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abt.  I.— on  finance. 

TjlINANCE  is  not  a  topic  of  jurisprudence :  and  articles  on 
-^  subjects  foreign  to  it  must  be,  and  are,  rarely  introduced  into 
this  Review.  At  the  same  time,  we  shall  scarcely  displease  our 
readers  by  presenting  an  exceptional  paper,  which  not  only  probes 
this  scientific  subject,  but  presets  it  in  a  phase  both  important 
and  novel. 


I. — ^A   FEW  WOBDS   ON   THE    BU0OET  OV   1852. 

The  late  Chancellor  of  the  Exchequer,  in  the  debate  of  the 
3rd  of  December  last,  made  an  important  declaration  in  favour 
of  direct  taxation  as  the  logical  sequel  to  free  trade. 

The  right  honourable  gentleman,  in  a  speech  of  signal  ability, 
said  that  in  producing  the  Budget,  he  had  above  all  other  con- 
siderations, to  aim  at  the  establishment  of  our  "  financial  system 
on  principles  more  adapted  to  the  requirements  of  the  time,  and 
especially  to  the  industry  of  a  country  pre-eminent  for  its  capacity 
for  labour.^'  "  I  wish,'*  he  added,  "  after  understanding  from 
the  result  of  the  last  general  election,  that  the  principle  of  un- 
restricted competition  was  entirely  and  finally  adopted  as  a 
principle  of  our  commercial  code — I  wish  to  consider  our 
financial  system  in  relation  to  our  commercial  system — to  see 
whether  they  cannot  be  brought  more  in  harmony  together,  and 
whether  in  bringing  them  more  in  harmony  together,  we  may 
not  remove  many  well-founded  causes  of  discontent  among  the 
people.'^ 
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These  sound  principles,  avowed  for  the  first  time  by  a  cabinet 
minister,  entitle  Mr.  D'Israeli  to  the  thanks  of  the  industrial 
community;  nor  are  they  the  less  important,  because  they  had  so 
meagre  an  application  in  the  details  of  the  Budget,  and  were 
lost  sight  of  in  the  wrangle  of  a  debate  on  finance,  in  which 
financial  principles  were  drowned  in  a  din  of  petty  details  and 
a  war  of  party  rancour — a  debate  in  which  perhaps  more  was 
said,  and  from  which  less  can  be  learned  on  the  subject,  than 
any  on  record. 

We  may,  perhaps,  be  permitted  to  say,  that  the  Budget  itself 
was  objectionable,  inasmuch  as  it  reduced  a  tax,  perhaps  of  all 
other  indirect  ones,  the  least  burdensome,  and  which  it  could 
profit  no  large  class  to  remit;  whilst  it  extended  the  area  of  a 
direct  one,  which  it  was  unnecessary  to  have,  and  suicidal  to  ask 
for.  Such  were  the  proposals  to  reduce  the  malt-tax  and  extend 
the  house-tax. 

The  reduction  of  the  malt-tax  would  probably  neither  be  as 
effective  as  was  boasted  by  its  promoters,  nor  as  ineffective  as 
it  was  denounced  by  its  opponents.  It  could  not  relieve  the 
farmer  to  any  great  extent :  for  the  importation  of  foreign  barley 
would  always  keep  the  price  down,  even  if  the  demand  largely 
increased.  But  the  demand  would  not  largely  increase,  because, 
first,  the  brewers  could,  as  Mr.  Lowe  and  others  clearly  showed, 
retain  a  large  portion  of  the  reduction ;  and  because,  secondly, 
if  they  did  not,  16d,  per  bushel  would  make  an  insignificant 
fractional  reduction  on  the  amount  dnmk  by  the  retail  pur- 
chasers, who  are  the  largest  consumers.  They  who  brew  their 
own  beer  would,  however,  eventually  reap  a  benefit  to  the  extent 
of  the  whole  16d,  per  bushel,  and  this  benefit  to  them  was 
underrated.  Still  the  benefit  would  be  felt  by  those  well  off, 
rather  than  by  the  working  classes,  a  very  small  portion  of  whom 
would  be  able  to  afford  the  purchase  of  the  requisite  materials 
for  brewing,  or  possess  skiU  and  time  to  brew  when  they  had 
them.  It  is  in  the  nature  of  indirect  taxes  to  a  considerable 
extent  to  resist  the  general  tendency  of  all  taxes  to  diffuse  and 
equalize  their  incidence ;  and  it  is  very  questionable  whether  the 
brewers  and  large  dealers  might  not  have  retained  nearly  the 
whole  of  the  reduction. 
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The  house-tax  is  admitted  to  be  a  good  mode  of  direct 
assessment  J  and  to  have  doubled  it  on  the  present  payers  only 
would  have  been  far  less  impolitic  than  to  extend  it  to  the  class 
of  persons  about  for  the  first  time  to  pay  the  income-tax.  It 
was^  however^  a  political  rather  than  a  financial  mistake.  It 
was  to  array  the  whole  body  of  ten  to  twenty-pound  household 
Yoteis  against  the  government^  and  to  influence  their  repre- 
sentatives accordingly.  In  the  event  of  a  war^  it  would  have 
been  a  good  resource^  and  cheerfully  paid :  in  peace  it  was  alike 
nncalled  for  and  obnoxious.  H  it  were  necessary,  the  necessity 
sprang  firom  an  unnecessary  reduction,  andone  which  wholly  failed 
to  relieve  those  it  was  primarily  intended  to  benefit ;  for  what- 
ever the  former  pocketed  by  the  reduction  of  the  malt-tax,  he 
would  have  paid  in  the  new  house-tax.  His  exemption  firom  the 
latter  would  have  ceased.  Every  farm-house  would  have  been 
rated  as  worth  10/.,  and,  accordingly,  the  tax-gatherer  would  for 
the  first  time  have  found  his  way  into  many  a  farmer's  abode ; 
and  where  he  had  hitherto  paid  a  house^tax,  it  would  have 
been  doubled. 

If  the  right  honourable  gentleman  intended  to  confine 
himself  to  the  infinitesimal  instalment  of  the  great  principle 
contained  in  his  Budget,  it  might  easily  have  been  eflfected : 
Ist,  by  retaining  the  malt-tax ;  2ndly,  by  doubling  the  house- 
tax  within  its  present  area ;  Srdly,  by  extending  the  income-tax 
as  he  proposed  (with  this  claptrap  distinction  between  fixed  and 
precarious  incomes);  and  4thly,  by  a  further  extension  of  the 
property-tax  to  all  the  realized  property,  of  whatever  amount, 
for  there  can  be  no  possible  reason  for  stopping  at  50/.,  or  at 

any  fniniTmiTn. 

This  would  have  enabled  him  to  abolish  the  soap-tax,  pro- 
ducing 1,043,000/. ;  the  timber-duty,  824,000/. ;  the  paper-tax, 
928,000/. ;  together  with  one  half  of  the  duty  on  tea  at  T>nce, 
2,950,000/.  There  can  be  no  question  that  tihese  are  all  taxes 
which  limit  the  consumption  of  articles  which  it  is  of  the  first 
importance  to  the  physical,  ihorel,  and  mental  welfare  of  the 
industrious  classes  to  promote. 

The  total  amount  of  these  repealed  taxes  and  duties  would 
thus  amount  to  five  millions  and  a  quarter.      The  proposed 
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increase  of  income,  property,  and  house  taxes,  together  with  the 
surplus  in  hand,  would  have  fiilly  justified,  even  if  they  be  not 
equivalent  to  this  reduction,  and  on  the  following  sound  though 
little  recognised  principle. 

II. INCAEASED  EEVENUE  FBOM  DECBEASED  TAXES. 

We  hold,  that  under  a  system  o/finance,  which  taxes  either  the 
bulk  of  tJie  articles  essential  to  the  comforts  and  necessities  of 
life,  or  incomes,  the  remission  of  any  one  of  those  taxes  mtist 
result  in  the  increased  consumption  of  others ;  and  that  in  a 
degree  nearly,  ifm>t  mOre  than,  equivalent  to  the  reduction. 

Under  such  circumstances,  an  immediate  saving  results  to  the 
tax-payer.  He  must  either  spend  or  hoard  that  saving.  If 
he  spends  it,  he  does  so  on  some  other  taxed  article,  which  at 
once  produces  the  result,  or  he  spends  it  in  the  consumption  of 
an  increased  quantity  of  the  article,  or  some  other  article,  which 
has  ceased  to  be  taxed ;  if  he  does  this  for  some  purpose  of 
commerce,  he  must  barter  the  untaxed  article  for  something 
that  is  taxed;  and  so  increases  its  production,  and  the  tax 
derived  from  it.  If  he  consumes  the  additional  quantity  of  the 
untaxed  article  himself,  he  promotes  its  production,  and  those 
who  are  employed  by  this  increased  demand  for  it,  will  either 
themselves,  or  in  the  same  iadirect  manner,  spend  their  earnings 
in  the  purchase  of  other  taxed  articles.  The  truth  of  this 
principle  of  course  depends  on  the  great  bulk  of  the  articles  of 
necessity  being  taxed,  as  they  are  under  our  present  system,  or 
on  one  which  taxes  property  and  incomes  on  a  comprehensive 
scale. 

This  nature  of  taxes,  when  lopped  off  in  one  direction  to  grow 
out  in  others,  is  so  important,  and  so  often  ignored,  that  it  is 
worth  while  to  give  practical  proofs  of  its  truth. 

TKe  following  table  gives  the  gross  total  revenue,  the  amount 
of  the  Customs  and  Excise,  separately  stated,  as  well  as  the 
increases  and  reductions  of  taxes,  during  the  last  twelve  years. 
These  twelve  years  have  been  evehtfiil  to  commerce  and  national 
progress.  The  figures  are  from  the  "  Finance  Accounts,'^  made 
up  to  the  5th  of  January  in  each  year;  and  the  taxes  repealed 
and  imposed,  are  from  the  Parliamentary  paper  on  Revenue  and 
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Repeal  of  Taxes^  lately  moTed  for  by  Mr.  Cardwell.    Bound 
nambers  only  are  given :  they  suffice  amply  for  comparison. 


Grow  Receipt 
of  Total  Ordi- 
nary Reveaoe. 

Exdae. 

Customs. 

NewTues 
Imposed. 

Tues  Bcpeiaed. 

1840 

52,916,000 

16,628,000 

£. 
23,667,000 

2,274.000(a) 

£. 

1,268,000(6) 

1841 

53,596,000 

16,477,000 

23,821,000 

27,000  (c) 

1S42 

52,119,000' 

14,369,000 

22,771,000 

6,629.000  (<Q 

1.696,000  (e) 

1843 

56,709,000 

14,612,000 

22,860,000 

411,000  (/) 

1844 

59,230,000 

15,244,000 

24,277.000 

468,000  (y) 

1845 

67,799,000 

15,463,000 

22,007,000 

23,000  (A) 

4,636,000(1) 

1846 

58,860,000 

15,563,000 

22,611.000 

2,000  (ifc) 

736,000(0 

1847 

67,203,000 

14,430,000 

21.824,000 

344,000(m) 

1848 

68,086,000 

16,656,000 

22,786,000 

686,000  («) 

1849 

58,131,000 

15,637,000 

22,483,000 

388,000  (o) 

1860 

68,206,000 

16,984,000 

22,194,000 

1,310,000  (i>) 

1851 

67,401,000 

16,984,000 

22,373,000 

16,000  (g) 

1,043,000  (r) 

(a)  Customs,  <i^l,o6o,000 ;  Excise,  j^783,0OO;  Assessed,  j^Sl  1,000;  Post>OAcc.  franldngr. 
j^l  18,000.  (b)  Postage.  (c)  Customs. 

(d)  Nearly  all  Property  and  looome  Tax.  (e)  Idem.  Customs  Duties. 

(/)  Customs,  4^126,000 ;  Irish  Excise,  4£240,000. 

C^)  Customs,  jtf27Q,000;  Insurances,  Glass,  &c.  4^179,000. 

(A)  Auctioneers'  Licenses.  (i)  Customs,  .^,006,000 ;  Auctions  and  Glass.  4^999,000. 

(k)  Meal  and  Flour.  (/)  Customs.    [The  estimated  hierease  from  reductions  of 

prohibitory  duties  on  foreign  sugar  is  deducted.] 

(«t)  Customs.  (n)  Customs.  (o)  Customs. 

(p)  Customs,  jtf33l,000)  Stamps,  j^620,000;  Ezdse.  brides,  j^450,OOO. 

(q)  House  Tftx  received  this  year. 

(r)  Assessed,  window,  j^43,ooo }  Customs,  about  jtfSOO.OOO  this  year. 

In  1852  there  has  been  a  further  increase  of  no  less  than 
978,0(X)/.  on  the  total  net  revenue  of  the  year,  although  the 
following  further  remissions  were  made.  Prom  the  Customs, 
bOOflOOl.  were  remitted  (in  addition  to  the  800,(XX)Z.  in  1851), 
and  yet  the  decrease  was  65,000/.  only  in  that  branch.  From 
the  assessed  taxes  a  further  remission  had  been  made  in  1852  of 
552,0(X)/.,  that  being  the  balance  against  the  Exchequer,  after 
deducting  the  estimated  house-tax  from  the  amount  of  the 
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repealed  window-duty;  and  which  had  not  accrued  in  1851. 
Nevertheless,  the  assessed  taxes  have  decreased  only  by 
186,000/. !  The  Excise  has  increased  by  263,000/. ;  the  stamps, 
by  356,000/- ;  and  the  property-tax,  by  204,000/. 

See  how  remarkably  this  table  shows  the  fallacy  of  assuming 
a  direct  relation  between  taxation  and  revenue.  They  are 
entirely  distinct :  the  mere  increase  or  decrease  of  taxes  by  no 
means  determines  the  amount  collected. 

During  the  twelve  years  1840-51,  it  appears  that  we  have  re- 
pealed taxes  actually  producing  more  than  twelve  and  a  half 
millions  annually,  and  we  have  imposed,  to  meet  the  defal- 
cation, less  than  eight  millions,  leaving  a  balance  of  4,746,000/. ; 
and  yet  notwithstanding,  the  actual  receipt  of  revenue  was 
4,485,000/.  greater  at  the  end  of  the  period  than  it  was  at  the 
beginning  !  In  other  words,  though  the  Exchequer  has  fore- 
gone four  and  a  half  million  taxes,  it  is  by  that  amount  richer 
than  it  was  before. 

This  gross  increase  of  the  revenue  amounting  to  9,231,000/,, 
is  of  course  mainly  owing  to  the  increase  of  population  by  about 
15  per  cent. ;  so  that  the  actual  improvement  in  the  productive- 
ness of  taxes,  instead  of  9,231,000/.,  is  about  1,293,600/.,  the 
concomitant  of  lighter  and  more  direct  taxation.  The  semi- 
official pamphlet,  entitled  ''Trade  and  Finances  of  1852,^' 
omits  any  mention  of  the  element  of  increased  population;  but 
it  certainly  should  be  taken  into  account;  for  the  increased 
consumption  thereby  occasioned  is  no  increment  of  wealth  or 
result  of  lessened  taxation. 

A  more  triiunphant  proof  of  the  truth  of  our  doctrine  could 
not,  however,  have  been  given. 

This  table  exhibits  also  the  habit  we  have  acquired  of  per- 
petual and  peddling  changes  of  taxes.  We  seem  to  be  ever- 
lastingly dressing  and  redressing  our  fantastic  finances.  Budgets 
are  a  sort  of  Lenten  entertainment,  and  become  the  annual  pan- 
tomimes of  Parliament.  In  1840  the  Customs  are  increased.  In 
1842  they  are  diminished  by  much  the  same  amount,  and  they 
are  thenceforth  frittered  away  piecemeal  every  successive  year. 
The  assessed  taxes  are  increased  in  1840,  and  diminished  in 
1850,  while  the  Excise  undergoes  endless  vicissitudes. 
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The  deficiency  of  an  income  to  meet  our  expenditure  in  1841^ 
was  no  less  than  2^101,000/. ;  in  1850  there  was  a  surplus  of 
2^493^000/.;  the  expenditure  having  in  the  interval  slightly 
increased. 

This  enabled  the  Chancellor  of  the  Exchequer  to  make  a 
further  reduction  last  year^  of  which  the  ultimate  effects  have 
not  had  time  to  develop  themselves.  And  the  reductions  in 
1851^  in  the  foregoing  table^  are  merely  approximative. 

If  the  table  be  looked  at  in  detail^  the  operation  of  the  prin- 
ciple laid  down^  becomes  still  more  apparent. 

The  great  rednction  of  Customs,  it  will  be  seen,  took  place  in 
1845,  when  3,606,000/.  were  taken  off  sugar,  molasses,  cotton, 
wool,  &c.  The  Excise  duties  on  glass  were  also  repealed ;  and 
next  year  735,000/.  was  taken  off  the  Customs,  on  the  items 
of  spirits,  butter,  silk,  tallow,  cheese;  and  in  the  same  year, 
the  revenue  both  from  the  Customs  and  Excise,  again  increased  I 
They  suffered  a  slight  diminution  in  1847,  but  increased  in 
1848,  and  have  remained  on  the  average  imdiminished ;  whilst 
the  Excise  has  steadily  increased.  Thus  does  revenue  often 
increase  after  the  remission  of  taxes. 

III. THE    FOLLY   OP   TEA   AND   OTHER   CUSTOMS    DUTIES. 

Mr.  D^lsraeli  might  safely  therefore  have  taken  a  bolder  slice 
from  the  tea-duties,  than  his  fourpenny  and  twopenny  instal- 
ments of  six  years'  duration.  He  might,  with  the  adjunct 
additions  before  named,  have  taken  it  all  off,  perhaps  even  at 
once,  with  but  little  risk  of  a  deficiency.  His  reason  for  taper- 
ing off  an  obnoxious  tax  on  a  chief  necessary  of  life  by  such  fine 
shavings,  is  worth  a  passing  comment;  for  though  the  Budget 
of  1852  is  defunct,  the  same  principle  may  creep  in  and  spoil 
another.  In  the  first  place,  all  small  reductions  of  a  tax  on  a 
commodity  sold  in  retail  quantities,  are  liable  to  go  to  the  trade, 
and  not  to  the  consumer.  Few  grocers  would  diminish  the 
price  in  proportion  to  the  tax  on  a  quarter  of  a  pound  of  tea. 
Now  the  great  bulk  of  tea  is  sold  in  these  driblet  quantities, 
and  to  that  very  class — the  industrious — ^whose  relief  is  chiefly 
sought,  as  the  object  of  the  reduction. 

But  Mr.  B'lsradi  says,  it  is  entirely  for  the  sake  of  the  con- 
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Bumer  that  he  thus  dilutes  relief^  and  lowers  the  gradient  of  his 
sliding  scale.  The  right  honourable  gentleman  admitted/  that 
despite  the  duty  of  240  per  cent,  per  lb.,  no  less  than  71,466,000 
lbs.  were  imported  last  year,  though  we  only  wanted  54,000,000 ; 
and  that  having  communicated  with  the  best-informed  persons 
on  the  growth  and  trade  of  tea,  he  had  arrived  at  the  conclu- 
sion, that  "  there  can  be  no  prospect  of  any  want  of  a  supply  of 
tea  to  this  country .''  He  knew,  moreover,  "  very  well,  that 
there  was  a  surplus  left  in  China,^^  even  of  the  small  proportion 
of  the  whole  of  its  tea  which  is  now  designed  for  exportation. 
'^  Still"  the  right  honourable  gentleman  apprehended,  "  that  if 
there  is  a  sudden  demand,^^  we  shall  not  find  the  ^^  consumer 
benefit  in  the  manner  we  desire,  while  at  the  same  time  the 
revenue  must  suffer.  It  takes  (he  added)  three  or  four  years  to 
make  a  tea-tree,  and  that  is  a  point  to  be  considered  in  dealing 
with  these  duties,^^  &c.  So  strange  a  conclusion  from  such 
premises,  is  surely  very  illogical.  Passing  over  the  horticultural 
question,  and  the  discrepancy  of  time  between  the  growth  of 
the  tea-tree  and  the  decline  of  the  tax,  on  what  conceivable 
ground  can  the  consumer  be  said  not  to  be  bended  by  a  large 
remission  of  the  duty,  because  there  may  not  be  a  supply  at  first 
equal  to  his  demand !  Though  he  may  not  get  all  the  additional 
tea  he  desires,  why  is  it  no  benefit  to  him  to  get  as  much  more 
as  possible?  K  Mr.  D^Israeli  fears  that  the  demand  being 
greater  than  the  supply,  the  price  will  be  raised  up  to  or  above 
what  it  now  is ;  in  that  event  the  demand  will  be  checked,  and 
the  evil  (if  it  be  one)  of  a  greater  demand  than  supply  will  work 
its  own  cure :  and  there  is  no  ground  for  apprehension  on  that 
score.  But  the  tea  revenue,  he  says,  wiU  suffer;  but  the  tea 
revenue  is  meant  to  suffer;  and  the  honourable  gentleman,  not 
only  calculates  on  the  amount  of  its  suffering,  but  very  greatly 
overrates  it,  as  his  predecessors  have  always  done  before  him, 
when  they  adventured  on  loosening  the  fiscal  screw.  It  is  never 
sufficiently  taken  into  account,  that  the  money  saved  in  the  un- 
taxed article  will  be  spent  in  the  purchase  of  something  else  taxed. 
It  having  been  once  laid  down  and  conceded,  that  our  system 
of  finance  is  to  be  in  harmony  with  the  principle  of  unrestricted 
1  Times  Eeport,  Dec.  4,  1862. 
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competition  in  trade^  it  is  obvious  that  no  part  of  our  fiscal 
machinery  can  be  maintained  for  any  other  purpose  than 
retenne.  Protection  is  dead;  its  dogmas  are  abandoned  by  its 
anthors;  and  Mr.  D^Israeli^  with  discreet  candour,  denounces 
them  as  ''fsEkOacies  which  his  party  have  at  least  had  the  courage 
hononrably  to  give  up/'  Still  less,  in  spite  of  the  light  honour- 
able gentleman's  sarcasms,  are  those  ''  obsolete  polities''  '^  ram- 
pant" among  his  opponents.  ^'  Unrestricted  competition"  is 
only  the  substitution  of  two  long  words  for  two  short  ones, — 
and  free  trade  is  the  '^  genius  of  the  times : "  an  idol  to  which 
even  Bucks  fiurmers  must  bend  the  knee.  A  glorious  consum- 
mation, and  a  right-noble  victory  I 

But  whether  the  new  converts,  be  they  fiirmers  or  financiers, 
are  aware  of  the  legitimate  extent  of  the  principles  laid  down  by 
their  leaders,  is  more  than  doubtful.  If  taxation  is  to  respect 
firee  trade,  and  it  is  to  be  adjusted  according  to  the  acknow- 
ledged principles  on  which  a  revenue  should  be  raised,  the 
Cugtoms  must  be  abolished:  for  three-fourths  of  them  act 
directly  as  a  check  on  trade,  and  therefore  directly  at  variance 
with  the  principle  of  "  unrestricted  competition."  K,  however, 
they  cannot  be  sustained  with  impunity  to  commerce,  still  less 
can  they  be  justified  as  a  means  of  revenue. 

The  conditions  of  a  good  tax  are  that  it  shall  neither  hurt 
morals  nor  health,  be  capable  of  complete  collection,  and  eco- 
nomical ;  or,  in  the  phrase  of  political  economists,  such  that  '^  it 
takes  as  little  as  possible  firom  the  tax-payers,  beyond  what  it 
brings  into  the  treasury  of  the  state."  Now,  Customs  unhappily 
comply  with  no  one  of  these  requirements.  They  injure  health, 
fcNT  they  induce  adulterations  of  food ;  they  are  immoral,  because 
they  create  smuggling;  for  the  same  reason  they  are  not,  and 
never  can  be,  completely  collected;  and  they  are,  of  all  the  large 
branches  of  revenue,^  by  far  the  most  costly  and  wasteful  in 
their  passage  to  the  Treasury.  In  1851  the  collection  of  the 
stamps  cost  144,000/.,  or  £2.  2s.  M.  per  cent. ;  the  assessed  and 
property  taxes,  308,000/.,  or  £S.  6s.  per  cent. ;  the  Excise  cost 
849,000/.,    or    £5.  6s.  per   cent.;    while   the  Customs  cost 

^  The  Post  Office  is  the  only  one  which  costs  more  per  cent,  owing  to 
the  low  charge  for  postage. 
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1,290^000/.^  or  £5.  15s.  per  cent.  I  ^  Some  millions  more  are 
paid  on  the  articles  swollen  by  adulterations^  none  of  which 
peaches  the  exchequer.  We  shall  recur  to  this  overlooked  fact 
again.  Therefore^  if  the  Customs  cannot  be  defended  on  the 
ground  of  protection  to  trade^  they  are  indefensible. 

IV. — IP   THE    CUSTOMS   GO,   SO   MUST   THE   EXCISE. —  OBJECTIONS 

ANSWERED. 

It  would  be  unjust  td  emancipate  foreign  and  colonial  pro- 
duce, and  reserve  a  tax  on  the  home  produce  of  the  same 
articles,  which  compose  nine-elevenths  of  the  whole  Excise. 

To  repeal  the  Customs  duties  only  on  other  things,  such  as 
tea,  silk,  &c.,  which  are  not  made  here,  and  retain  it  on  those 
which  are  made  here,  such  as  spirits,  paper,  malt,  soap,  &c., 
would,  independently  of  the  violation  of  unrestricted  compe- 
tition, involve  the  same  machinery  and  staflp  of  coast  blockade, 
revenue  cutters,  custom-houses,  officers,  searchers,  et  id  genus 
omne,  for  which  we  now  pay  the  nice  little  sum  of  a  million  and 
a  quarter  per  annum.  This  would  be  too  much  even  for  the 
palate  of  a  Protectionist ;  at  any  rate,  for  his  pocket. 

Thus  a  free-trade  financial  system  involves  the  abolition  of 
Customs  and  Excise,  and  a  resort  to  direct  taxation  as  a  sub- 
stitute. Nor  are  these  mere  financial  inferences;  they  are 
corollaries  of  the  main  proposition ;  to  which  there  is  no  logical 
answer,  and  from  which  there  is  no  practical  escape. 

Before  entering  on  the  question  of  direct  taxation,  it  is 
expedient  to  grapple  with  one  objection  to  this  scheme  of 
finance,  compared  with  which  all  others  are  unimportant  and 
easily  answered. 

If  the  Excise  and  Customs  duties  are  repealed,  spirits  will  be 
so  cheap  that  drunkenness  will  be  increased, — a  grave  objection 
indeed,  if  it  be  so. 

The  first  answer  is,  that  it  is  now  cheaper  to  get  drunk  on 
spirits  than  on  beer.  This,  however,  fails  to  answer  the  objec- 
tion completely,  though  it  spoils  some  of  its  force.  It  does  not 
follow  that  more  people  would  not  take  advantage  of  still 

^  These  suing  represent  merely  that  part  only  of  the  cost  of  collection 
which  figures  in  the  "  Finance  Accounts." 
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greater  facilities  for  getting  drunk;  but  what  are  the  fitctB? 
Abroad^  where  spirits  are  very  cheap^  there  is  not  a  fourth  part 
of  the  drunkenness  we  have  in  England.  In  proportion  as 
spirits  have  become  cheaper^  the  people  have  become  more  sober. 
Our  late  honoured  and  excellent  friend  Mr.  Porter  demonstrated 
this.  The  evidence  of  several  witnesses  before  the  recent  Com* 
mittee  of  the  House  of  Commons  on  wines^  also  bore  con- 
vincing testimony  to  the  same  cheering  fact.  Our  extensive 
acquaintance  with  the  habits  of  the  working  classes  in  some  of 
the  most  demoralized  districts^  confirms  it.  A  taste  is  growings 
not  only  for  wine  instead  of  spirits^  but  where  two  working 
men  drank  tea  some  ten  years  ago^  three  drink  it  now.  One 
wine-seller  in  the  Strand  declared  before  the  committee,  that 
he  sold  three  pipes  of  wine  over  the  counter  every  week  to  retail 
purchasers.  We  attribute  this  entirely  to  the  greater  cultivation 
of  the  minds  of  the  people^ — ^to  a  growth  of  higher  tastes  and 
better  habits, — ^to  a  keener  sense  of  their  own  interest  in 
sobriety^ — ^and  to  the  incipient  spread  of  a  sound  religious  spirit, 
of  which  the  germs  are  being  fostered  by  a  small  band  of  hearty 
clergymen  and  others^  who  really  strive  to  approach  the  working 
people  in  their  own  way,  and  to  put  what  they  say  and  preach 
into  homely  language,  and  bring  themselves  down  to  a  level 
with  working  men's  feelings  and  modes  of  thought.  We 
believe  the  slight  progress  we  have  made  in  providing  rational 
recreation  and  glimpses  at  arts  and  sciences  for  the  industrious 
classes,  are  so  many  helps  on  the  same  road.  We  look  upon 
Crystal  Palaces,  and  all  kinds  of  institutions  which  raise  the 
mind  from  God's  blessings  to  God's  goodness  and  greatness, 
and  give  the  working  nullions  useful  things  to  see,  and  great 
facts  to  think  of,  as  so  many  aids  to  moral  elevation,  and  so 
many  blows  to  beer-shops;  especially  if  such  sights  and 
resources  are  open  on  days  when  the  working  classes  have 
holiday,  which  are  certainly  less  desecrated  by  idleness  and 
sensualities  than  they  used  to  be  within  our  own  experience, 
when  hard-working  people  had  no  other  places  to  resort  to  than 
streets  or  churches,  to  which  the  bulk  of  them  never  went,  and 
public  houses,  to  which  they  always  went. 

Hurrah  for  education,  and  there  will  be  little  danger  of  gin  I 
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Some  people  suggest  heavy  licenses  for  the  sale  of  spirits. 
The  present  licenses  are  so  low  that  there  is  no  check  whatever 
imposed  by  them.  A  first-rate  country  inn  is  charged  perhaps 
15/.  per  annum.  It  is  assessed  on  the  amount  of  its  rental. 
K  the  enormous  tax  on  spirits,  wine,  and  malt  liquors  were 
taken  off,  it  would  be  practicable,  and  certainly  expedient,  to 
raise  the  licenses  for  their  sale.  The  objection  to  doing  so,  as  a 
very  intelligent  supervisor  of  Excise  told  us  lately,  is  the  pre- 
mium it  .would  afford  to  illicit  sales  of  spirits,  and  if  it  were 
attempted  to  prevent  this  by  penalties,  either  the  penalties  must 
be  so  low  as  to  fail  in  deterring  the  offence,  or  their  enforcement 
would  fill  the  gaols  with  offenders  who  could  not  pay  them. 
Probably  there  is  this  dilemma  (much  exaggerated)  in  this 
statement.  At  any  rate,  the  difficulty  of  enforcing  higher 
licenses  must  be  diminished  in  proportion  to  the  cheapness  of 
the  liquors  licensed.  Few  mere  practical  men,  so  called,  can 
adapt  the  results  of  past  experience  to  the  altered  circum- 
stances of  a  prospective  system.  The  only  question  is,  to  what 
extent  the  licenses  should  be  raised;  and  this  is  mere  matter  of 
detail. 

So  much  for  the  moral  objection  to  an  abolition  of  Customs. 

The  first  financial  objection  is  that  by  means  of  Customs 
duties,  part  of  them  is  paid  by  foreigners. 

In  page  407,  vol.  ii.,  of  Mr.  James  Stuart  Mill's  ^'Political 
Economy,^'  edit.  1849,  is  the  following  paragraph,  extracted  from 
some  other  work  (we  will  not  stop  to  inquire  by  whom  written) ; 
for  marvellous  as  it  may  appear,  it  is  indorsed  by  himself  I  The 
writer  having  taken  cloth  and  linen  as  representatives  of  exports 
and  imports  in  general,  argues  that  a  Customs  duty  on  either  is 
partially  borne  by  foreigners.  The  argument  as  relates  to  both 
is  nearly  the  same,  and  it  will  suffice  to  take  that  which  relates 
to  import  duties,  which  are  the  most  important.     He  says : — 

"Instead  of  taxing  the  cloth  which  we  export,  suppose  that  we 
tax  the  linen  which  we  import.  The  duty  which  we  are  now  sup- 
posing must  not  be  what  is  termed  a  protecting  duty,  that  is,  a  duty 
sufficiently  high  to  induce  us  to  produce  the  article  at  home.  K  it 
had  this  effect,  it  would  destroy  entirely  the  trade  both  in  cloth  and 
in  linen,  and  both  countries  would  lose  the  whole  of  the  advantage 
which  they  previously  gained,  by  exchanging  those  commodities  with 
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one  another.  We  suppose  a  dutjr  which  might  diminish  the  con- 
sumption of  the  article,  but  which  would  not  prevent  us  from 
continuing  to  import,  as  before,  whateyer  linen  we  aid  consume. 

^  The  equilibrium  of  trade  would  be  disturbed  if  the  imposition  of 
the  tax  diminished  in  the  slightest  degree  the  quantity  of  linen  con- 
sumed. For  as  the  tax  is  leyied  at  our  own  Custom-house,  the 
German  exporter  only  receives  the  same  price  as  formerly,  though 
the  English  consumer  pays  a  higher  one.  If,  therefore,  there  be  any 
diminution  of  the  quantity  bought,  although  a  large  sum  of  money 
may  be  laid  out  in  the  article,  a  smaller  one  will  be  due  from  Eng- 
land to  Germany :  this  sum  will  no  longer  be  an  eqiuvalent  for  the 
sum  due  &om  Germany  to  England  for  doth ;  the  balance,  therefore, 
must  be  paid  in  money.  Prices  will  fall  in  Germany  and  rise  in 
England ;  linen  will  &11  in  the  German  market ;  doth  will  rise  in 
the  EngHsh.  The  Germans  will  pay  a  higher  price  for  cloth,  and 
will  have  smaller  incomes  to  buy  it  with ;  while  the  English  will 
obtain  linen  cheaper ;  that  is,  its  price  will  exceed  what  it  previously 
was  by  less  than  the  amount  of  tne  duty,  while  their  means  of  pur- 
chasing it  will  be  increased  by  the  increase  of  their  money  incomes." 

''The  Germans  will  pay  a  higher  price  for  cloth^  and  will 
have  smaller  incomes  to  buy  it  with  1 1''  Then^  is  it  not  self- 
evident  that  such  a  state  of  things  cannot  last  ?  But  the  whole 
hypothesis  is  that  of  an  exceptional  case  firom  beginning  to 
end^  with  the  exploded  sophistry  about  money  incarnating  the 
whole.^ 

"Ifj  therefore/'  says  the  authority  Mr.  Mill  cites,  ''there 
be  any  diminution  of  the  quantity  bought  (in  England),  a 
smaller  sum  will  be  due  from  England  to  Germany;  this  sum 
will  no  longer  be  an  equivalent  for  the  sum  due  firom  Germany  to 

^  As  a  practical  fact  as  well  as  theory,  money  never  passes  between 
nations,  unleBs  it  does  so  owing  to  a  difference  in  the  exchanges  sad  vsloe 
of  the  precious  metals,  which  makes  it,  like  any  other  commodity,  pro* 
fitable  as  merchandise.  The  moment  a  sufficient  quantity  comes  from  the 
country  having  it  to  spare,  into  the  country  which  wants  it,  the  relative 
values  in  each  are  thereby  altered,  the  equilibrium  restored,  and  the 
transit  and  merchandise  of  it  stops,  because  it  is  no  longer  jprofitable  to 
continue  it.  There  is  so  great  a  facility  in  the  transit  of  corned  money 
or  bullion,  owing  to  the  prop<Krtion  of  vafoe  to  bulk,  that  these  changes  in 
value  suddenly  begin  and  speedily  end;  and  therefore  is  it  that  such 
species  of  traffic  is  always  transitory  and  exceptional.  As  a  rule,  nations 
exchange  goods,  and  not  money,  by  medium  of  bills,  notes,  &c.  The 
total  amount  of  money  which  ever  passes  from  one  nation  to  another  is 
an  infinitesimal  fraction  of  the  whole  amount  of  our  international  ex- 
changes. Imports  are  paid  for  by  exports,  and  exports  by  imports.  If 
any  one  doubts  this,  and  has  no  time  to  study  the  really  sound  political 
economy  writers,  let  him  go  into  the  coimting-house  of  the  first  mer- 
chant's office  in  the  City  he  comes  to,  and  inform  himself  of  the  facts. 
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England  for  cloth^  the  balance  mtist  therefore  be  paid  in  money/' 
Then  Gtermany  would  very  little  longer  continue  to  take  that 
amount  of  cloth^  for  the  best  of  all  reasons^  because  she  could  not 
afford  it.  That  the  balance  against  her  ^'  must  *'  be  paid  in  money, 
is  a  fallacy  already  answered.  In  nine  hundred  and  ninety  nine 
instances  out  of  a  thousand  it  would  be  paid  in  bills,  which  are 
ultimately  cashed  in  some  kind  of  German  goods.  But  whether 
they  repay  us  in  goods  or  in  money,  is  it  not  equally  part  and 
parcel  of  the  case  put,  that  our  cloth  is  made  dearer  to  Germany 
by  an  import  duty  ?  We  are  told  so  in  so  many  words :  "  The 
Germans  will  pay  a  higher  price  for  our  cloth.''  Then  if  so,  they 
wiU  cease  to  take  so  much;  but  take  only  what  is  an  equivalent 
for  what  we  take  in  return,  whether  it  be  goods  or  money.  But 
the  argument  is,  that  though  we  diminish  our  purchase  of  goods 
from  them,  they  will  continue  to  take  a  larger  value  of  goods 
from  us.  Now,  if  this  be  so,  what  becomes  of  Mr.  Mill's  own 
axiom:  ^' Every  tax  on  a  commodity  tends  to  raise  its  price, 
and  consequently  to  lessen  the  demand  for  it  in  the  market  in 
which  it  is  sold?^'  (p.  402).  Is  this  sound  principle  operative 
only  in  England?  Is  it  not  precisely  the  same  in  Germany? 
And  is  it  not  precisely  the  case  put  above  ?  The  import  duty 
we  impose  on  German  linens  is  to  increase  the  price  of  our  cloth 
to  Germany.  But  the  oracle  from  whom  Mr.  MiU  quotes, 
although  he  admits  that  '^the  price  at  which  the  cloth  can  be 
sold  in  Germany  will  be  augmented,"  goes  on  to  say  that  this 
augmented  price  ^'may  not  diminish  it  (the  quantity  consumed) 
at  all,  or  so  little,  that  in  consequence  of  the  higher  price,  a 
greater  money  value  will  be  purchased  than  before ! !" 

"  Money  value,"  of  course  means  exchangeable  value;  and  in 
the  cas^  put,  means  that  more  linens  will  be  given  for  less  cloth : 
for  linens  are  to  "  fall  in  the  German  market." 

Certainly,  if  notwithstanding  we  raise  the  price  of  our  cloths, 
whether  by  an  export  duty  on  them,  or  by  an  import  duty  on 
what  we  take  in  exchange,  the  Germans  will,  nevertheless,  im- 
poverish themselves  by  continuing  to  buy  our  cloths  at  a  high 
price,  and  sell  us  their  linens  cheap ;  or,  in  other  words,  take  less 
than  they  give  in  exchange — we  shall  be  enriched  thereby,  and 
Mr.  MiU  and  his  authority  have  only  (in  spite  of  their  own 
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axioms)  to  persuade  the  Germans  to  keep  up  this  kind  of  harter 
to  make  Customs  a  source  of  boundless  wealth  to  us;  knocking, 
of  course,  all  firee  trade  on  the  head  as  a  profound  blunder. 

Nor  will  this  principle  stop  at  the  trade  with  Germany.  K 
true  there,  so  is  it  everywhere.  It  will  apply  equally  to  our 
trade  with  the  rest  of  the  world.  So  that  we  have  but  to  per- 
petuate Custom  duties,  and  every  country  with  which  we  traffic 
will  of  necessity  take  our  dear  goods,  and  everlastingly  give  us 
their  cheap  ones,  and  money  to  boot,  out  of  incomes  rendered 
continually  smaller  by  the  process  itself:  so  that  not  only  will 
fore^ers  pay  part  of  our  taxes ;  but  augment  our  wealth  at  their 
own  perpetual  loss ! 

That  this  is  really  no  caricature  of  what  Mr.  Mill  believes 
and  professes,  will  be  seen  by  what  follows : — 

*^  Bat  the  imposition  of  a  tax  on  a  commodity  almost  always 
diminishes  the  demand  more  or  less ;  and  it  can  never,  or  soarcely 
ever,  increase  the  demand.  It  may,  therefore,  be  laid  down  ag  a 
principle,  that  a  tax  on  imported  commodities,  when  it  really  operates 
as  a  tax,  and  not  as  a  prohibition,  either  total  or  partial,  almost 
always  falls  in  part  upon  the  foreigners  who  consume  our  goods ;  and 
that  this  is  a  mode  in  which  a  nation  may  appropriate  to  itself,  at  the 
expense  of  foreigners,  a  larger  share  than  would  otherwise  belong  to 
it  of  the  increase  in  the  general  productiveness  of  the  labouring 
capital  of  the  world,  which  results  from  the  interchange  of  com- 
modities among  nations." 

Long  live  Customs,  if  so  it  be  I  Mr.  Mill  indorses  this  theory 
in  the  following  astounding  passage : — 

''Those  are,  therefore,  in  the  right  who  maintain  that  taxes  on 
imports  are  partly  paid  by  foreigners ;  but  they  are  mistaken  when 
they  say  that  it  is  paid  by  the  foreign  producer.  It  is  not  on  the 
person  &om  whom  we  buy,  luf  on  all  those  who  buy  from  tu,  that  a 
portion  of  our  Custom  duties  spontaneously  falls.  It  is  the  foreign 
consumer  of  our  exported  commodities  who  is  obliged  to  pay  a  higher 
price  for  them,  because  we  maintain  revenue  duties  on  foreign 
goods." 

^'Obliged  to  pay  a  higher  price^'  he  certainly  is;  but  what 
obliges  him  to  buy  the  same  quantity  ?  If  Mr.  Mill  will  turn 
to  his  own  theories  on  supply  and  demand,  and  the  relation  which 
price  has  to  both,  he  will  see  that  the  foreigner  not  only  will 
not,  but  cannot  buy  the  same  amount.  One  nation  can  no  more 
continually  incur  a  loss  in  its  trade  with  another,  than  can  one 
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merchant  or  shopkeeper  with  another.  And  Mr.  Mill  and  his 
oracle  have  themselyes  supplied^  in  the  two  last  paragraphs 
quoted,  the  most  condusive  ad  absurdum  proof  of  this  fact  which 
it  were  possible  to  give. 

Therrfore,  the  German  does  not  take  a  higher  equivalent 
value  of  our  cloths,  than  we  take  of  his  linens;  and,  therefore, 
he  neither  ^'must,^'  nor  does  give  us  money  in  addition;  and 
therefore,  we  not  only  get  fewer  linens  for  our  home  use,  but 
have  our  own  self-imposed  duty  to  pay  into  the  bargain,  by  our 
system  of  Customs.  True  it  is,  that  the  Germans  and  any 
other  foreigners  whose  goods  we  thus  tax,  are  injured  by  the 
process ;  inasmuch  as'their  trade  is  circumscribed,  and  their  pro- 
fits, protanio,  diminished;  but  is  this  a  gain  to  us?  Do  they, 
therefore,  pay  part  of  our  import  duties  ?  Just  as  well  may  the 
man  who  sets  his  own  house  on  fire,  say  that  his  next-door 
neighbour  bears  part  of  his  expense,  because  his  house  is  burnt 
also,  and  he  shares  the  loss  sustained.  There  is  no  doubt,  that 
Customs  duties  tend  to  impoverish  the  whole  commercial  world, 
and  enrich  nobody.  That  they  cannot  enrich  one  alone  at  the 
expense  of  another  might  be  supposed  to  be  sufficiently  obvious 
from  the  bare  fact,  that  were  it  so,  other  countries  might 
retaliate,  and  impose  their  import  duties  also— which  is  pre- 
cisely what  they  have  done — ^in  true  accordance  with  that 
Ishmaelite  policy  by  which  nations  antagonize  interests  that 
God  made  common. 

It  is  to  be  lamented,  that  fallacies  which  would  be  natural  and 
innocent  in  the  speeches  of  a  Booker  or  Sibthorp,  should 
derive  a  false  importance  from  the  respectable  sanction  of  Mr. 
MiU.  It  iB  still  more  unfortunate  that  the  authority  and  weight 
of  his  acute  mind  and  thoughtful  opinion  are  opposed  to  the 
policy  of  direct  taxation;  so  that  its  claim  to  adoption  can  alone 
be  made  good  on  the  ruins  of  his  argument  against  it.  His 
popular  and  influential  work,  and  his  evidence  before  the 
property-tax  committee,  which  we  opened  in  the  fuU  expectation 
of  finding  our  views  fortified,  and  their  expression  rendered 
needless,  has,  on  the  contrary,  suggested  the  utility  of  publishing 
them. 
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V.^— ON   DIRECT  TAXES. 


Among  the  great  benefits  of  direct  taxation  is  its  far  greater 
economy  in  three  ways.  In  the  first  place^  the  people  would  save 
nearly  the  whole  amount  (2,000,0001.)  now  spent  on  the  levy  of 
Customs  and  Excise.  Therefore,  by  nearly  this  amount  would 
taxation  be  decreased.  But  there  would  be  another  gain,  not 
always  borne  in  mind.  The  consumers  of  indirectly-taxed 
articles  pay  much  more  in  addition  to  the  value  of  the  article 
than  the  actual  duty,  the  price  of  the  goods  being  always 
augmented  by  more  than  the  tax.     Mr.  Mill  admits  this. 

There  is  a  third  advantage,  and  that  is  the  diminution,  if 
not  removal,  of  the  present  irresistible  inducement  to  adulterate 
food,  &c.  which  the  tax  creates.  It  is  notorious  that  this  adultera- 
tion is  extending  to  almost  everything  we  use,  from  necessaries 
to  luxuries,  from  tea  to  tobacco,  from  coffee  to  cayenne.  The 
import  and  excise  duties  on  articles  of  food  are  the  great  cause 
of  this  pernicious  and  abominable  destruction  of  health  and 
life,^  and  we  do  not  know  a  stronger  reason  for  their  total  aboli- 
tion :  and  is  it  not  right  to  classify  this  among  the  economical 
arguments  for  that  measure  ? — ^For  what  is  a  more  costly  misery 
than  injured  health,  with  its  traiu  of  wants,  agonies,  and  im- 
poverishments? Add  to  this  the  price  charged  for  the  spurious 
additions,  which  always  includes  the  tax,  though  it  never  reaches 
the  exchequer.    We  repeat  that  this  is  a  very  large  item. 

Mr.  Mill  fears  that  though  the  dislike  is  "  puerile,^'  the  tax 
paid  directly  to  a  tax-collector  would  be  more  unpopular  and 
obnoxious  than  indirectly  by  the  enhanced  price  of  goods !  What 
although  the  amount  were  known  to  be  less  7  We  do  not  believe 
that  the  people  of  England  are  ^'puerile,"  and  they  must  be 
utterly  senseless  to  entertain  any  such  dislike.  The  very  general 
and  rapidly  growing  popularity  of  direct  taxes  is,  however,  now 
openly  declaring  itself.  We  have  asked  many  working-men,  as 
well  as  tradesmen,  about  it,  and  find  no  aversion  whatever  to 
direct  taxation ;  but,  on  the  contrary,  a  strong  and  growing 
feeling  in  its  favour.    Nor  do  we  find  that  the  "  inconvenience*' 

^  About  twice  as  mncb  ^  is  sold  as  is  imported  or  made,  the  addition 
being  a  compouud  of  vitriol  and  spices. 
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of  paying  taxes  is  likely  to  be  a  bit  more  felt  when  paid  every 
half-year^  than  when  it  is  being  paid  in  driblets  on  the  goods 
used  every  day.  If  it  be  really  the  effect  of  the  substitution  of 
direct  for  indirect  tases^  that  for  every  pound  the  contributor 
has  to  pay  in  direct  taxes^  he  saves  twenty-five  shiUingB  in 
indirect  ones,  the  working  classes  are  quite  shrewd  enough  to 
find  their  interest  in  the  exchange. 

Another  strong  argument  for  raising  taxation  by  direct  means 
is,  that  none  can  escape  them ;  like  the  contributor  who  ceases 
to  use  a  taxed  commodity.  Mr.  Mill  thinks  this  a  fallacy, 
because  he  says,  in  the  case  of  wine,  for  instance,  though  it  is 
true  that  the  consumer  may  cease  to  drink  it  to  the  extent  of 
the  5/.  tax  he  would  otherwise  pay  on  it,  yet  '^  if  the  5/.  instead 
of  being  paid  in  wine,  had  been  taken  from  him  by  an  income- 
tax,  he  could,  by  expending  5/.  less  in  wine,  equally  save  that 
amount  of  the  tax ;  so  that  the  difference  between  the  two  cases 
is  illusory.'^  Quite  so ;  if  we  have  the  tax  on  both :  but  sup- 
pose we  do  not,  and  levy  it  wholly  on  income,  property,  or  such 
sources  of  revenue  as  admit  of  no  escape.  Mr.  Mill's  objections 
to  direct  taxation  are  really  objections  to  imperfect  and  piece- 
meal direct  taxation,  such  as  the  late  Budget,  and  against  such 
are  they  alone  formidable. 

''The  decisive  objection''  (elsewhere  he  terms  it  ''insuper- 
able'') to  raising  the  whole,  or  the  greater  part,  of  a  large 
revenue  by  direct  taxes,  Mr.  Mill  says,  is  "  the  impossibility  of 
fairly  assessing  them"  (p.  428,  vol.  ii.).  The  best  answer  to 
this  is,  that  the  income-tax,  to  which  he  specially  refers,  has,  in 
the  whole,  been  found  to  work  very  fairly.  The  objections  to 
its  fairness  were  indeed  frequently  made  before  it  was  tried,  but 
a  few  years  have  removed  this  complaint,  by  that  best  of  all 
tests — ^practical  experience.  True  it  is  that  knavery  in  some 
instances,  understates  its  income  and  underpays  the  tax,  and 
that  vanity,  in  quite  as  many,  overstates  and  overpays  it  :^  but 
there  are  defects  in  the  collection  of  every  conceiyable  kind  of 
tax.  It  is  as  fidr  an  approximation  to  justice  as  is  practicalde. 
The  amount  has  been  calculated  by  accurate  and  experimced 
actuaries,  who  are  of  opinion,  that  the  receipts  realize  about 

>  If  80,  accordiag  to  fi^mondi,  vamty  is  the  best  of  all  tSungs  to  tax. 


On  Finance.  19 

Tfhat  might  be  expected  from  tlie  probable  incomes  of  the  taxed 
classes.  Mr.  Willich^  one  of  the  ablest^  estimated  it  in  184i2  at 
a  million  less  than  it  has  realized.  It  is  a  most  useful  achiere- 
ment^  for^  saving  new  cases^  the  tax  collectors  and  commissioners 
know  the  gauge  of  each  man's  income^  and  the  amount  he 
ought  to  pay. 

We  have  now  a  scale  to  go  hj;  the  amounts  of  income  are 
either  ascertained^  or  reduced  to  a  standard  easy  to  be  ascer- 
tained; it  is  now  a  mere  question  of  what  per-centage  they 
ought^  under  a  system  of  direct  taxation^  to  be  assessed  at,  and 
whether  the  area  of  it  should  be  extended. 

Th^  is  this  great  consolation  in  imposing  a  heavier  income^ 
tax;  namely,  that  if,  as  Mr.  Mill  lays  it  down  for  certain,  the 
generality  of  tax-payers  will  palter  with  their  consciences  and 
understate  their  incomes,  this  fraud  will  be  redressed  by  a  rate 
of  increase  higher  by  the  amount  of  that  understatement,  so 
that  the  state  would  not  be  a  loser,  or  the  firaudulent  public 
gainerB.  But  it  is  not  so.  The  evidence  is  ample,  that  Mr« 
MiU  is  wrong  in  his  estimate  of  public  morality.  The  tax  has 
been,  on  the  whole,  fairly  and  fully  paid ;  and  complaints  of 
injustice  and  inequality  are  no  longer  heard.  This  '^  insuperable 
objection "  being  ovwcome,  we  may  avail  omselves  of  Mr. 
Mill's  opinion,  and  entirely  concur  that  an  ine(»ne-tax  should 
exempt  no  incomes  above  50/.  per  annum,  there  being,  accord- 
ing to  the  plan  we  incline  to  adopt  of  abolishing  the  Excise  and 
Customs,  no  taxes  left  on  the  necessaries  of  life.  602.,  Mr. 
Mill  thinks,  represent  the  ^^  smallest  income''  which  a  labouring 
£Eimily  ought  to  have,  and  the  government  ought  not  to  be  a 
party  to  making  it  smaller.  It  is  on  totally  different  grounds 
that  we  arrive  at  the  same  exemption;  namely,  die  extreme 
difficulty  there  would  be  in  collecting  the  tax  from  incomea 
below  501,  It  is  also  on  this  ground  that  we  think  Mr.  A. 
Alison's  scheme^  is  imp^M^ticable,  as  regards  the  assessment 
c^f  18,000,0002.'  on  wnges*  He  proposes  to  do  ttds  by  charging^ 
the  tax  on  the  employer.  He  may  spare  himself  the  trouble ;. 
he  has'  but  to  tax  other  classes,  and  the  hbboureBr  will  of  neces- 
sity bear  his  sha^e.  This  conclusion  h  indeed  at  variance  with 
»  See  his  paiiiphlet,  "  Universal  Free  Trade,"  p.  12. 
c2 
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the  principles  laid  down  by  many  economists;  and  is  submitted^ 
with  deference,  to  the  judgment  of  the  public,  on  the  following 
grounds : — 

VI. — THE    SELF-EQUALIZING   INCIDENCE   OF   TAXES. 

No  one  questions  that  men  should  be  taxed  according  to  their 
means  :  and  nine-tenths  of  our  financiers  are  racking  their  wits 
to  devise  plans  for  effecting  this.  We  rank  with  the  very 
meagre  minority  who  think  that  they  may  save  themselves  the 
pains,  and  that  taxes  apportion  themselves  to  each  man^s  means, 
and  need  no  artificial  adjustment  at  our  hands :  the  reason  being 
that  prices,  profits,  salaries,  wages,  and  rent,  are  necessarily 
affected  by  the  taxes  each  has  to  sustain.  A  tax  enters  into 
the  value  of  all  commodities,  services,  labour,  and  usufiiict  of 
capital;  for  whatever  is  highly  taxed,  is  to  that  extent  highly 
priced,  and  the  incident  of  taxation  is  universally  diffused. 

M.  Thiers,  one  of  the  keenest  and  most  advanced  intellects  of 
the  times,  has  promulged  this  view  in  his  recent  work,  entitled 
''  De  la  Propriete,''  under  the  head  ''  De  la  Diffusion  de  PImp6t.'' 
He  says,  '^  Que  Timpdt  se  repartit  k  Tinfini,  et  tend  k  se  con- 
fondre  avec  le  prix  des  choses,  au  point  que  chacun  en  supporte 
sa  part,  non  en  raison  de  ce  qu^il  paye  k  Tetat,  mais  en  raison 
de  ce  qu^il  consomme.*'  And  he  extends  this  principle  of  self- 
diffusion,  to  direct,  as  well  as  to  indirect  taxation.  Now  if  this  is 
true,  what  becomes  of  the  use  of  all  the  laborious  efforts  about 
''  discriminating  taxes,'*  and  of  the  profound  problems  whereby  so 
many  learned  actuaries  and  accomplished  statesmen  are  striving 
to  cope  with  the  vicissitudes  of  income,  and  apportion  pubUc 
burdens  to  inequalities  of  profit  ?  If  it  is  true  that  the  emolu- 
ments of  professional  men  must  be  affected  by  taxes,  however 
exclusively  laid  on  those  who  employ  them,  to  the  same  extent 
as  if  those  taxes  had  been  shared  by  them,  what  is  the  value 
of  all  the  complex  calculations,  and  touching  appeals  to  justice, 
whereby  it  is  sought  to  create  distinctions  between  permanent 
and  precarious  incomes?  An  Edinburgh  reviewer  weU  says, 
"  It  is  altogether  iiftmaterial  to  professional  men  whether,  when 
a  tax  is  laid  on  incofiae,  they  pay  their  fiill  share,  or  obtain  a 
total  exemption.  *  *  To  give  abatements  in  their  favour  serves 
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only  to  introduce  an  inequality  into  the  tax^  and  to  render  its 
collection  more  difficulty  without  doing  them  any  real  service. 
K  you  give  them  an  abatement^  their  fees  will  be  diminished^ 
and  if  you  do  not  give  it^  they  will  be  raised;  so  that  in  either 
case,  they  will  preserve  the  same  relative  situation  with  respect 
to  the  other  classes  of  society/'  * 

According  to  Mr.  Mill, — and  the  idea  seems  to  pervade  and 
mould  everything  he  writes  on  the  subject, — ^from  the  very 
moment  a  tax  is  imposed,  directly  or  indirectly,  on  any  class  of 
persons,  their  incomes  are  lessened  by  that  precise  amount  or 
more,  and  the  incidence  of  the  burden  rests  exclusively  on 
their  shoulders.  He,  and  some  other  political  economists,  seem 
to  be  perpetually  haunted  with  a  dread  of  inequalities  of  tax- 
ation, which  will  result  in  unequal  sacrifices.  There  can  be 
no  doubt  that  it  is  possible  to  select  articles  for  taxation,  so 
essential  to  one  class  of  the  community,  and  so  little  needed  by 
others,  that  such  inequalities  might  at  any  rate,  for 'a  time, 
exist.  But  a  very  little  practical  knowledge  of  the  great  rela- 
tions of  industry,  commerce,  and  capital,  will  show  the  unsound- 
ness of  such  sweeping  assertions,  for  example,  as  these  : — ''  A  tax 
on  rent  falls  wholly  on  the  landlord.  There  are  no  means  by 
which  he  can  shift  the  burthen  upon  any  one  else.'' — Mill, 
vol.  ii.  p.  370.  An  income-tax  confined  to  "  realized  property, 
in  which  form  it  certainly  has  the  merit  of  being  a  very  easy 
form  of  plunder.'^ — Idem,  p.  424. 

K  the  landlords  be  thus  additionally  charged  with  a  new  tax 
on  rent,  the  immediate  eflfect  will  be  to  relieve  tenants,  and  also 
the  consumers  of  their  produce,  of  a  proportionate  burden  of 
taxation  hitherto  imposed  on  them ;  at  any  rate,  the  propor- 
tionate incidence  of  the  public  burden  is  no  longer  as  it  was. 
The  farmer  is  relieved  in  his  own  expenditure,  and  so  are  his 
customers,  and  their  customers,  and  his  profits  and  theirs  are 
thus  increased.  Unfortunately  for  Mr.  Mill's  argument,  there 
are  few  leases,  so  that  he  is  bereft  of  the  slight  checks  from  that 
"disturbing  cause"  (to  use  one  of  Mr.  Senior's  apt  phrases), 
which  would  otherwise  defer  the  operation  which,  we  contend, 
now  speedily  takes  place.  For  in  a  country  like  ours,  where  the 
^  Edinburgh  Eeview,  vol.  xxxix,  pp.  13,  16. 
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search  for  the  profitable  employment  of  capital  and  industry  is 
keenly  alert,  and  where  increased  competition  for  land  is  ever  at 
the  heels  of  increased  profits  from  its  possession,  the  value  of 
land  and  its  rental  is  quickly  changed ;  and  the  speedy  result  of 
rent  being  taxed  is,  that  r6nt  is  raised :  and  this  new  burden, 
which  we  are  told  cannot  be  shifted,  inevitably  shifts  itsdf« 
^liis  entor  of  Mr.  Mill's  is  borrowed  from  Dr.  Chalmers.^ 

We  do  not  advocate  an  exclusive  tax  on  "  realized  property/' 
But  if  we  were  so  disposed,  it  could  be  shown  that  by  a  similar 
process  of  self-equalization  of  public  burdens,  such  an  apparently 
unfair  imposition  of  them  would  soon  be  necessarily  shared 
by  other  classes  of  capital,'  trade,  incomes,  and  industry.    For 

*  "  The  incidence  of  such  a  tax  is  altogether  npon  the  landlord.  He  is 
made  poorer  by  it ;  but  no  other  indiyiatial  or  order  of  the  oommmiity 
needs  to  be  at  all  affected  by  it." — Political  Economy,  p.  242. 

^  We  use  this  term  here  advisedly.  The  realized  property  which  the 
immediate  possessor  merely  invests  is  frequentljr  "  employed  in  the  busi* 
ness  of  production,"  as  Dr.  Chalmers  defines  capital,  and  is  "that  portion 
of  the  stock  of  a  country  which  is  kept  or  employed  with  a  view  to  profit 
in  the  production  and  distribution  of  weaJtn,"  as  Mr.  Malthus  rather 
largely  and  loosely  terms  it ;  and  is  part  of  that  "  produce  of  the  country 
devoted  to  production,"  as  Mr.  Jonn  Mill  more  tersely  and  correctly 
calls  capital.  Very  few  propertied  people  actually  have  their  own  pro- 
perty. If  it  is  in  land,  they  usually  let  it,  and  receive  the  rent ;  if  in 
funds  or  shares,  they  receive  the  dividends,  which  constitute  their  in- 
comes ;  in  other  words,  credit  for  so  much  of  the  commodities  of  the 
country  for  their  use.  Industry  of  some  kind  is  really  and  actually 
employing  what  they  call  their  property,  and  continually  consuming  and 
reproducing  it.  This  is  true  even  of  land,  speaking  of  all  that  is  of  use 
in  land,  namely,  its  productive  power.  Realised  property  is  thus  not  only 
capital,  but  circulating  capital.  Let  the  reader  but  follow  out,  step  by 
step,  what  actually  happens  to  realized  property,  where  it  goes  and  who 
uses  it,  and  he  will  soon  have  juster  and  clearer  views  on  the  subject  than 
half  the  political  economists  who  have  obscured  the  subject  with  their 
expositions.  They  will  perceive,  not  only  what  is  the  mllacy  of  argu- 
ments against  direct  taxation  in  opposing  theories,  but  the  folly  of 
arguments  for  it  on  such  silly  grounds  as  these,  advanced  by  a  tract- 
writer,  who  ought  to  know  better : — "  The  chief  objections  to  indirect 
taxation  rest  *  *  *  on  the  premium  which  it  offers  to  the  privileged 
classes  to  withdraw  their  capital  and  themselves  from  the  offices  of  pro- 
duction, to  live  partially  or  entirely  in  idleness.  One  man  (say  A.)  may 
have  62,OOOZ.  a  year,  being  a  thousand  times  more  than  him  (sic)  who 
has  only  52^.  a  year,  or  U.  a  week  (say  B.) ;  but  the  first  does  not  eat  a 
thousand  times  more  food,  drink  a  thousand  times  more  tea  or  coffee,  op 
taxed  liquor,  pay  a  thousand  times  more  for  his  window-lights,  &c.,  nor 
in  any  shape  contribute  a  thousand  times  more  to  the  revenue  than  the 
second."  ^ut  B.  who  uses  and  profits  by  his  capital  does,  and  that  is  the 
same  thing.  Besides,  A.  must  spend  his  52,000^.  per  annum  on  taxed 
articles,  under  such  a  system,  and  does  pay  his  share  of  taxes.  The  whole 
argument  is  based  on  fallacy. 
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if  realized  property  be  thus  diflproportionately  taxed^  and  the 
Hoxk-Qwners  of  realized  property  relieved^  the  price  now  paid, 
whether  in  interest,  rent,  or  dividends,  for  the  use  of  that  pro- 
perty, alias  for  capital  of  all  kinds,  would  be  Tery  soon  raised 
also.  The  burdens  which  now  press  on  and  impede  produc- 
tion ^  would  be  laid  on  the  possessors  of  the  raw  material  of 
production  (if  we  may  be  allowed  so  to  term  it).  The  profits  of 
the  producer  would  be  increased,  and  of  the  owner  of  the  raw 
material,  lessened.  Thus  the  latter  would  rise  in  price,  that  is, 
marketable  value.  If  so,  a  tax  on  realized  property  cannot  be 
ft  mode  of  plunder.  Is  it  in  fact  more  than  the  shifting  of  the 
primary  incidence  of  a  common  burden  from  the  streams  to 
the  source  of  wealth,  attended  by  some  economies  not  incon- 
siderable in  the  aggregate  amount  7 

No  one  more  appreciates  the  intimate  relation  between 
capital  and  industry,  capitalists  and  producers,  than  Mr.  Mill 
himself;  and  yet  he  seems  to  overlook  the  sequence  from  pr&i 
mises  and  principles  so  clearly  put  as  these : — 

"As  whatever  is  of  the  produce  of  the  country  devoted  to  pro- 
duction is  capital,  so,  converselv,  the  whole  of  the  capital  of  the 
country  is  devoted  to  production. 

And  he  elsewhere  says : — 

"  Capital  is  kept  in  existence  from  age  to  age,  not  by  preservation, 
but  by  perpetual  reproduction :  every  part  of  it  is  used  and  destroyed, 
generallv,  very  soon  aft;er  it  is  produ<^ ;  but  those  who  consume  it, 
are  employed  meanwhile  in  producing  more.  The  growth  of  capital 
is  similar  to  the  growth  of  population."  "  Whatever  "  (he  says  else- 
where) "  is  spent,  cannot  but  be  drawn  from  yearly  income  •  •  • 
the  whole  ana  every  part  of  the  wealth  produced  in  the  country  forms 
or  helps  to  form  the  income  of  someboay." 

If  all  this  be  true, — and  most  true  it  assuredly  is, — a  dispro- 
portionate burden  thrown  on  one  branch  of  interests  thus  inter- 
woven and  dependent,  must  as  surely  be  shared  by  the  rest  as 
water  finds  its  level :  though  not  so  speedily.  And  it  is  because 
the  equalization  of  the  incidence  is  not  so  speedy ;  and  that  this 
transfer  of  the  burden  would  produce  dislocations  of  existing 

^  That  direct  taxes  do  this,  has  been  demonstrated  by  almost  everybody 
whq  has  written,  spoken^  or  testified  on  the  subject. 
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arrangements  and  contracts;  tliat  it  is  more  politic  and  even 
more  just  to  impose  the  burden  more  widely  at  first,  and  to 
forestall  its  natural  expansion,  instead  of  levying  the  whole  of  the 
revenue  on  any  one  class,  making  it  banker  for  the  rest;  and 
subjecting  it  to  the  process  of  reimbursiag  its  coffers. 


VII.— LABOUR  NEED  NOT  BE  TAXED.   - 

For  these  reasons  we  would  tax  all  incomes  of  50/.  and  up- 
wards, and  except  all  below  it ;  because  there  would  be  great 
difficulty  in  ascertaining  their  amount  and  collecting  the  tax. 
We  would  also  except  the  wages  of  labour  on  the  same  ground, 
and  certainly  not  on  the  fallacious  one,  that  labour  should  be 
exempted  from  its  fair  share  of  that  public  burden,  which  is 
either  a  common  benefit  or  a  common  duty,  partly  the  one,  and 
partly  the  other;  for  we  are  well  persuaded  that,  in  the  first 
place,  by  no  possible  adjustment  of  taxation,  is  it  practicable  to 
exempt  it  from  the  burden,  however  easy  to  exempt  it  from  the 
tax.  Secondly,  it  ought  not  to  be  done ;  because  it  is  the  duty 
of  a  labourer,  as  much  as  any  other  man,  rich  or  poor,  to  bear 
his  share  of  the  debt  owed  by  the  community,  of  which  he  is  a 
member,  and  also  to  contribute  to  the  protection  which  the 
state  affords  to  his  industry.  Patriots  should  not  court  popu- 
larity by  ministering  to  the  clap-trap  fiction  that  the  working  man 
should  be  freed  from  his  share  of  the  public  burdens.  He  neither 
can  be,  nor  ought  to  be,  freed  from  them ;  and  the  only  means 
by  which  they  can  be  lightened  to  him,  are  the  same  whereby 
they  may  be  lightened  to  every  other  member  of  the  community ; 
namely,  by  an  increase  in  the  means  of  paying  them,  or  in  a 
diminution  of  their  amount :  in  other  words,  by  more  produc- 
tion, or  by  less  expenditure.  All  other  modes  of  relieving  the 
industrious  classes  from  taxation,  or  its  proxy,  are  mere  hocus 
pocus.  It  is  full  time  that  public  men  should  renounce  such 
arrant  delusions,  and  that  reformers  should  learn  to  be 
financiers. 

If  any  one  doubts  that  the  imposition  of  taxes  on  the  non- 
labouring  classes,  however  exclusive,  and  the  repeal  of  every 
kind  of  tax  now  paid  by  the  labomring  classes,  however  indirect. 


On  Finance.  25 

wonld^  cteieris  paribus,^  decrease  the  labour  fond^  and  be  fol- 
lowed by  a  lowering  of  money  wagea^  be  baa  not  only  to  learn  tbe 
radimentary  and  thoroughly  practical  laws  which  inflexibly 
govern  supply  and  demand,  but  he  arrays  himself  against  the 
theories,  expressed  or  implied,  of  every  economist  of  note  who 
has  ever  written  on  the  subject.  In  efifect,  therefore,  the 
labourer  would  hare  the  same  value  in  goods  he  had  before; 
but  he  would  at  first  gain  nothing,  and  the  employing  classes 
lose  nothing.  The  former  would  receive  less,  and  pay  less;  the 
latter  would  giv^  less  for  labour,  and  pay  more  for  taxes.  Incomes 
would  be  proportionately  affected,  and  all  consumers  of  produce, 
into  which  labour  enters,  by  a  similar  reduction  of  prices.  This 
is  not  only  a  probable  inference,  but  it  is  a  mathematical 
sequence  from  the  following  unanswered  and  imanswerable 
propositions : — 

"It  is  well  known,"  says  Mr.  Malthas,  "that  the  quantity  of 
money,  of  com,  or  of  the  necessaries  and  conveniences  of  life  which  is 
awarded  to  the  labourer,  is  subject  to  great  variation,  all  dependent 
upon  the  demand  and  supply  of  these  objects,  compared  with  the 
demand  and  supply  of  labour."  •  •  •  "If,  either  from  the  scarcity 
of  money,  or  the  plenty  of  labour,  a  greater  sacrifice  must  be  made 
to  obtain  the  given  quantity  of  money,  the  money  price  of  labour  will 
fan." 

This  is  exactly  what  would  happen  by  the  shifting  of  taxes  to 
the  non-labouring  classes;  inasmuch  as  they  would  have  more 
to  pay  in  taxes,  they  would  have  less  to  pay  in  wages.  ''  Money," 
of  course,  means  no  more  than  the  necessaries  and  conveniences 
of  life,  which  it  represents  and  measures.  Of  these  the  em- 
ployers and  consumers  of  labour  would  have  less  to  give  by 
the  amount  they  paid  in  taxes.* 

^  Capital  and  productive  population  remaining  as  before.  If  the  pro- 
portion between  these  be  changed,  wages  will  of  course  be  altered  accord- 
mgly ;  just  as  they  would  vary  with  a  variation  of  industry  and  skill,  and 
the  wealth  resulting  from  them  or  any  other  disturbing  cause.  But  such 
disturbances  woijJd  be  quite  foreign  to  the  effect  of  a  shifting  of  taxation, 
such  as  we  are  discussing,  and  would  take  effect  independentlv  of  it.  It 
is  therefore  perfectly  in  keeping  with  this  argument,  that  the  value  of 
wages  shpula  be  raised  by  this  shifting  of  taxes,  supposing  that  there- 
by the  capital  of  the  community  were  increased  or  economized,  as  it 
would  be. 

'  That  taxes  are  paid  from  the  same  raimary  fund  as  wages,  is  so 
obrious  that  it  scarcelj  deserves  a  note.  The  tax-gatherer,  even,  when 
he  knocks  at  the  door  of  a  real-propertied  man,  does  not  receive  a  bit  of 
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Adam  Smith  broadly  lays  it  down  that —  ' 

"  The  middling  and  supericNr  ranks  of  the  people,  if  they  under* 
stand  their  own  interest,  ought  always  to  oppose  all  taxes  upon  the 
necessaries  of  life,  as  well  as  all  tsaes  upon  the  wages  of  labour. 
The  final  payment  of  both  the  one  and  the  other  falls  altogether 
upon  themselyes^  and  always  with  a  considerable  overcharge."  (B.  & 
d  2,  p.  833). 

Therefore,  take  taxes  off  these  necessaries  of  life  and  wages 
q{  labour,  and  the  final  payment  of  them  by  the  other  dames 
win  be  made  without  overcharge.    Adam  Smith  also  says  :*— 

*^  The  money  price  of  labour  is  necessarily  regulated  by  two  ciream« 
stances, — ^the  demand  for  labour,  and  the  price  of  the  necessaries  and 
conveniences  of  life." 

Now  the  price  of  the  latter  would  be  lowered  by  the  shifting 
of  taxes  from  commodities  to  incomes  and  property.  If  they 
and  the  assessed  taxes  bore  the  burden,  commodities  would  be 
freed  from  it.  Hence  there  is  another  reason  concurrent  with 
the  former,  or  rather  part  of  it,  why  money  wages  would  fall. 

Dr.  Chalmers  admits  that  ''many  are  the  instances  in  which 
it  is  quite  palpable  that  the  first  incidence  and  the  ultimate 
effect  of  a  tax  lie  on  different  persons.'^  He  is  wrong,  how- 
ever, in  inferring  that  because  "all  taxes  affecting  the  status 
of  the  capitalists  are  made  up  for  them  by  higher  prices; 
and  all  taxes  affecting  that  of  labourers  are  made  up  to  them 
by  higher  wages,'' — this  conducts  us  to  the  doctrine  of  the 
French  economists  (Quesnay,  &c.),  who  hold  that  the  whole 
incidence  of  taxation  falls  on  land,  and  that  it  may  be  made  to 
bear  the  exclusive  burden !  As  far  as  taxes  go  in  xmproductive 
consumption,  they  are  clearly  a  diminution  of  all  wealth,  and 
of  the  whole  community,  who,  unlike  paupers  and  prisoners,  are 
purchasers  as  well  as  consumers. 

The  process  by  which  the  incidence  is  extended  is  not  "  com- 
pensatory,'' but  equalizing;  not  partial,  but  expansive.  Land 
enforces  the  participation  by  the  rent  it  exacts  and  compels.  Say, 
more  justly,  terms  taxes  "  a  cause  of  the  destruction  of  part  of 

land,  or  a  house,  or  a  carriage,  but  money,  or  some  order  exchangeable 
like  money,  for  goods,  which  the  army  eats,  the  navy  drinks,  or  the 
fundholder  clothes  himself  with,  just  like  the  labourer, — the  productions, 
in  fact,  of  the  country,  its  wealth  or  capital;  it  is  immaterial  which  they 
are  called. 
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the  products  of  society.  *  *  The  producers  and  ctmmmere  pay 
tiie  yalue  of  the  products  thus  destroyed.  *  *  Which,  whik  they 
[taxes]  render  the  products  dearer,  do  not  augment  the  inoomes 
of  the  producers/' 

Taxes  are  a  national  necessity,  but  they  are  not  the  less  a 
necessary  criL  Dr.  Chalmers,  and  more  of  his  school,  though 
thi^  hold  otherwise,  and  seek  to  veil  an  unpalatable  Cem^  from 
the  people,  for  the  laudable  purpose  of  appeasing  ''  rancorous 
politics,^'  should  not  do  so  at  the  sacrifice  of  truth. 

Mr.  McCulloch  puts  the  law  which  r^ulates  wages  yeiy 

forcibly,  thus : — 

''  The  amount  of  subsistence  falliog  to  each  labourer,  or  the  rate  of 
wages,  must  depend  on  the  proportion  which  the  whole  capital  bears 
to  the  whole  labouriDg  population.*' 

And  again;— 

''  He  [the  labourer]  will  always  reeeiye  such  a  sum  as  will  suffice 

to  put  him  in  possession  of  toe  portion  of  capital  falling  to  his 
share." 

Now  if  the  whole  of  that  portion  of  capital  consumed  as  taxes 
be  taken  from  it,  before  the  labourer  gets  his  share,  and  he  has 
none  to  pay  out  of  it,  it  is  clear  that  that  share  will  be  smaller 
by  the  amount  which  previously  came  to  him  as  wage,  and  he  had 
to  pay  afterwards  as  tax.  This  is  just  what  wiU  happen  if  taxes 
are  taken  off  commodities  consumed  by  labourers,  and  laid  on 
capital  and  incomes.  It  will  lower  the  cost  of  production, 
which  Mr.  McCulloch  justly  says,  "  determines  the  natural  or 
necessary  rate  of  wages,  just  as  it  determines  the  average  price 
of  commodities/^ — P.  385. 

Mr.  Mill  himself  says,  '^  Wages  not  only  depend  on  the 
relative  amount  of  capital  and  population,  but  cannot  be  affected 
by  anything  else;*^  and  yet  he  blames  those  who  say  that 
the  "  argument  for  the  income-tax,  grounded  on  its  falling  on 
the  higher  and  middle  classes  only,  and  sparing  the  poor,  is  an 
error."  ^  He  seems  to  take  for  granted  that  the  income-tax 
payers  would  pay  the  new  tax  entirely,  or  nearly  so,  out  of 
abstinence  from  unproductive  consumption,  thus  stinting  them- 
selves of  their  enjoyments;  and  he  arrives  at  the  conclusion 
that  "  the  capital  which  hitherto  employed  the  labourers  of  the 

»  Vol.  i.  p.  104. 
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countiy  remains^  and  is  still  capable  of  employing  the  same 
nmnber.  There  "  is  the  same  amount  of  produce  paid  in  wages, 
or  allotted  to  defray  the  feeding  and  clothing  of  labourers/' 
He  then  attempts  a  reductio  ad  abmrdum,  and  asserts  that,  "if 
it  is  taxing  the  labourers  to  tax  what  is  laid  out  in  the  produce 
of  labour,  the  labouring  classes  pay  all  the  taxes.  The  same 
argument,''  he  adds,  '^  equally  proves  that  it  is  impossible  to  tax 
the  labourers  at  all ;  since  the  tax  being  laid  out  either  in  labour 
or  commodities,  carries  all  back  to  them ;  so  that  taxation  has 
the  singular  property  of  falling  on  nobody."  It  has  the  in- 
evitable property  of  falling  on  everybody ;  and  this  is  a  fact  to 
which  Mr.  Mill  seems  to  shut  his  eyes.     He  says  that — 

"  In  consequence  of  the  income-tax,  the  classes  wbo  pay  it,  do 
really  diminish  their  consumption.  Exactly  as  far  as  they  do  this, 
they  are  the  persons  on  whom  the  tax  falls.  It  is  defrayed  out  of 
what  they  would  otherwise  have  used  and  enjoyed.*' 

He  cannot  see  that  it  is  not  their  consumption,  but  the  cost 
of  what  they  consume,  that  will  be  diminished. 

Sir  Robert  PeeFs  tardy   apprehension  of  great  truths,   at 

length  opened  to  him  a  similar  conclusion.     He  said  in  1842 : — 

"  If  my  whole  plan  be  adopted,  there  will  be  a  diminution  in  the 
cost  of  living,  which  will  repay  to  the  contributors  of  the  income-tax 
a  large  porportion  of  the  money  they  are  called  upon  to  advance." 

Mr.  Bicardo  dimly  sees  the  same  principle,  and  tells  us  that — 

"  If  such  a  tax  as  we  are  considering  should  in  its  operation  be 
unequal,  if  it  should  fall  particularly  heavy  on  one  class  of  trade, 
the  profits  of  that  trade  would  be  diminished  below  the  general  level 
of  mercantile  profits,  and  those  engaged  in  it  would  either  desert  it 
for  one  more  profitable,  or  they  would  raise  the  price  of  the  com- 
modity in  whip h  they  dealt,  so  as  to  bring  it  to  produce  the  same  rate 
of  profits  as  other  trades." 

Mr.  Mill  has  of  late  given  some  weight  to  the  immense  relief 
from  the  remission  of  taxes  on  commodities,  which  would  result 
from  the  imposition  of  a  tax  on  incomes,  and  the  consequent 
cheapness  of  commodities  to  every  class  in  the  community. 

In  his  evidence  before  the  committee,  he  distinctly  admits 
that  "  if  there  were  no  taxes  but  an  income-tax,  it  would  be  fair 
to  commence  at  as  small  a  sum  as  50/.,  which  would  cover  the 
necessaries  of  life,  and  to  tax  in  all  cases  the  excess  above  50//' 
*'The  class  between  50/.  and  150/.  now  pays,"  he  thinks  ''a 
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dispropardonate  share  of  indirect  taxes^  inasmuch  as  the  artioloi 
upon  which  those  taxes  principally  &I1  are  articles  npon  whidi 
a  laj^er  proportion  of  smaller  incomes  than  of  larger  ones  is 
expended/'     Answer  5262. — Do  away  with  indirect  taxes^  and 

the  ohjection  falls  to  the  ground. 

Mr.  MiU  has  yet  to  show  how  it  can  happen^  that  when  the 
larger  incomes  have  lai^er  hurdens  to  bear,  and  the  lower  classes 
a  less  burden,  without  any  increased  demand  for  their  labour, 
the  former,  being  employers  and  consumers,  will  reduce  their 
own  enjoyments  and  expenditure,  in  order  to  maintain  the  pay- 
ment of  labour  unadjusted  to  the  new  relation  between  them. 
With  what  recognised  principle  of  supply  and  demand,  or  with 
what  laws  which  govern  wages,  is  this  phenomenon  consistent  ? 
There  is  no  doubt  that  the  labourer  will  have  the  same  amount 
of  food  and  clothing.  But  does  it  therefore  foUow  that  the  other 
classes  will  have  less?  or  that  any  part  of  the  burden  of  tax- 
ation will  "  Mi  definitively  on  the  rich  and  not  at  all  upon  the 
poor?''  We  maiatain — ^not  that  the  poor  will  benefit  at  the 
expense  of  the  rich — but  that  both  classes  and  all  classes  will, 
as  they  have  all  along  done,  share  the  burden,  with  this  signal 
difference — ^that  by  removing  the  imposition  of  taxes  from 
consumption  to  income  and  property,  and  thus  relinquishing  in- 
direct for  direct  taxation,  a  material  saving  will  be  effected  in  the 
cost  of  collection  and  in  the  amount  required.  That  manifold 
hindrances  to  industrial  enterprise,  alike  vexatious  and  costly, 
arising  from  the  multitude  of  petty  imposts,  will  be  removed, 
greatly  to  the  benefit  of  commerce :  whilst  the  abolition  of  all 
Customs  and  Excise  duties  will  alone  give  effect  to  the  principle 
of  unrestricted  competition  and  free  trade,  and  make  an  admitted 
theory  a  practical  reality. 

We  do  not  wish  to  push  the  theory  that  the  incidence  of  taxes 
is  necessarily  expansive  beyond  its  just  limits.  We  have 
admitted  that  it  is  possible  to  effect  a  partial  incidence  if  taxes 
are  imposed  in  the  first  instance  on  classes  or  commodities  too 
limited  in  number  or  amount  to  shift  the  burden  readily.  We 
would  guard  against  the  possibility  of  this  occurrence ;  and  we 
are  therefore  anxious  to  vindicate  the  exemption  of  so  large  a 
portion  as  the  labouring  classes.     But  of  all  the  causes  of  fluctu- 


80  On  Finance. 

ation  of  wages^  none  are  so  immediate  in  their  effects^  as 
dunges  in  the  price  of  the  articles  necessary  to  the  sustenance 
of  the  labonrer.     De  Quincey  well  remarks,  that — 

'^  The  rate  of  increase  upon  population,  the  cbanges  iacident  to 
capital,  the  rational  traditionary  standard  of  domestic  life — all  these 
are  slow  to  move,  and,  when  they  have  moved,  slow  to  embody  them- 
selves in  corresponding  eflfects.  •  •  •  But  the  fourth  element, 
the  daily  cost  of  necessaries,  alters  sometimes  largely  in  one  day ; 
aud  upon  this,  therefore,  must  be  charged  the  main  solution  of  those 
vicissitudes  of  wages  which  are  likely  to  occm*  within  one  man's 
life."i 

That  acute  and  accurate  statesman,  Mr.  Charles  Villiers,  said 
in  a  corn-law  debate  : — 

"  There  remains  in  the  expenditure  of  the  people  for  food  a  differ- 
ence of  no  less  than  ninety-one  millions  sterling  between  1847  and  1849, 
as  everybody  must  see ;  which  must  leave  means  available  to  the  com- 
munity for  other  objects,  and  which,  from  whatever  cause  it  may 
arise,  will  always  be  felt  in  the  trade  and  condition  of  the  people.*' 

Let  it  be  distinctly  understood,  that  so  far  from  labourers 
suffering  in  their  worldly  means  from  the  operation  of  the 
efiPects  of  the  system  we  propose,  they  would  necessarily  gain  by 
it;  through  that  immense  stimulus  and  encouragement  to 
every  department  of  industry  which  requires  their  labour ;  and 
which  would,  quite  independently  of  all  other  causes,  raise  the 
price  of,  with  the  demand  for,  labour ;  and,  by  the  same  opera- 
tion, increase  the  fund  for  paying  it.  In  perfect  consistency 
with  this,  is  the  fact,  that  whatever  be  the  rate  of  their  wages,  it 
will  be  always  lower  by  the  amount  of  the  taxes,  no  longer  paid 
by  them. 

The  portion  of  wages  which  previously  went  in  paying  a  tax  on 
everything  the  poor  man  ate,  drank,  or  wore,  though  he  no  longer 
gets  repaid  for  it  (ceasing  to  pay  it  himself),  is  like  many  other 
burdens  which  he  can  do  better  without,  although  he  be  no 
longer  paid  for  bearing  it. 

So  much  for  the  truth  of  the  principles  whereby  it  is  certain  the 
incidence  of  taxes  is  self-adjusting  and  equalizing.  We  have  now 
fi-eed  ourselves  from  the  diflBculties  which  every  one  encounters, 
who,  chained  to  the  current  theories  of  taxation,  attempts  the 
Sisyphean  task  of  equalizing  its  incidence  by  fiscal  adjustment. 

*  "  Logic  of  Political  Economy  j"  a  book  of  rare  intellectual  vigour  and 
^cision  of  language. 
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Till. — THE   rALLACT  OF  SISCRIMINATINO   &ATB9  Off  INOOMB-TAX. 

If  there  be  any  trntli  in  our  arguments^  and  soundness  in 
our  flEicts^  it  is  easy  to  attach  their  proper  value,  not  only  to 
aD  attonpts  and  schemes  based  on  opposii^  fallacies,  but  to 
consign  to  their  proper  insignificance  the  conflict  of  bootless 
calculations  and  parade  of  statistical  puerilities,  which  were  in- 
dieted  on  the  income-tax  committee,  on  the  vexed  question 
whether  that  tax  should  be  on  capitalized  incomes  or  not.  It 
follows,  if  the  premises  we  have  humbly  ventured  to  propound 
are  correct,  that  it  cannot  in  the  least  degree  matter  whether  the 
tax  be  levied  on  the  one  scale  or  the  other,  so  long  as  there  be 
but  one  system  and  one  rate  of  payments.  The  absurdity  of 
levying  less  on  the  incomes  from  trades  and  professions  than  on 
those  from  property  has,  we  trust,  been  made  sufficiently  mani- 
fest. To  do  so  is  to  create  a  distinction  without  a  diiference; 
for  if  the  latter  be  more  favoured,  they  will  be  less  paid ;  and 
the  burden  will  be  aa  long  in  one  case  as  it  was  broad  in  the 
other.  The  way  in  which  injustice  is  really  prevented  is  that 
so  well  shown  by  clear-headed  Col.  Thompson : — 

"  If  temporary  incomes  are  taxed  temporarily,  and  permanent 
incomes  permanently,  that  is  exactly  the  fair  thing." 

Here  is  the  equalisation  of  tax  to  income  already  provided 
&r.  Shrewd  men  like  Mr.  Warburton  put  this  very  plainly 
also  to  the  committee;  and  must  have  consigned  all  gain* 
sayers  to  the  tribe  of  clap-trap  mongers;  in  the  judgment  at 
least  of  reflecting  people* 

In  a  word,  we  hold  that  the  simplest  mode  of  levying  the  tax 
is  the  best.  It  should,  therefore,  be  confined  to  income,  and 
bear  uniformly  upon  it,  without  trenching  on  capital,  or  at* 
tempting  to  discriminate  between  the  ever-fluctuating  proportions 
of  fixed  and  circulating  capital. 

It  is  the  great  merit  of  the  present  system,  that  all  inccnnes 
are  treated,  classed,  and  taxed  alike,  whether  they  be  perpetual 
or  temporary,  and  whether  produced  by  capital  or  not  of  ciqatal. 
And  this  system  ought  not  to  be  altered,  ibr  it  cannot  be  im- 
proved. Some  actuaries,  and  others  who  are  afflicted  with  a 
phobia  tofr  arithmetical  casnistries  and  the  apices  juris  of  the 
subject,  set  up  a  distinction  between  incomes  derived  from  fixed 
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capital,  such  as  the  Funds,  for  example,  and  from  circulating 
capital,  or  such  as  is  employed  in  production.  But  they  are,  for 
all  the  purposes  and  equities  of  taxation,  similar.  True  it  is^ 
that  part  of  the  income  derived  from  the  latter  consists  in  the 
capital  newly  produced;  but  what  of  that?  It  stiU  constitutes 
part  of  income ;  for  it  is  part  of  the  profit  arising  from  the  pro- 
ductive employment  of  capital, — the  original  amount  of  the 
capital  so  employed  being  left  untaxed  and  undiminished.  True 
it  is  that  the  process  is  easy  of  capitalizing  incomes,  and  taxing 
1,000/.  per  annum  from  the  Funds,  if  in  perpetuity,  as  25,000/., 
and  of  a  life-interest  in  them  of  1,000/.  per  annum  at  14,763/., 
and  a  professional  income  of  1,000/.  as  an  annuitant  also.  But 
where  is  the  justice  of  this  proceeding?  It  is  plain  that  the 
income  in  any  of  these  cases  survives  from  possessor  to  possessor 
just  as  much  where  he  has  a  temporary  individual  interest  as 
where  he  has  it  in  fee.  It  represents  so  much  of  the  annual 
wealth  of  the  country,  receiving  the  same  protection  from  the 
State,  and  surely  chargeable  with  the  same  obligations.  Why 
is  one  1,000/.  then  to  be  charged  less  than  another  1,000/.? 
These  varying  scales  are  based  on  different  prospective  values 
of  incomes.  But  nothing  prospective  should  enter  into  the  case. 
The  tax  is  levied  on  a  present  income  for  a  present  benefit.  Why, 
then,  is  not  one  possessor  for  the  time  being  to  pay  the  same 
tax  for  the  same  yearns  income  as  another?  To  read  their 
evidence  before  the  committee,  it  appears  to  be  morally  impos- 
sible for  any  actuary  to  confine  his  mind  to  present  interests, 
and  abstain  from  professional  calculations  of  future  contin- 
gencies. If  they  put  a  lower  tax  on  life  incomes  in  the 
Funds  than  on  incomes  in  perpetuity,  it  is  manifest  that  one 
part  of  the  permanent  income  of  the  fixed  capital  of  the  country 
is  to  pay  less  than  another :  so  that  there  wpuld,  as  between  the 
State  and  the  tax,  be  a  perpetual  inequality  upon  the  same 
income  frt)m  the  same  capital,  enjoying  the  same  security  I 
Again  we  ask  why  ?  The  sole  difference  is,  that  one  set  of  pos- 
sessors succeed  by  different  rights  to  others,  each  having  the 
same  enjoyment  during  their  possession.  It  is  really  refreshing 
to  turn  from  all  these  incomprehensible  absurdities  to  the  plain 
common-sense  views  expressed  by  men  hke  Mr,  Warburton  and 
Mr.  Babbage. 
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IX. — ^PLAN   OV   TAXATION. 

We  propose  to  abolisli  Customs  and  Excise  datics,  leaving 
all  other  sources  of  revenue  as  they  arc^  and  to  substitute  for 
those^  an  income-tax  on  all  incomes^  whether  arising  from  real 
or  personal  estate^  trades^  or  professions^  of  9  per  cent,  in  the 
first  instance^  to  be  diminished  as  the  increase  of  the  revenue 
may  permit. 

The  amount  now  raised  of  entire  revenue^  is  57,401^000/.^ 
Of  this,  2,500,000/.  at  least  is  surplus  over  expenditure,  and 
no  longer  required.  1,800,000/.  more,  at  least,  is  spent  in  col- 
lecting the  items  of  Excise  and  Customs,  than  would  be  ex- 
pended in  collecting  the  proposed  increase  of  the  income-tax. 
We  calculate  that  by  the  entire  remission  of  all  further  taxes  on 
articles  of  consumption,  at  least  10  per  cent.,  or  2,000,000/., 
would  at  once  be  ^Lpended  on  the  other  sources  of  revenue ; 
namely,  cm  assessed  taxes,  stamps,  postage,  &c.,  according  to 
the  experience  and  principles  akeady  detailed.  These  savings, 
deductions,  &c.,  amounting  to  6,300,000/.,  would  reduce  the 
revenue  required  to  51,099,000/.  in  round  figures,  assuming 
there  were  no  reduction  of  expenditure  or  increase  of  annual 
wealth,  and  area  of  taxation. 

Niae  per  cent,  on  aU  incomes  above  50/.  would,  together  with 
the  other  taxes,  and  a  moderate  tax  on  real  property  inherited, 
more  than  supply  this  amount. 

The  amount  now  assessed  under  schedules  A  and  C,  is 
116,153,000/.,  to  which  we  add  80,000,000/.  for  Ireland,  and 
74,000,000/.  for  property  under  the  present  minimum  of  150/., 
none  of  which  we  propose  to  exempt.  This  is  founded  on  the 
returns  of  income-tax  c£  1808.  This  gives  an  annual  produce 
of  232  millions. 

Ilie  amount  now  assessed  under  schedules  B,  D,  and  E,  is 
75,000,000/.  There  is  no  doubt  that  this  is  less  than  it  ought 
to  be  even  now,  and  under  the  decreased  expenditure  proposed 
on  other  items,  it  would  greatly  increase;  and  Mr.  Alison's 
estimate  of  100,000,000/.  is  too  low  for  all  such  incomes,  even 

*  Por  1861.  The  abstract  pnblisbed  in  the  newspapers  on  the  6th  of 
January,  is  always  defective  by  several  millions,  and  merely  of  use  as  a 
comparative  estimate. 
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exempting  those  (not  being  wages)  below  50/.,  which  would  yield 
no  very  large  amount :  say  therefore  110,000,000/.    This  would 
give,  therefore,  an  annual  taxable  income  of  405,000,000/. 
The  sources  of  revenue  would  therefore  be  these  : — 

Income-tax,  at  9  per  cent.  (1«.  9i</.  in  the  pound)  36,450»000 


Stamps,  as  in  1851  ^ 

Probate  duty  on  inheritances  (new) 

Land  and  assessed  taxes,  as  in  1851 

Post-office  1 

Crown  lands 

Small  branches  of  hereditary  income 
Surplus  fees,  &c. 


6,176,000 
1,080,600 
3,796,000 
8,039,800 

352,900 
25,800 

108,900 

£51,030,000 


It  is  easily  shown  that  this  proceeds  on  no  exaggerated  esti- 
mate of  incomes.  The  amount  ^e  propose  to  tax,  or  rather, 
that  we  have  assumed  to  be  now  taxable  on  our  scheme,  is 
405,000,000/.  Mr.  Alison  computes  that  wages,  which  We 
exempt  and  he  adds,  amount  to  227,000,000/.  more.  K  so,  the 
total  income,  according  to  the  data  that  he  and  we  have  taken, 
is  632,000,000/.  Now,  Pebrer  estimated  the  annual  produce 
at  514,823,000/.  in  1833.  And,  assuredly,  the  amount  must 
have  increased  by  much  more  than  the  difference  during  the  last 
twenty  years  of  unexampled  prosperity.  That  our  estimate  is  a 
low  one,  is  obvious.  We  would  make  no  alterations  in  other 
taxes.  They  are  all,  more  or  less,  direct;  and  the  assessed 
taxes  are  levied  chiefly  on  the  enjoyment  of  luxuries,  or  on  what 
Sismondi  particularly  recommends  as  a  legitimate  object  of 
taxation ;  namely,  vanities.  If  this  does  not,  according  to  sound 
financial  economy,  such  as  we  have  endeavoured  to  set  forth, 
much  affect  the  ultimate  incidence  of  the  burden,  at  any  rate  it 
very  innocently  ministers  to  a  popular  feeling;  and  this  is  by- 
no  means  unworthy  of  the  consideration  of  statesmen. 

As  there  were  only  16,000/.  collected  in  1851  for  the  new 
house-tax,  we  have  not  made  any  alteration  respecting  its  sub* 

*  The  newspaper  advertisement  duties  are  deducted  from  the  stamps, 
and  an  equivalent  is  added  to  the  post-office.  A  penny  postage  on  them 
would  amount  to  this  at  least,  and  relieve  intelligence  of  its  present  tax. 
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statation  for  the  window-tax^  in  the  above  estimate.  Nor  is  it 
necessary  to  extend  its  areaj  for  the  immense  increase  of  every 
kind  of  enterprise  we  contemplate,  would  raise  it  to  more  than 
ail  equivalent  for  the  remnant  of  window*tax  included  in  the 
above  revenue  of  1851,  amounting  to  945,000/.  There  is  no 
fairer  tax  than  a  house*tax ;  and  as  all  lodgers  and  all  consiuners 
are  charged  by  lodging-letters,  professional  men,  and  tradesmen, 
a  compensatory  per-centage  on  their  rents,  fees,  and  prices,  the 
incidence  of  it  is  rapidly  distributed  over  society. 

As  a  war-tax,  it  is  convenient.  Sir  Charles  Wood  teUs  us,  to 
have  its  increase  in  reserve  as  a  resotirce.  Perhaps  householders, 
having  an  especial  dread  of  cannonading,  would  be  the  most 
likely  persons  to  advance  fresh  taxes  for  protection  in  the  event 
of  such  an  emergency.  For  our  parts,  it  seems  quite  as  easy  to 
inorease  the  income-tax. 

We  propose  a  very  moderate  tax  on  inheritances  of  real  pro- 
perty. True  it  is,  that  here  again,  the  effect  of  such  a  tax 
would  be  shifted  to  others :  rent,  and  all  the  produce  of  landi 
would  be  eventually  increased  in  price, /iro  tanto. 

It  seems  that  no  account  is  ever  taken  of  the  amount  of 
landed  inheritances  which  pass  in  a  year.  It  is  doubtless 
considerable,  for  though  longevity  is  increased,  landed  property 
is  immense.  Mr.  Porter  calculated  it  at  2,882,112,4:25/.  in 
Great  Britain  alone,  in  1842 ;  and  the  annual  value  assessed  to 
the  income-tax  in  1843,  was  95,284,497/. 

It  is  not  easy  to  calculate  the  produce  of  such  a  tax.  The 
whole  amount  on  which  the  legacy-duty  was  paid  in  1861,  was 
49,402,000/. ;  of  which  it  is  assumed  by  Mr.  Sotheron,  that 
seven-sixteenths  was  for  land,  =  21,618,000/.  Now,  assuming 
that  as  much  as  this  passes  without  legacy-duty  by  succession,  a 
tax  of  5  per  cent,  will  give  1,080,000/.,  or  a  little  less  than  the 
present  amount  of  tax  on  legacies. 

There  is  a  reason  for  not  taxing  it  heavily.  It  would  be 
easily  evaded. 

.  Moreover,  much  land  is  converted  into  money  for  distri- 
bution to  legatees,  and  so  pays  the  duties.  Again,  in  purchas- 
ing an  estate,  there  is  a  heavy  stamp-duty,  the  interest  on 
which,  calculated  for  twenty  or  thirty  years,  wiU  often  equal  the 

d2 
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duties  paid  by  personal  property  at  the  close  of  the  possessor's 
life,  and  which  property  had  originally  been  invested  without 
the  payment  of  any  duty  at  all.  The  agriculturists  have  talked 
a  great  deal  of  the  burdens  on  land ;  and  as  in  the  proper  seifee 
of  the  term,  they  cannot  point  out  one,  while  they  really  are 
exempted  from  some  burdens  which  others  pay ;  and  this  has 
contributed  to  lead  to  a  discussion  detrimental  to  their  true 
interests,  and  to  keep  out  of  sight  the  how  and  the  why  certain 
taxes,  though  not  burdens  on  the  land  in  the  sense  of  being 
directly  levied  on  its  produce  or  instruments  of  production,  do, 
nevertheless,  aflfect  the  value  of  land.  Who,  for  instance,  would 
ever  think  of  calling  the  soap-duty  a  burden  on  the  land  ?  Yet, 
repeal  that  duty :  the  half  of  every  pound  of  soap  is  fat ;  and 
an  experienced  agriculturist  has  informed  us,  that  he  believes 
the  repeal  of  the  soap-duty  would  increase  the  value  of  a  fat  ox 
by  six  or  seven  shillings.  Who  would  call  the  paper-duty  a 
burden  on  the  land?  Yet,  let  the  act  of  the  paper-manu- 
facturer be  once  freed  from  the  trammels  of  the  Excise  regu- 
lations, and  who  can  tell  the  limits  within  which  straw  would 
become  the  staple  of  the  manufacture  ?  We  have  now  before  us 
a  beautiful  specimen  of  paper  manufactured  from  straw — but 
where  ?  Why,  where  it  is  subject  to  no  excise  interference — 
America.  We  are  here  bound  to  admit,  that  we  have  been  told 
the  Eastern  Counties  Railway  prints  its  tables  on  paper  made 
from  straw.  In  answer,  then,  to  the  notion  that  this  proves 
the  thing  profitable  now,  we  can  only  say  our  informant  was  a 
paper  manufacturer,  who  at  the  same  time  said,  he  could  not  do 
it.  It  is  the  same  with  the  hop-tax  and  the  malt-tax.  They  act 
on  agriculture  by  limiting  the  demand  for  agricultural  produce. 
In  that  their  burden  consists.  The  evil  of  the  malt-tax  is  this : 
an  inferior  quality  of  barley  cannot  be  properly  malted  in  the  same 
time  and  method  as  a  superior  quality.  But  to  prevent  fraud, 
the  exciseman  insists  on  certain  times  and  processes  suitable  for 
the  superior,  but  not  for  the  inferior,  compatibly  with  profit. 

X. GENERAL  PRINCIPLES. 

Taking  the  broad  view  of  the  matter,  why  should  such  a 
system  of  direct  taxes  be  more  impracticable  than  it  was  to  levy 
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a  10  per  cent,  property-tax  during  the  war,  or  in  the  United 
States,  where  the  Honourable  Mr.  Selden  told  the  committee 
that  the  whole  revenue,  worth  considering,  of  the  State  of  New 
York,  is  raised  by  taxes  on  real  and  personal  property. 

Why  are  we  to  remain  not  only  behind  other  nations,  but 
behind  our  own  example?  It  is  high  time  that  the  petty  scale 
on  which  reforms  of  great  social  and  economical  systems  have 
been  hitherto  attempted  be  renounced,  and  something  worthier 
of  us  begun. 

We  believe  that  not  a  single  recommendation  we  have  made 
is  more  than  a  legitimate  deduction  from,  and  carrying  out 
of,  the  great  truths  laid  down  by  Mr.  Porter,  whose  practical 
knowledge,  as  well  as  sound  theoretical  science,  has  earned  for 
him  a  first-rate  reputation,  and  universal  deference  to  his 
judgment. 

"  It  would,"  says  Mr.  Porter,  **  have  been  a  favourable  circum- 
stance for  commerce,  and  conseauently  for  the  progress  of  social 
improvement,  if  government  haa  never  imposed  any  duties  u^n 
foreign  productions,  except  with  the  single  object  of  obtaiiung 
revenue.  Duties  of  regulation,  whatever  may  have  been  the  motives 
for  their  adoption,  have  always,  in  their  ultimate  effects,  been  pro- 
ductive of  more  evil  than  good,  a  fact  which  has  been  kept  out  of 
view."  •  *  "In  levying  duties  of  regulation,  governments  legislate 
for  the  good,  for  the  benefit  of  the  producers  only  of  the  country, 
leaving  out  of  sight  the  interests  of  the  consumers — the  imiversal 
class — all  of  whom  are  placed  at  a  disadvantage  for  the  supposed 
profit  of  a  few  among  theur  number." — Progress  of  Nations, 

What  is  to  prevent  the  adoption  of  the  system  we  suggest?  • 
Is  it  deemed  impracticable  to  raise  so  large  a  per-centage  on 
income  ?     We  furnish  the  means  by  more  than  equal  savings ; 
and  it  is  no  harder  to  pay  and  collect  than  rent,  which  exceeds  it. 

We  have,  in  deference  to  the  old  and  one-sided  mode  in  which 
the  estimate  is  sure  to  be  weighed,  assumed  that  the  existing 
amount  of  income  to  be  taxed  would  remain  unaugmented.  But 
will  our  financiers  need  to  be  told  that  when  six  millions  are 
deducted  from  the  gross  amount  of  the  taxes, — that  when  six 
timics  six  millions  are  shifted  from  the  elements  of  production 
and  the  necessaries  of  life, — ^that  when  trade  and  commercial 
enterprise  are  thus  freed  from  the  fiscal  burdens  which  have 
hitherto  cramped  and  tethered  the  very  instruments  of  their 
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existence, — ^that  the  incomes  themselves,  which  are  the  material 
of  the  proposed  revenue,  will  expand  immensely,  and  the  per- 
centage requisite  for  the  revenue  and  expenditure  of  the  country 
be  proportionally  lessened  ?  Will  not  that  per-centage  yearly 
diminish  with  the  yearly  increase  of  the  prosperity  and  plenty 
which  form  the  basis  on  which  it  rests  ?  But  is  this  all  ?  Will 
the  expenditure  of  the  country  remain  unabated  ?  Inasmuch  as 
a  large  portion  of  it  is  appropriated  to  the  maintenance  of  our 
army  and  navy,  is  it  not  evident  that  that  which  lessens  the 
primary  cost  of  their  food  and  clothing  must  also  lessen  the  tax 
required  to  clothe  and  feed  them? 

Is  it  likely  that  under  a  system  of  trade  which  frees  the 
commerce  of  our  colonies,  and  opens  our  ports  to  the  inpouring 
of  the  gorgeous  products  of  our  Eastern  empire,  the  luxuries  of 
the  tropics,  the  necessaries  of  the  Canadas,  and  the  mineral 
wealth  and  boundless  productions  of  Australasia — ^is  it  likely 
that  resources  so  gigantic  by  nature,  when  untrammelled  by 
imposts  worthy  only  of  the  savages  we  have  superseded,  should 
longer  need  the  four  millions  of  military  protection  we  now 
extend  to  their  commercial  infancy,  "cribbed,  cabined,  and 
confined  '^  in  the  cradles  of  the  Custom  House  ?  Let  the  petti- 
ness of  human  folly  give  place  to  the  fulness  of  divine  bounty. 
Set  free  the  natural  agencies  and  elements  of  wealth,  with  which 
Providence  has  blessed  the  clime  and  soil  of  each  portion  of  our 
enormous  empire;  give  scope  to  the  commerce,  the  skill,  the 
.  courage,  the  indomitable  industry,  and  the  noble  energy  of  our 
people,  and  there  is  little  fear  that  they  wiU  hold  their  own 
through  the  length  and  breadth  of  our  dominions,  and  wherever 
our  flag  flies ! 

There  is  yet  another  reason,  to  which  we  cannot  too  often 

refer,  why  the  people  will  be  the  gainers  by  this  change,  and 

why  this  1^.  9^^.  in  the  pound  for  income-tax,  by  removing 

taxation  from  all  commodities,  will  save  taxes  to  a  much  greater 

amount.    It  is  because,  owing  to  the  enormous  frauds  perpetrated 

on  the  revenue  and  the  consumers  by  the  producers  and  sellers 

of  those  commodities,  besides  plunder  at  the  Custom  House,^ 

^  "  Facilities  exist  for  committing  frauds  on  the  revenue  and  the  mer- 
chants, so  as  almost  to  defy  detection." — ^Evidence  of  Sir  Thomas  Fre- 
mantle  before  Committee  on  Customs,  1851.     Ques.  5060. 
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a  very  laige  amoimt  of  the  tax  now  paid  by  the  conaumers  for 

eyeiy  ounce  and  nail  they  purchase^  never  goes  to  the  revenue  at 

all.  The  residt  of  this  is^  that  whereas  U.9i«f.  is  all  that  is  required 

to  make  up  the  net  amount  now  got  by  the  state  fix>m  Excise  and 

Customs^  the  taxpayer  really  pays  at  least  29.  6d.,  and  often  '6s. 

We  maintain^  with  little  fear  of  contradiction^  that  our  scheme 

puts  the  difference  into  his  pockety  and  would,  ere  long,  prove  a 

direct  and  average  saving  to  him  of  from  35  to  50  per  cent. 

Let  us  illustrate  this  by  a  single  article — soap,  which  it  is  a 

disgrace  to  past  governments  to  have  taxed  at  all. 

"  That  frauds,*'  says  Mr.  Porter, ''  to  a  great  extent,  are  committed 
by  the  surreptitious  production  of  soap,  may  be  believed  from  the 
&ct,  that  there  are  fifty  persons  in  England  who  each  take  out  an 
annual  license,  the  charge  for  which  is  41,  and  who  do  not  pay  duty 
to  the  Excise  on  a  greater  quantity  than  one  ton  in  the  course  of  the 
year,  leaving  room  for  suroicion  that  the  license  is  used  as  a  cover 
for  fraudulent  purposes.  There  are  besides  a  great  number  of  per- 
sons who  make  soap  secretly,  without  taking  out  a  license,  and  who 
conseqaently  pay  no  duty  whatever." 

Again  he  remarks : — 

"  The  Excise  regulations  so  entirely  prevent  improvement  in  the 
processes,  that  the  quality  of  soap  made  in  foreign  countries,  where 
no  such  regulations  are  imposeo,  is  invariably  superior  to  that  of 
English  soap." 

This  is  a  most  important  fact  in  favour  of  a  total  abolition  of 
these  vile  indirect  taxes.  They  not  only  cripple  the  extension  of 
our  home  productions  and  trade,  but  they  deteriorate  the  quality 
of  the  produce,  and  check  improvements. 

Tea  is  another  example  of  the  same  effect  frt>m  our  vicious 
system  of  taxes,  and  a  very  remarkable  one;  and  though  a 
Customs  duty,  it  affects  the  consumer  in  the  same  way,  and  to  a 
far  greater  amount.  If  there  be  one  thing  which  it  is  more  than 
another  the  duty  of  a  government,  careful  of  the  morals  and 
health  of  the  people,  to  cherish  and  further,  it  certainly  is 
sobriety :  and  to  put  tea  within  the  reach  of  all  classes  of  the 
poor,  is,  perhaps,  one  of  the  best  modes  of  effecting  this  object. 
To  put  it  as  far  as  possible  out  of  their  reach,  our  vicious  fiscal 
policy  imposes  a  tax  of  800  per  cent,  on  the  tea  consumed  by 
the  poor,  while  it  taxes  that  used  by  the  rich  at  about  200  per 
cent.     The  enormous  extent  to  which  such  a  system  of  taxation 
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cripples  onr  home  trade^  and  dwarfs  our  foreign  commerce^  is, 
in  our  judgment,  a  mere  trifle  compared  with  the  disastrous 
injuries  it  perpetrates  on  the  morals  and  health  of  the  people : 
so  let  a  single  instance  suffice.  Mr.  Gardner,  a  witness  of  ex- 
perience and  undoubted  veracity,  examined  before  the  Import 
Duty  Committee  in  1847,  said : — 

"  A  piece  of  shirting,  the  cost  of  which  in  Manchester  is  from 
about  9s.  6d,  to  lis.,  a<7cording  to  the  quality,  will  purchase  twelve 
poimds  of  the  average  quality  of  tea.  The  Chinese  levy  a  duty  upon 
that  piece  of  shirting  of  7id. ;  and  we  levy  upon  the  tea  which  we 
receive  in  exchange  for  it,  11.  6s.  3d.^*  #  #  #  «  Qut  trade  with  them 
is  limited  onlv  by  our  returns.  As  to  the  capabilities  and  dispo- 
sition of  the  Chinese,  I  believe  if  they  had  the  means  of  paying  for 
them,  they  would  take  nearly  all  the  goods  that  we  could  manu&cture 
in  Lancashire." 

On  the  adulteration  of  teas,  consequent  on  the  enormous 
duty,  the  evidence  is  overwhelming.  Sloe-leaves  are  exten- 
sively used.  Spent  tea-leaves  are  bought,  dried,  dyed,  and  re- 
sold, all  over  the  kingdom.  Green  tea  is  habitually  manu- 
factured from  black,  or  fix)m  other  leaves,  with  Prussian  blue, 
magnesia,  and  other  drugs ;  some  of  them  containing  virulent 
poisons.  It  is  no  exaggeration  to  assert  that  more  than  double 
the  quantity  of  tea  imported  is  sold  in  this  country  every  year, 
and  that  not  one  quarter  of  that  which  the  poorer  classes  buy  is 
pure  tea  at  all.  Nevertheless  the  same  enormous  duty  is  paid 
alike  by  the  consumer  on  everything  that  is  sold  under  the 
name  of  tea. 

It  would  be  a  curious  calculation  what  is  the  real  amount 
taken  from  the  people^s  pockets  to  raise  the  thirty-two  millions 
which  alone  finds  its  way  into  the  exchequer.  There  are  no 
means,  of  course,  of  estimating  it;  but  it  would  by  no  means 
surprise  us  to  find  that  it  was  half  as  much  again;  for  it  is  not 
only  in  the  adulteration  of  the  article  sold,  and  the  reduplication 
of  it,  the  whole  of  which  is  charged  plus  the  tax  to  the  con- 
sumer, that  the  extortion  consists.  That  is  only  part  of  the 
cheat.  The  other  is,  that  if  28.  are  charged  per  pound  for  tax, 
at  least  twenty  per  cent,  more  is  laid  on  to  the  price,  especially 
on  the  fractional  quantities  sold  to  the  great  bulk  of  the 
people 
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There  is  no  core  for  all  these  villanies  but  the  total  abolition 
of  the  system  which  harbonts  them.  In  respect  to  the  adul« 
teration  of  the  goods^  produced  by  taxes  on  them^  Mr.  Porter 
says : — ''  It  is  known  that  no  surveillance  will  suffice  to  prevent 
illegal  mixture  where  it  is  to  the  interest  of  the  manufiMsturer  to 
make  them/' 

Is  not  the  healthy  then^  of  the  community  concerned  equally 
with  its  purse  in  the  reform  we  suggest  ? 

The  taxes  we  propose  to  leave  are  open  to  none  of  these 
objections.  They  are  all  direct  taxes^  paid  either  on  incomes  or 
superfluities  and  conveniences  which  each  payer  chooses  to  have^ 
and  for  tbat  which  cannot  be  thereby  raised  in  price.  Here  is  a 
list  of  tbe  chief  taxes  we  propose  to  continue  to  levy : — 

1.  Income-tax. 

2.  Assessed  taxes;  including  every  luxury  and  vanity^  firom 
hair-powder  to  carriages. 

3.  Stamps;  including  an  increase  on  licenses  for  sale  of 
spirits  and  game  certificates,  which  ought  not  to  be  classed  with 
the  Excise;  they  are  trivial. 

4.  Post-office.^ 

5.  Crown  lands^  small  branches  of  hereditary  revenue,  and 
surplus  fees. 

The  taxes  we  repeal  are,  every  tax  on  every  commodity  essen- 
tial to  society,  fix)m  hops  to  coffee,  from  tin  to  tea,  from  soap  to 
paper,  from  wood  to  wine. 

In  addition  to  these  fiscal  advantages,  we  offer  to  rid  trade  of 
the  inquisitorial  machinery  and  espionage  of  the  Excise, — ^a 
grievance  almost  equal  to  the  demoralization  which  the  tempta- 
tion to  smuggliug  and  illicit  evasions  of  taxes  occasions. 

There  is  yet  another  advantage  in  this  scheme,  namely,  that 
it  affords  the  easiest  possible  mode  of  adjusting  the  revenue  to 
the  expenditure  year  by  year,  without  the  ordinary  parade  and 
detail  of  fresh  budgets.  As  the  wealth,  and  therefore,  income, 
i,  e.  the  area  of  taxation,  increases,  so  will  the  per-centage  of 

*  This  -will  be  enormously  increased  by  increase  of  trade ;  but  we  have 
taken  no  credit  for  it  in  our  lavish  estimate  of  tbe  income-tax  required. 
Idem  as  to  licenses  for  sde  of  spirits,  which  we  believe  will  not  be  con- 
siderable. 
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tax  decrease.  The  increase  of  population  will  be  a  certain  cause 
of  these  annual  decreases  of  taxation^  from  9  to  8^  to  7,  and  6 
per  cent.  We  have  every  ground  to  hope  that  7  per  cent,  will 
amply  suffice  ere  long. 

The  increase  of  our  export  trade^  averaging  seventy  millions  a 
year  (declared  value),  has  during  the  last  two  years  of  un- 
paralleled prosperity  and  fertility,  been  a  paltry  8  per  cent, 
(population  having  accounted  for  nearly  3  per  cent.),  about 
which  some  people  have  been  making  as  much  cackling,  as  if 
it  were  not  a  disgrace  to  us  to  have  profited  so  little  by 
natural  opportunities  so  bountiful  and  imprecedented.^ 

If  our  scheme  is  adopted,  trade,  and  every  source  of  wealth, 
and  what  is  of  infinitely  greater  value,  every  moral  element 
in  the  welfare  of  the  people,  will  be  doubled  in  five  years.  It 
is  a  plan  well  worthy  of  a  great  country,  and  alone  commen- 
surate with  the  aroused  interest,  awakened  intelligence,  and 
excited  expectation  of  the  people.  It  may  be  that  this,  and 
perchance  another  Cabinet,  may  wreck  itself  on  the  shoals  of 
that  peddUng,  pitiful  system  of  small  changes,  which  has  ren- 
dered our  finance  a  curse,  and  our  budgets  absurdities.  But 
this  practice  of  short-comings, — this  lingering  love  for  obsolete 
dogmas  and  costly  customs,  must  sooner  or  later  give  place  to 
the  behests  of  a  wiser  age,  and  the  requirements  of  a  growing 
commerce. 

We  ask  for  a  system  of  national  revenue  that  shall  cease  to 
vex  trade,  cripple  industry,  and  fetter  the  instruments  of  wealth, 
— a  system  which  shall  take  no  more  taxes  from  the  people 
than  the  revenue  requires,  and  whilst  it  secures  the  legitimate 
expenditure  of  the  State,  neither  cramps  the  energy  nor  injures 
the  health  of  the  people. 

The  country  is  sick  of  petty  changes ;  and  of  professions  of 
great  principles  followed  by  little  doings.  If  our  ministry  is  to 
be  a  government,  it  must  renounce  the  tactics  of  its  predeces- 
sors, and  adapt  our  fiscal  policy  to  the  permanent  interests  of 
the  empire. 

*  Such  as  unrivalled  harvestB,  partial  free  trade,  the  Exhibition,  new 
railways,  &c.  &c. 
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P.S. — Since  the  above  was  in  type^  a  long  lecture  has  been 

given  by  Mr.  Parr  (for  whom  we  have  a  high  respect),  at  the 

Statistical  Society^  to  show  the  grounds  on  which  an  equal  rate 

of  income-tax  on  all  incomes  is  unjust :  and  he  elaborates  his 

proofe  that  the  same  amount  of  annual  income,  say  1,000/.,  has 

a  widely-different  saleable  value,  according  to  its  nature  and 

investment  j  in  other  words,  that  the  capitalised  values  would 

differ  greatly.    No  one  doubts  it.     But  mark  hb  conclusion : — 

''  Jf/^  he  says, ''  you  admit  that  one  is  more  than  three  times  as 

valuable  for  sale  as  the  other,  you  cannot  contend  for  a  moment 

that  it  is  equal  to  the  other  in  levying  a  tax  on  their  owners/^ 

Bat  we  do  contend  that  it  is  perfectly  equal ;  inasmuch  as  it  is 

only  on  the  annual  income  that  the  annual  tax  falls ;  as  thus : — 

A.  has  a  life  income  of  1,000/.  in  the  Long  Annuities,  saleable  at 

6,000/.,  and  enjoys  it  five  years.     B.  has  a  permanent  property 

in  the  Consols,  value  33,000/.,  producing  also  1,000/.  per  annum, 

which  he  enjoys  fifty  years.    Put  10  per  cent,  tax  per  annum  on 

each.     During  his  possession,  A.  will  receive  5,000/.,  and  pay 

500/. ;  B.  win  receive  50,000/.,  and  pay  5,000/, ; — ^where  is  the 

inequality  or  the  injustice  ?     Oh,  but  suppose  they  want  to  sell 

their  respective  interests  ?    Suppose  they  do. .  Neither  pays  any 

more  tax  after  the  sale ;  so  far,  there  is  no  inequality.    Neither 

are  the  amounts  received  from  the  sales  a  bit  more  affected  by  the 

tax;  for  it  is  a  yearly  deduction  levied  on  the  yearly  possession^ 

and  exactly  proportioned  in  each  case  to  its  continuance.     And 

the  buyers  so  buy  it.     The  price  is  proportioned  to  the  duration 

of  the  property,  and  so  is  the  tax. 

Mr.  Neison  puts  the  same  mistake  as  Mr.  Parr^s  in  a  still 
more  palpable  shape : — 

"  Mr.  Neison  said  he  would  take  two  classes  of  persons,  both  of 
whom  required  a  capital  of  lO^OOOZ.,  that  would  bo  carried  on  for  a 
series  of  years,  and  would  be  perpetuated  by  them  and  their  suc- 
cessors. The  one  said,  *  I  shaU  employ  my  capital  in  investments 
which  shall  determine  in  ten  years,  and  which  shall  produce  a  return 
of  1,000/.  a  year.'  The  other  invests  his  capital  in  a  perpetual 
investment,  at  thirty  years'  purchase,  which  shall  return  him  an 
income  of  300Z.  a  year.  Now,  the  duty  of  the  first  is  to  make  his 
property  yield  him  1,000Z.  a  year,  to  have  his  10,000Z.  intact,  or  as 
nearly  intact  as  may  be,  at  the  end  of  the  ten  years,  readv  to  embark 
in  some  new  investment.     The  duty  of  the  other  is  simply  to  collect 
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his  rents  as  these  fall  due.  Assuming,  then,  that  the  tax  is  assessed 
at  the  rate  of  3  per  cent.,  the  tax  upon  the  first  will  be  30Z.  a  year, 
while  the  tax  upon  the  other  is  only  91,  a  year.  It  consequently 
follows  that  while  it  is  the  duty  of  both  to  preserve  their  capital  of 
10,000J.  intact,  the  one  is  liable  to  a  perpetual  tax  of  30Z.  a  year,  the 
other  to  a  perpetual  tax  of  9Z.  a  year.  Now,  he  would  like  to  see 
how,  by  any  classification,  or  by  levying  a  tax  in  any  other  manner 
than  upon  their  capital,  they  could  get  rid  of  this  inequality.  He 
did  not  see  how  by  any  other  manner  they  could  prevent  the  one 
class  paying  30Z.  a  year,  and  the  other  paying  9Z." 

We  trust  it  never  will  be  prevented.  It  is  precisely  what  is 
required  by  the  strictest  justice ;  and  what  is  here  termed  an 
inequality,  is  the  just  proportion  between  the  incomes  actually 
enjoyed.  It  seems  to  have  escaped  Mr.  Neison^s  shrewd  mind, 
that  the  capital  placed  in  "  a  perpetual  investment,"  bringing 
800/.  to  the  possessor  named,  who  pays  9/.  tax,  is  reaUy  bring- 
ing 700/.  a  year  to  somebody  else  not  named,  who  uses  it  for 
him,  and  who  is  paying  21/.  for  it.  A  perpetual  investment  is 
not  a  dormant  capital,  but  a  circulating  one.  And  whether  or 
not,  he  who  receives  most  income,  is  taxed  most;  he  who 
receives  less  income,  is  taxed  less  in  the  same  proportion.  And 
this,  we  repeat,  in  the  words  of  Colonel  Thompson,  is  the  fair 
thing.  And  so  the  country  thinks.  We  do  not  for  a  moment 
believe  that  the  actuaries  have  the  slightest  eye  to  their  own 
interest,  in  proposing  schemes  which  would  require  yearly  re- 
adjustment effected  by  intricate  calculations — a  charge  to  which 
their  proneness  for  arithmetical  mystifications,  and  making 
finance  a  mere  '^science  of  statistics,"  has  unjustly  exposed 
them.  It  is  their  metier;  and  they  love  it  indiscreetly.  But 
we  may,  without  any  imputation  on  them,  say  with  the 
father  of  the  sick  girl  in  the  French  play,  to  the  neighbour 
who  recommended  a  new  necklace  as  a  cure :  Monsieur,  vous 
ites  bijoutier  ! 
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[^Seeond  artiele."] 

nnOTAL  loss  may  be  of  two  kinds — ^absolute  and  constructive* 
-^  In  the  firsts  the  insured  interest  is  actually  destroyed;  in 
the  second^  the  insured  has  a  right,  under  certain  conditions,  to 
consider  it  so.  In  order  to  render  a  loss  of  the  latter  kind  total, 
the  insured  must  abandon  in  a  reasonable  time  after  the  intelli- 
gence received;  where  the  loss  is  complete,  abandonment  is 
unnecessary.  The  whole  doctrine  of  abandonment  turns  upon 
the  principle  of  making  insurance  a  contract  of  indemnity,  and 
nothing  more;  as  has  been  said,  it  is  only  in  cases  of  construc- 
tive loss  that  abandonment  is  necessary.  What  has  ceased  to 
be,  cannot  be  abandoned.  The  underwriter  engages  that  the 
object  of  the  insurance  shall  arrive  in  safety  at  the  port  of  its 
destination.  If  during  the  progress  of  the  voyage  it  be  annihi- 
lated, or  placed,  in  consequence  of  the  perils  insured  against,  in 
such  a  situation  that  it  is  wholly  beyond  the  power  of  the 
parties  interested  to  procure  its  arrival ;  if,  supposing  it  a  ship, 
it  be  reduced  to  a  mere  assemblage  of  planks ;  or,  supposing  it 
hides,  it  becomes  a  fermenting  mass  of  putre£BUrt;ion;  in  such 
case  the  very  letter  of  his  contract  obliges  the  underwriter  to 
indemnify  the  insured  by  the  payment  of  the  entire  value  of  the 
property.  Supposing,  however,  an  intermediate  case,  supposing 
a  forcible  detention  so  long  as  to  frustrate  the  purposes  of  the 
voyage,  supposing  the  goods  so  damaged  as  not  to  be  worth 
conveyance  to  the  port  of  delivery,  the  vessel  unnavigable,  and 
its  reparation  impossible;  or  in  the  possession  of  an  enemy, 
from  which  it  is  released  by  an  event  not  at  the  time  when  he 
abandons  within  the  knowledge  of  the  insured.  In  all  these 
xBases  he  is  entitled  to  treat  the  loss  as  a  total  one ;  in  other  words, 
to  abandon;  and  demand  the  fiiU  amount  of  his  insurance. 
The  law  of  abandonment  is  admirably  expounded  by  Lord 
Abinger,  in  the  case  of  Roux  v.  Salvador,  from  which  the 
following,  and  much  of  the  preceding,  is  extracted. 
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The  history  of  our  own  law  furnishes  few,  if  any,  illustrations 
of  the  subject  of  abandonment  before  the  time  of  Lord  Mans- 
field. That  great  judge  was  obliged  to  resort  to  the  aid  of 
foreign  codes,  and  to  the  opinions  of  foreign  jurists,  for  the  rules 
and  principles  which  he  laid  down  in  the  leading  cases  of  Goss 
T.  Withers,  and  Hamilton  v.  Mendez.  But  even  those  principles 
are,  comparatively  speaking,  of  modem  date.  The  most  ancient 
codes  of  the  law  maritime,  when  it  was  considered  as  part  of  the 
law  of  nations,  contain  no  chapter  upon  insurances,  neither  do 
the  earliest  municipal  codes,  nor  the  earliest  treatises  upon 
insurances,  make  any  mention  of  abandonment.  When  a  policy 
of  insurance  was  considered  in  the  nature  of  a  wager,  without 
reference  to  any  actual  interest  possessed  by  the  insured,  it  was 
needless  to  treat  of  abandonment.  The  code  of  Florence, 
which  bears  date  1523,  contains  no  allusion  to  that  topic.  The 
decisions  of  the  Bota  of  Genoa,  at  the  time  when  that  state  was 
most  eminent  for  its  naval  power  and  commercial  enterprise, 
have  been  preserved  by  Straccha.  Amongst  them  are  found 
many  cases  of  iosurance  upon  sea  risks;  not  one  of  them  turns 
upon  any  question  of  abandonment,  or  contains  any  allusion  to 
that  subject.  The  same  author  has  written  a  very  elaborate 
treatise  upon  insurances,  but  is  equally  silent  on  the  subject  of 
abandonment.  He  has  also  preserved  in  that  treatise  the  form 
of  a  policy,  bearing  date  at  Ancona,  October  20,  1567,  which  he 
says  was  at  that  time  in  general  use  amongst  the  states  of  Italy. 
From  the  terms  of  that  policy,  it  is  difficult  to  infer  any  right 
or  duty  of  abandonment.  It  contains  this  clause :  "  £t  si  delle 
mercantie  assecurate  intervenisse  o  fosse  intervenuto  alcun 
disastro  li  assecuratorii  debbono  dare  et  pagare  queUi  danari 
assecurati  al  detto  assecurato  fra  mesi  due  dal  di  che  in  Ancona 
ne  fosse  vera  nuova.  Et  si  pretendessero  per  ragione  alcuna  dire 
in  contrario,  non  possono  esser  uditi  da  corte,  giudice,  o  magis- 
trato  alcuno,  si  prima  non  averanno  pagati  effectualmente  danari 
contanti.^^  So  that,  not  only  two  months  after  the  credible 
news  of  any  disaster,  was  the  underwriter  bound  to  pay  a  total 
loss;  but  if  he  meant  to  contest  the  claim,  he  was  within  that 
time  to  purchase  the  right  of  litigation  by  first  paying  the  sum 
insured.    It  was,  however,  to  be  restored  to  him  in  the  event  of 
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his  saooess.  There  is  also  a  clause  in  the  policy^  by  which^  if 
there  was  no  acconnt  of  the  ship  for  twelve  months^  the  under- 
writer was  bound  to  pay  at  the  end  of  that  time^  subject  to 
restitution  if  the  ship  should  afterwards  arrive^  a  provision 
wholly  inconsistent  with  any  notion  of  abandonment.  The 
same  law  probably  prevailed  at  that  period  throughout  the 
states  of  Italy.  But  when  insurances  came  to  be  considered  as 
contracts  of  indemnity^  and  not  as  mere  wages^  it  became 
necessary  to  make  some  rules  for  the  conduct  of  the  parties 
where  the  loss  was  partial^  as  well  as  to  secure  to  the  insured^ 
when  it  was  totals  tiie  full  measure  of  his  indemnity^  and  no 
m<n*e.  The  obligation  of  abandonment  was  the  necessary  con- 
sequence of  confining  the  object  of  the  contract  to  a  strict 
indenmity.  Accordingly  we  find  in  the  chapter  of  insurances^ 
in  the  Civil  Statutes  of  Gtenoa^  in  1610^  the  disaster  upon  which 
the  underwriter  is  bound  to  pay^  is  limited  and  defined  to  be  the 
incapacity  of  the  ship  to  proceed  within  a  month  after  she  has 
been  disabled^  or  the  detention  of  her  by  force^  and  the  com- 
pulsory dereliction  of  her  voyage^  whereby  she  is  forced  to  land 
tiie  goods  insured. 

In  those  cases  the  insured  may  either  abandon  the  goods^  and 
demand  the  full  insurance^  or  make  up  the  amount  of  the  loss^ 
and  demand  it  from  the  underwriters^  who^  if  it  amount  to  50  per 
cent.^  shall  have  tiieir  option  either  to  pay  that  sum  and  leave 
the  goods  to  the  insured^  or  to  pay  the  whole  and  take  the 
goods.  By  the  same  law  wager-policies  are  prohibited,  and 
declared  void* 

Here,  it  is  obvious,  that  the  object  of  the  law  was  to  limit  the 
claini  of  the  insured  to  a  strict  indemnity.  The  same  principle 
will  be  found  in  the  various  codes  of  the  other  maritime  states 
of  Europe  in  which  abandonment  is  mentioned;  though  it  must 
be  admitted,  that  the  rules  they  have  respectively  adopted,  are 
very  difierent.  In  some,  abandonment  is  ma*ely  permissive,  and 
limited  to  very  few  cases.  In  others,  as  in  the  codes  of  Rotter- 
dam and  Amstezdam,  abandonment  was  imperative  even  in  the 
case  of  an  absolute  total  loss.  Such  seems  to  have  been  the 
law  of  France  as  established  by  the  ordinances  of  Louis  XIY . 
in  1681.    From  the  words  of  that  code,  indeed,  it  might  be 
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thouglit  that  they  were  only  intended  to  prohibit  it  in  all  but 
the  specified  cases^  and  not  to  enforce  it  as  .a  preliminary  con- 
dition for  recovering  an  absolute  total  loss :  '^  Ne  ponrra  le 
delaissement  Stre  fait  qu'en  cas  de  prise,  nau&age,  bris,  echoue- 
ment,  arret  de  prince,  ou  perte  entiere  des  effets  assures,  et 
tons  autres  dommages  ne  seront  repute  qu^araries/^  Emerigon, 
in  his  treatise  '^Des  Assurances/^  c.  17,  s.  1,  remarks,  that 
'^  abandonment  presents  to  the  mind  the  idea  of  a  thing  exist- 
ing in  whole,  or  in  part,  or  at  least  the  idea  of  a  doubtfid 
existence;  for  it  appears  absurd  to  renounce  to  the  insurers  a 
thing  of  which  the  absolute  loss  is  already  established.  Neyer- 
theless,^^  he  says,  ^'  according  to  our  maritime  laws,  one  may 
abandon  to  the  underwriters  a  thing  entirely  lost ;  and  however 
singular  it  may  appear,  the  law  requires  the  form  of  an  aban- 
donment in  the  process  of  an  action  de  delaissement,  though  it 
be  stated  that  the  goods  have  absolutely  ceased  to  exist.^^  This 
apparent  inconsistency  in  the  law  of  France  is  now  removed  by 
the  Code  Napoleon.  Under  the  title,  "  Du  Delaissement,''  in 
the  Code  de  Commerce^  there  are  seven  cases  enumerated  in 
which  abandonment  is  permitted ;  amongst  which,  the- "  perte 
entiere  des  effets  assurfe ''  is  not  to  be  found.  There  is,  indeed, 
a  power  given  to  abandon  in  case  the  loss  or  damage  of  the 
goods  insured  amounts  to  three-fourths ;  but  the  necessity  of 
making  an  abandonment  in  case  of  the  entire  loss,  seems  to 
be  guarded  against,  especially  by  article  872,  which  provides, 
'^  that  the  abandonment  shall  extend  to  nothing  but  those 
effects  which  are  the  object  of  the  insurance  and  of  the  risk,'' 

But  whatever  lights  might  have  been  heretofore  derived  fipom 
foreign  codes  and  jurists,  the  practice  of  insurance  in  England 
has  been  so  extensive,  and  the  questions  arising  upon  every 
branch  of  it  have  been  so  thoroughly  considered  and  settled, 
that  we  need  not  now  look  beyond  the  authorities  of  the  English 
law^  to  illustrate  the  principle  on  which  the  doctrine  of  abandon- 
ment rests,  and  the  consequences  which  result  firom  it.  It  is, 
indeed,  satisfactory  to  know,  that  however  the  laws  of  foreign 
states  upon  this  subject  may  vary  from  each  other,  or  from  our 
own,  they  are  all  directed  to  the  common  object  of  making  the 
contract  of  insurance  a  contract  of  indemnity,  and  nothing 


On  Marine  Insurances,  49 

more.    Upon  that  principle  is  founded  the  whole  doctrine  of 
abandonment  in  our  law.    The  underwriter  engages  that  the 
object  of  the  assurance  shall  arrive  in  safety  at  its  destined 
termination.     If^  in  the  progress  of  the  voyage^  it  becomes 
totally  destroyed  or  annihilated^  or  if  it  be  placed^  by  reason  of 
the  perils  agaLnst  which  he  insures^  in  such  a  position  that  it  is 
wholly  out  of  the  power  of  the  insurer  or  of  the  underwriter  to 
procure  its  arrival^  he  is  bound  by  the  very  letter  of  his  contract 
to  pay  the  sum  insured.  But  there  are  intermediate  cases;  there 
may  be  a  capture^  which^  though  primd  facie  a  total  loss^  may 
be  followed  by  a  recapture,  which  would  revest  the  property  in 
the  assured.    There  may  be  a  forcible  detention,  which  may 
speedily  terminate^  or  may  last  so  long  as  to  end  in  the  impos- 
sibility of  bringing  the  ship  or  the  goods  to  their  destination. 
There  may  be  some  other  peril  which  renders  the  ship  unnavi- 
gable,  without  any  reasonable  hope  of  repair,  or  by  which  the 
goods  are  partly  lost,  or  so  damaged  that  they  are  not  worth 
the  expense  of  bringing  them,  or  what  remains  of  them,  to  their 
destination.    In  all  these,  or  any  similar  cases,  if  a  prudent 
man  not  insured  would  decline  any  further  expense  in  prose- 
cuting an  adventure,  the  termination  of  which  will  probably 
never  be  successfully  accomplished,  a  party  insured  may,  for  his 
own  benefit,  as  well  as  that  of  the  underwriter,  treat  the  case  as 
one  of  total  loss,  and  demand  the  full  sum  insured.     But  if  he 
elects  to  do  this,  as  the  thing  insured,  or  a  portion  of  it,  still 
exists,  and  is  vested  in  him,  the  very  principle  of  the  indemnity 
requires  that  he  should  make  a  cession  of  all  his  right  to  the 
recovery  of  it,  and  that,  too,  within  a  reasonable  time  after  he 
receives  the  intelligence  of  the  accident,  that  the  underwriter 
may  be  entitled  to  all  the  benefit  of  what  may  still  be  of  any 
value,  and  that  he  may,  if  he  pleases,  take  measures  at  his  own 
cost  for  realizing  or  increasing  that  value.     In  all  these  cases 
not  only  the  thing  assured,  or  part  of  it,  is  supposed  to  exist  in 
specie ;  but  there  is  a  possibility,  however  remote,  of  its  arriving 
at  its  destination,  or  at  least,  of  its  value  being  in  some  way 
affected  by  the  measures  that  may  be  adopted  for  the  recovery 
or  preservation  of  it.     If  the  assured  prefers  the  chance  of  any 
advantage  that  may  result  to  him  beyond  the  value  insured,  he 
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is  at  liberty  to  do  bo;  but  then  he  must  also  abide  the  risk  of 
the  arrival  of  the  thing  insured  in  such  a  state  as  to  entitle  him 
to  no  more  than  a  partial  loss.  If,  in  the  events  the  loss  should 
become  absolute,  the  underwriter  is  not  the  less  Uable  upon  his 
contract,  because  the  insured  has  used  his  own  exertions  to  pre- 
serve the  thing  assured,  or  has  postponed  his  claim  till  that 
'  event  of  a  total  loss  has  become  certain,  which  was  uncertain 
before. 

We  now  come  to  the  word  Baratry  ^  this  includes  every 
species  of  fraud  in  the  relation  of  the  master  to  his  owners,  by 
which  the  subject-matter  of  the  insurance  can  be  endangered. 
This  word,  the  origin  of  which  has  been  much  discussed,  is 
clearly  derived  trom  the  Latin  ^^  varius^^^  or,  if  we  go  further, 
from  the  Greek  jSoXcoc^  and  was  first  employed  in  its  present 
sense  by  the  merchants  of  Barcelona.  Its  primary  signification 
in  modem  times  was  that  of  changing  one  thing  for  another  in 
lieu  of  money  \  hence  our  word  barter.  Much  surprise  has  been 
expressed  by  English  judges  at  this  clause  in  the  policy,  but  it 
appears  as  ancient,  if  not  as  universal,  as  any  stipulation  it 
contains.  '^  En  France  et  en  Portugal  la  baraterie  passe  pour 
cas  fortuit,  Passureur  y  est  venu,  et  en  est  responsable.'^*  The 
principle  may  be  traced  to  the  Roman  law,  according  to  which 
the  master  of  a  vessel  was  not,  in  certain  cases,  responsible  to  its 
freighter  for  the  conduct  of  the  slave  {^nstitor)  to  whom  the 
management  of  the  vessel  had  been  intrusted;  for  instance^ 
when  excessive  and  unusual  confidence  had  been  reposed  in 
him.  It  therefore  became  necessary  for  the  merchant  to  take 
precautions  against  the  misconduct  or  infidelity  of  the  agent 
whom  he  was  compelled  to  trust.  In  Italy  and  Spain  the  insurers 
were  not  ipso  jure  responsible  for  the  baratry  of  the  captain,  and, 
therefore,  says  the  writer  of  the  valuable  treatise  above  dted, 

'  Emerigon,  12,  3 ;  Code  de  Commerce,  353. 

2  BoXiai  rtXwyccc,  Aleestifl,  679 ;  Persius,  4, 11, — "  Fallit  pede  regula 
varo."  Stellionatus  (Dig.  47,  20)  is  derived  from  Stellio,  ana  employed 
bjr  the  same  metaphor  to  denote  fraud  in  tlie  Eoman  law, — "  Stellionatus 
crimen  objici  posse  his  qui  dolo  quid  quserunt,"  &c.  Sancho's  island  of 
Baratona  will  occur  to  every  one ;  and  it  is  in  the  same  sense  that  the 
word  is  used  in  the  case  of  Montesicor's  "  Pociencia  y  Baratur." 

'  Guidon  de  la  Mer,  ch.  v.  art.  6,  9 ;  Ordonnance,  1,  8,  tit.  "  Des 
Aasur."  art.  28. 
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"  Le  plus  assure  pour  ^viter  ce  proc^  sera  d'inserer  en  la  police 
avee  les  autres  risques  de  la  mer^ '  Baraterie  de  Patron.^''  Any 
act^  however  apparently  insignificant^  which  discovers  a  fraudu« 
lent  design  on  the  part  of  the  master  of  the  ship  or  the 
mariners^  by  which  the  freighter  or  owner  may  be  injured^  will 
be  baratry ;  for  however  there  must  be  and  has^  to  that  fraud 
the  owner  must  not  be  consenting^  so  if  it  is  encouraged  by 
gross  n^ligence  on  his  part,  the  underwriters  will  be  discharged. 
Baratry  can  only  be  committed  against  the  owner;  therefore 
where  the  paster  of  the  ship  is  owner  or  mortgagor,  baratry  can- 
not occur,  as  no  man  can  complain  of  an  act  to  which  he  is 
himself  a  party.  An  owner  may  render  himself  liable  by  fraudu- 
lent conduct  to  the  proprietor  of  the  goods,  but  not  as  for 
baratry  ;^  the  acts  of  the  captain  in  his  character  as  consignee 
must  be  distinguished  from  those  which  he  performs  in  his  ofGlce 
of  captain,  and  it  is  in  the  latter  relation  alone  that  he  can  com- 
mit baratry;  as  Emerigon  judiciously  observes,  "  Malgr^  la  dite 
clause,  les  assureurs  ne  sont  pas  tenus  des  fautes  que  le  capitaine 
commet  en  sa  qualite  de  facteur/' — E.  12,  s.  8.  But  where  a 
ship  is  let  as  a  house,  and  is  under  the  direction  of  the  freighter^ 
the  freighter  will  be  considered  the  owner,  and  the  assent  of 
th&  general  owner  to  the  baratry  of  the  captain  will  not  in 
that  case  discharge  the  underwriters ;  on  the  other  hand,  where 
the  entire  ship  is  let  for  a  voyage,  the  acts  of  the  charterer  are 
the  acts  of  the  general  owner,  and  the  latter  cannot  recover 
against  the  insurer  for  baratry  in  which  the  former  has  partici- 
pated. Baratry  may  be  committed  at  land  as  well  as  by  sea, 
and  by  other  persons  as  well  as  the  master  and  mariners.  To 
evade  duties  in  a  foreign  port,  smuggling  without  the  know- 
ledge of  the  owners,  fraudulent  delay,  collusion  with  the  enemy, 
disobedience  to  instructions  when  the  act  done  is  injurious  to 
the  owners,  sailing  to  the  port  of  a^  enemy,  resistance  to  search 
when  lawfully  demanded,  gross  malversation  by  the  captain  in 
his  o£S^ce,  misconduct  of  the  crew,  cruising  without  authority 
from  the  owners, — all  these  are  acts  for  the  evil  tsonsequences  of 
which  to  the  ship  and  goods  the  insurer  may  recover  in  the 
name  of  baratry. 

^  So  EoecoB,  4,  4 ;  Emerigon,  12,  3 ;  Code  de  Commerce,  351. 
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The  underwriter  acting  witldn  the  pale  of  these  principles^ 
which  have  been  already  cited,  is  at  liberty  to  undertake  any  risk 
that  he  thinks  proper.  He  may  limit  or  modify  as  he  pleases 
the  responsibility  he  chooses  to  incur,  and  the  risk  may  comprise 
the  home  or  outward  voyage,  or  it  may  be  for  any  part  of  such 
voyage,  from  one  port  to  another  during  its  course,  or  for  a 
stipulated  time  during  its  continuance.  The  beginning  and 
end  of  the  adventure  are  determined  by  the  policy  alone. 
No  risk  can  begin  until  the  interest  of  the  assured  is  vested. 
Before  the  commencement  of  the  risk  the  ship  must  b^  safe,  that 
is,  in  a  state  of  physical  safety,  against  the  perils  insured 
against.  The  vessel  must  be  in  such  a  condition  as  to  enable  her 
to  be  in  proper  security  till  she  is  prepared  and  equipped  for  the 
voyage.  There  must  be  a  time  before  the  voyage  commences 
when  the  ship  is  seaworthy,  and  if  this  condition  is  complied 
with,  the  policy  will  be  valid  although  at  the  time  of  the  com- 
mencement^of  the  risk  the  ship  was  not  seaworthy.  She  must 
have  been  in  good  safety  at  some  time,  either  coinciding  with 
the  commencement  of  the  risk,  or  between  the  commencement 
of  the  risk  and  the  happening  of  the  damage,  which  the  under- 
writer is  called  upon  to  make  good.  K  she  arrive  at  a  foreign 
port  a  mere  wreck,  the  policy  on  the  homeward  voyage  never 
attaches.  It  was  held  in  a  case  before  Lord  Hardwicke,  and  the 
decision  has  been  acted  upon  by  Mr.  Chancellor  Kent,  that 
where  the  terms  "  at  and  from^'  are  used,  the  risk  commences 
immediately  on  the  arrival  of  the  vessel  at  the  port.  But  it  has 
been  held  in  the  English  Court  of  Common  Pleas,  that  the  risk 
commences  after  the  vessel  has  been  moored  in  port  twenty-four 
hours.  Lord  EUenborough  thought  it  sufficient,  whether  the 
loss  happened  within  the  twenty-four  hours  or  not,  but  the 
vessel  should  have  been  once  in  safety  at  the  port. 

Policies  on  goods,  where  the  words  "  at  and  from'*  are  used, 
attach  upon  the  goods  put  on  board  the  vessel.  In  France, 
they  attach  when  the  goods  are  put  in  boats,  unless  the  goods 
ascend  or  descend  a  river  to  the  ship.  The  risk  ceases  when  the 
cargo  leaves  the  ship,  unless  from  some  temporary  cause  the 
goods  are  landed;  in  that  case  they  still  remain  under  the 
protection  of  the  policy ;  if  the  words  "  safely  landed"  are,  as  is 
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usual^  contained  in  the  policy^  tlie  risk  is  prolonged  until  that 
event  happens.  Where^  in  the  usual  course  of  trade^  the  goods 
are  removed  to  the  shore  in  public  lighters^  they  will  be  protected 
by  the  policy  during  their  passage  j  but  if  the  owner  take  them 
under  his  own  care^  and  employ  his  own  lighters^  the  under- 
writer will  be  discharged.  The  policy  attaches  on  goods  taken 
in  exchange^  or  substituted,  in  the  course  of  a  landing  voyage^ 
as  often  as  the  goods  may  be  changed.  Where  a  policy  is 
made  ^^  at  and  from/'  doubts  have  sometimes  arisen  as  to  the 
place  comprehended  by  the  word  "  at.''  It  was  held  in  the 
Court  of  Common  Pleas,  in  the  construction  of  a  policy,  when 
the  words  which  were  used  were  "  at  and  from"  Jamaica  to 
London,  that  a  ship  moving  from  one  port  to  another  in  the 
same  island  was  protected.  The  words  '^  port,  or  ports  of  dis- 
charge and  loading  in  India  and  the  East-India  islands,"  have 
been  held  to  comprise  the  Mauritius,  though  geographers  de- 
signate it  as  '^  an  African  island."  An  insurance  on  goods  "  at 
and  from  Singapore,  Thalucca,  and  Batavia,  to  a  port  of  dis- 
charge in  Europe,  with  leave  to  touch,  stay,  and  trade  at  any 
ports  or  places  whatsoever  and  wheresoever  in  the  East  Indies," 
has  been  held  to  attach  to  goods  loaded  at  Sanabaya,  400  miles 
to  the  eastward  of  Batavia — Sanabaya  not  being  in  the  track  of 
any  of  the  places  mentioned  in  the  policy,  and  the  vessel  having 
returned  to  Batavia  from  Sanabaya  to  complete  her  cargo,  Mr. 
Justice  Story  observes,  "  that  the  construction  of  the  word  '  at' 
must  depend,  in  some  measure,  upon  the  state  of  things,  and  the 
situation  of  the  parties  at  the  time  of  underwriting  the  policy." 
It  was  also  observed  by  Lord  Ellenborough,  in  a  question  as  to 
whether  a  policy  had  been  abandoned,  from  the  length  of  time 
which  had  elapsed  between  the  signature  of  the  policy  and  the 
sailing,  'Hhat  whether  or  not  there  was  an  abandonment  of  the 
original  adventure  was  to  be  dedded  from  a  fair  review  of  all 
existing'  circumstances  at  the  time  when  the  voyage  might  be 
8upxK)sed  to  commence."  And  in  another  case,  where  the  words 
"  at  and  from  Pemambuco"  were  used,  and  the  question  was, 
whether  the  policy  had  attached.  Chief  Justice  Gibbs  took  the 
tact  of  the  vessel  having  come  to  Pemambuco,  and  having 
endeavoured  to  procure  a  cargo,  into  his  consideration. 
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Where  the  words  "  at  and  firom  Grenoa^  firom  the  loading  to 
equip  for  the  voyage^'  were  naed  in  the  poliejr,  it  was  decided 
that  the  policy  did  not  protect  goods  that  had  been  put  on 
board  at  Leghorn*  It  has  been  held  that  '^  at  and  from^^  a 
pbioe  attaches  firom  the  time  of  the  ship's  readiness  to  begin  to 
receiye  her  cai^o.  Where  the  word ''  fi!om''  alone  is  used^  the  risk 
begins  when  the  vessel  weighs  anchor^  completely  prepared  for 
the  voyage.  The  risk  in  fireight  begins,  in  the  absence  of  any 
contrary  stipulation,  firom  the  time  when  an  insurable  interest 
in  it  accrues  to  the  insurer.  Where,  however,  the  risk  begins 
after  such  interest  has  vested,  the  same  principles  apply,  by 
which  the  commencement  of  a  risk  in  the  case  of  a  ship  or 
goods  are  determined  in  an  open  policy,  the  recovery  is  limited 
to  the  actual  amount  of  fireight  which  would  have  been  earned ; 
and  proof  that  fireight  would  have  been  earned  is  necessary  in  a 
valued  policy;  if  an  inchoate  right  to  fireight  has  existed,  the 
insured  is  entitled  to  recover,  though  part  only  of  the  caigo  has 
been  put  on  board. 

Risk,  in  some  shape  or  other,  is  the  essence  of  insurance.^ 
The  contract  is,  what  the  civilians  term  aleatory;  where  there 
is  no  risk,  therefore,  where  the  die  is  not  flung,  where  the  hazard 
is  not  incurred,  the  contract  does  not  exist,  and  the  money  that 
has  been  advanced  as  a  consideration  for  an  indemnity  against 
dangers  which  could  never  have  taken  place,  must  be  restored ; 
in  other  words,  where  there  is  no  risk,  there  must  be  a  return 
of  premium.*  There  can,  of  course,  be  no  risk  where  there  is 
no  insurable  interest;  but  where  the  ship  and  fireight  were 
insured,  the  voyage  had  been  performed,  and  the  ship  had 
arrived  in  safety,  it  was  held  too  late  for  the  assured  to  rip  up 
the  matter,  and  say  they  had  no  insurable  interest,  on  the 
ground  that  their  title  to  the  ship  was  defective.  The  same 
principle  which  entitles  the  insured  to  a  return  of  the  whole 
premium  where  no  risk  has  been  incurred,  entitles  him  to  a 
return  of  part  of  the  premium  where  only  part  of  the  insured 
property  has  been  in  jeopardy.    On  the  other  hand  the  law  is 

'  Code  de  Commerce,  349. 

'  "Hujus  commercii  bonum  et  damnnm  dependet  a  mera  sorte  et 
futura."— Eocous,  6. 
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dear,  if  the  risk  be  oommenced,  there  can  be  no  return  of 
premium.  On  this  principle  it  is  held  in  England,  though  a  dif- 
ferent rule  prevails  in  France,  that  where  a  ship  is  insured  for 
twelve  months,  and  the  risk  does  not- extend  beyond  two, 
the  assured  is  not  entitled  to  any  return  of  premium.'  Where, 
however,  a  ship  was  insured  from  London  to  Halifax,  warranted 
to  depart  with  convoy  from  Portsmouth,  and  being  too  late  for 
convoy  at  Portsmoutii,  did  not  sail  at  all  for  that  port.  Lord 
Mansfield  held,  that  the  contract  was  divisible,  and  that  so  much 
of  the  premium  as  had  been  given'  for  the  indemnity  from 
Portsmouth  to  Hali&x,  had  been  paid  without  consideration, 
and  ought  to  be  returned.^  In  a  subsequent  case  the  same 
great  judge  observed,  that  where  there  there  was  a  contingency 
in  the  voyage,  the  risk  might  be  divided ;  and  that  the  reason 
why  there  were  not  two  policies  in  such  a  case,  is,  that  the  risk 
'^  af  is  capable  of  an  exact  computation.  He  therefore  held, 
'^  these  questions  were  those  of  distinct  risks  insured  by  the 
same  policy.^'  Whether  the  policy  is  to  bear  this  interpretation 
must  depend  upon  the  intention  of  the  parties,  the  nature  of 
the  contract,  and  its  consequences.  In  two  other  cases  the  risk 
was  held  indivisible.'  Besides  the  causes  which  have  been 
stated,  as  entitling  the  assured  to  demand  a  return  of  premium, 
it  sometimes  happens  that  he  may  obtain  it  on  the  ground  of 
positive  compact, — policies  often  contain  a  stipulation  for  a 
return  of  premium  on  certain  events.  Vke  principle  of  indem- 
nity appears  to  be  lost  sight  of  in  some  measure  by  such  an 
agreement,  but  it  is  enforced  by  the  English  law.  It  was  held, 
in  a  case  where  goods  were  insured  at  a  premium  of  eight 
guineas  per  cent.,  to  return  four  if  the  ship  sailed  with  convoy 
and  arrived,*  and  where  the  ship  did  sail  with  convoy,  and 
arrive,  but  was  captured  at  her  port  of  destination  before  the 

'  Qnemadinodain,  sio  non  exiBtentis  neo  valet  emptio,  et  stiutilatio  non 
snbsiitit  rerum  qusd  non  ezistant,  neque  le^atom  valet  quoa  in  renun 
natarlk  non  reperitur,  its  qaoque  asseveratio  si  in  navi  non  habeantor  mercea 
nnllius momenti est" — ^Marqaantua,  2, 13,  23. 

"  Si  non  adest  ruiwum,  asseveratio  non  valet." — ^Eoccus,  55. 

"  Le  contrat  s'^vanouit  si  avant  le  commencement  dn  risque  le  voyage 
est  rompu  mdme  par  le  fait  de  rassnr^.— Emerigon,  1»  3. 

'  Ban.  1237 ;  Stevenson  v.  Snow. 

»  Douglas,  761. 
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property  insured  was  unloaded^  that  the  insured  was  entitled  to 
recover  four  guineas  of  the  premium,  and  a  total  loss.  Where 
the  voyage  has  been  performed,  and  the  insurance  is  illegal,  the 
premium  cannot  be  recovered  :  "  In  pari  delicto  potior  est  con- 
ditio possidentis/^  But  where  the  voyage  is  performed,  there 
is  a  "  locus  poenitentiae,'^  the  contract  may  be  rescinded,  and  a 
return  of  premium  insisted  upon. 

In  considering  the  question  of  deviation,  it  must  be  assumed 
that  the  voyage  insured  has  begun,  and  that  the  ship  has  left 
her  track  in  the  voyage.  There  cannot  be  a  deviation  from 
what  never  existed;  and  therefore,  if  the  vessel  being  insured 
for  one  voyage  sail  upon  another,  the  policy  will  not  apply. 
Deviations  &om  the  usual  voyage  arise  from  after-thoughts, 
from  interest,  from  policy;  in  all  such  cases,  the  terminus  a  quo 
and  the  terminus  ad  quern  must  have  been  the  same;  where, 
however,  there  is  a  preponderating,  but  not  inmiutable  inten- 
tion to  pursue  the  insured  voyage,  it  wiU  be  considered  a  voyage 
to  the  place  originally  intended,  even  though,  had  a  certain 
state  of  things  occurred,  there  would  have  been  a  deviation. 
There  may  be  a  sufficient  commencement  of  the  voyage  under  a 
fluctuating  purpose. — Pardessus  D.  C.  iii.  455.  ^'Ce  n^est  pas 
unprojet  non  execute,  mais  le  fait  qu^il  faut  considerer.'^  Where, 
says  Mr.  Justice  Bayley,  "  the  insurance  is  on  a  voyage  to  a 
given  place,  and  the  captain,  when  he  sails,  does  not  intend  to 
go  to  that  place  at  all,  he  never  sails  on  the  voyage  insured. 
But  where  the  ultimate  termini  of  the  intended  voyage  are  the 
same  as  those  described  in  the  policy,  although  an  immediate 
voyage  be  contemplated,  the  voyage  is  to  be  considered  the 
same  until  the  vessel  arrives  at  the  dividhig  point  between  the 
two  voyages.  The  departure  from  the  course  of  the  voyage  insured 
then  becomes  a  deviation ;  but  before  the  arrival  at  the  dividing 
point,  there  is  no  more  than  an  intention  to  deviate.^^  The 
voyage  is  designated  by  its  limits  (ab  extremis  destinatis  ad 
determinandum  ejusdem  initium,  ut  finem  qualificatur) . — Casa- 
rejes,  67,  31.  In  the  Ordonnance  of  Louis  XIV.,  as  well  as  in 
the  Code,  350,  351,  364,  the  ^'  route  ^^  is  distinguished  from  the 
"  voyage  ;^^ — "  Independenter  se  habet  assecuratio  a  viaggio 
navis.'^ — 67,  31,  Car.   Where  the  policy  is  made  with  reference 


On  Marine  Insurances.  57 

to  tiine^  the  extreme  periods  of  the  time  constitate  the  boun- 
daries of  the  voyage.^ 

The  necessity  of  a  strict  adherence  to  the  voyage  insured  is  a 
prominent  feature  in  the  maritime  codes  of  all  nations  where 
this  subject  has  found  a  place.  In  the  absence  of  any  express 
provision  on  the  subject^  the  captain  is  bound  to  pursue  his 
course  redd  navigatione  without  any  delay  that  necessity  or  the 
fear  of  danger  does  not  enforce.  Any  permission  to  violate  this 
rule  must  be  employed  with  the  most  rigorous  accuracy,  any 
voluntary  delay  or  change  of  voyage  not  permitted,  amounts  to 
a  deviation;  the  contract  is  not  superseded,  but  at  an  end;  and 
the  return  of  the  vessel  to  her  course  will  not  renew  the  obliga- 
tion of  the  underwriters.  The  true  objection  to  a  deviation  is 
not  an  increase  of  risk ;  if  that  were  so,  taking  an  extra  cask  of 
gunpowder  might  produce,  and  an  additional  premium  might 
atone  for  it.  It  is  that  the  party  contracting  has  changed  the 
contract,  and  substituted  another  voyage  for  that  originally 
purposed.  The  insurer  undertakes  to  be  responsible  pro  illo 
itinere  convento  et  non  pro  alio, — ^for  that  and  no  other  voyage; 
if  the  vessel  change  her  course,  or  turn  aside  from  her  proper 
track,  he  is  no  longer  liable ;  as  was  decided  Hot.  Gen.  Assur.  40, 
Q.  and  Dec.  63.  The  proposition,  however,  is  thus  to  be  limited, 
unless  the  ship  shall  have  turned  aside  from  some  just  and 
necessary  cause;  for  instance,  for  the  sake  of  repairs,  or  to 
avoid  a  tempest,  or  falling  into  an  enemy's  hands;  since  in  all 
these  cases  the  voyage  is  altered,  and  the  underwriter  is  never- 
theless responsible :  in  any  of  these  cases,  however,  the  vessel 
must  accomplish  her  voyage  with  all  possible  despatch.  The 
underwriters  are  also  bound  to  indemnify  the  insured  against 
the  consequence  of  a  fair  exercise  of  discretion  on  the  part  of 
the  master.  Where  goods  are  described  as  actually  on  board 
some  particular  vessel,  if  the  risk  be  changed  by  unnecessarily 
transferring  them  to  another,  it  is  a  deviation ;  but  if  this  be- 
come necessary,  ex  putd  cavsd,  from  the  condition  of  the  vessel 
on  which  the  goods  are  originally  placed,  not  only  may  the 
master  justify  such  transhipment  of  the  goods,  but  it  is  his  duty 
to  procure  another  vessel  for  that  purpose.  A  vessel  insured  to 
^  Emerigon,  13 1  Eoccub,  52. 
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diflPerent  ports,  may  omit  some  of  them;  but  if  it  visit  any,  it 
must  do  so  in  the  order  described  in  the  policy.  It  the  dis- 
cretion of  the  captain  as  to  the  choice  of  his  course  is  shackled 
by  positive  orders  not  conmmnicated  to  the  underwriter,  the 
latter  will  be  discharged.  Liberty  to  touch  at  any  ports  for  all 
purposes,  will  be  restrained  to  mean  those  connected  with  the 
voyage,  unless  the  other  provisions  of  the  policy,  or  the  very 
nature  of  the  voyage,  justify  a  wider  interpretation  of  the  clause. 
Unnecessary  delay  to  land  goods  when  the  policy  is  on  goods 
until  landei  (unnecessary  delay  in  saiMng  after  the  risk  has 
begun),  are  deviations.  If  the  master  of  a  vessel  obey,  without 
opposition  or  remonstrance,  the  order  of  a  captain  of  a  man-of- 
war  to  examiue  a  strange  sail,  this  will  be  a  deviation;  if  the 
risk  be  varied,  whether  it  is  greater  or  not,  it  will  constitute  a 
deviation.  Leave  to  chase,  capture,  or  man  prizes  will  not  give 
the  right  to  convoy  them,  nor  will  a  letter  of  marque  justify  .the 
chase  of  an  enemy  as  a  mere  act  of  aggression.  Liberty  to 
cruise  during  a  continued  period  does  not  justify  cruising  at 
intervals  of  time ;  and  permission  to  see  prizes  into  port  is  not 
the  same  thing  as  to  remain  in  port  during  the  time  that  they 
are  repaired.  Delay  for  the  purpose  of  assisting  other  vessels  in 
distress  is  not  a  deviation. 

Adjustment  is  the  settlement  of  the  sum  which,  after  all 
proper  deductions  are  made,  the  assured  under  the  policy  is 
entitled  to  receive,  and  which  the  underwriter  is  liable  to  pay. 
An  adjustment  is  not  conclusive  evidence  against  the  under- 
writer, though  it  is  primd  facie  evidence  of  his  liability.  It  may 
be  either  absolute  or  conditional;  until  actual  payment  of  the 
money,  the  underwriter  may  avail  himself  of  any  defence  which 
the  law  or  facts  may  enable  him  to  set  up. 
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Abt.  in.— lord  ST.  LEONARDS :  HIS  PROFESSIONAL 
AND  PARLIAMENTARY  CAREER. 

TiR.  SAMUEL  JOHNSON,  at  the  commenoement  of  one  of 
^  his  inoBt  deUgHtfal  biographical  sketches,  remarked,  that 
Dr.  Sprat  had  given  the  character,  not  the  life,  of  Ciowley;  and, 
without  adnutting  that  an  accurate  delineation  of  mental  quali- 
ties is  less  difficult  or  less  instructiye  than  a  bare  recital  of  his- 
torical details,  we  can  scarcely  venture  to  anticipate  success 
while  we  endeavour,  within  the  compass  of  the  comparatively  few 
following  pages,  to  bring  before  the  mmd  of  the  reader  the  more 
salient  points  in  the  professional  character  and  public  conduct 
of  the  eminent  individual  who  was  recently  Lord  Chancellor  of 
England ;  in  the  triumph  of  whose  great  abilities  and  unwearied 
industry,  as  it  reflects  the  highest  credit  on  himself,  we  find 
another  testimony  to  the  value  of  the  free  inatitutionB  of  our 
country,  through  which  the  well-directed  and  self-sustained 
enei^es  of  superior  intellect  may  steadily  advance  to  distin- 
guished social  position  and  rich  reward.  Nor  can  a  glance, 
however  rapid,  at  the  path  which  he  has  through  life  pursued 
£eu1  to  afford  to  the  younger  members  of  the  profession  a  lesson 
of  practical  wisdom — at  once,  counsel  and  encouragement.  To 
the  student  of  English  law  the  gradual  progress  of  the  subject 
of  this  notice  from  obscurity  to  distinction  is  peculiarly  interest- 
ing and  useful,  inasmuch  as  he,  without  making  any  pretensions 
to  the  oratorical  powers  which  may  have  graced  some  of  his  more 
brilliant  competitors  and  without  enjoying  those  advantages  of 
high  birth  or  influential  political  connections  which,  if  they  do 
not  create,  at  least  facilitate  success,  by  keeping  his  eye  fixed 
upon  one  object  towards  which  he  perseveringly  advanced,  has, 
at  last,  attained  the  summit  of  his  ambition.  That  object  was, 
that  he  should  become  a  thoroughly  scientific  lawyer :  for  good 
or  for  evil,  that  seems  to  have  been  the  earliest  and  most 
enduring  aim  of  his  existence.  The  simple  &ct  of  his  having, 
amidst  so  many  difficulties,  entered  upon  so  arduous  an  enter- 
prize,   shows  that  the  impulse  within  him  must  have  been 


60  Lord  St.  Leonards  ; 

indeed  strong ;  nay,  he  probably  was,  even  in  early  life,  con- 
scious of  the  perfect  adaptation  of  his  mental  frame  to  the  con- 
tinuous struggle  in  which  he  was  about  to  engage.  Once,  how- 
ever, thrown,  it  matters  not  whether  by  chance  or  choice,  or, 
which  is  more  probable,  by  a  combination  of  the  two  originating 
in  strictly  prudential  motives — ^the  safest  of  all  human  guides — 
into  the  field  of  his  exertions,  he  knew  well  that  mdlum  numen 
abest,  si  sitprudentia :  he,  therefore,  buckled  on  his  armour  and 
rested  not  from  the  conflict  until  the  victory  had  been  by  his 
own  arm  won. 

Edward  Burtenshaw  Sugden,  the  second  son  of  Mr.  Richard 
Sugden,  who  successftilly  carried  on  business  in  Duke-strfeet, 
St.  Jameses,  and  moved  in  a  respectable  though  comparatively 
humble  sphere  of  life,*  was  bom  in  London  about  the  year  1770. 
He  was  educated  at  a  private  school ;  and,  endowed  as  he  was 
with  great  perspicacity  of  mind,  habits  of  industry,  fixedness  of 
attention  and  indomitable  perseverance,  there  can  be  no  doubt 
that  he  turned  his  opportunities  of  improvement,  scanty  though 
these  were,  to  advantage,  while,  at  the  same  time,  he  escaped 
the  expense  and  some  noxious  influences  inseparable  from  the 
more  public  and  fashionable  educational  establishments; 
although  he  probably  might,  under  more  ffivourable  circum- 
stances, have  gladly  availed  himself  of  a  wider  field  of  emu- 
lation, in  which  he  could  not,  with  his  habits  and  tastes,  have 
failed  to  take  high  academic  rank.  Having  decided  upon  pur- 
suing the  study  of  law — ^the  system  of  real  property  being  of 
all  others  the  subject  to  which  such  a  mind  could  be  successfdlly 
applied — and  it  being  necessary  that  he  should,  in  the  first 
instance,  at  least,  limit  his  views  to  one  branch  of  it,  he  had 
the  wisdom  or  the  good  fortune  to  select  that  department  for 

'  Lord  Tenterden  was  another  eminent  example  of  triumph  over  an 
adverse  condition  in  early  life,  although,  it  has  been  said,  he  was  through- 
out his  career  absurdly  sensitive  on  the  point.  Not  so  Lord  St.  Leonards, 
who  has  always  taken  a  more  just  and  manly  view  of  the  matter  and  has 
gloried  in  his  triumph  over  external  circumstances,  amidst  even  the  coarse 
ribaldry  of  an  election  rabble.  While  addressing  the  electors  at  Cam- 
bridge, in  his  unsuccessful  contest  against  Mr.  Spring  Rice,  he  met  with  an 
unmannerly  interruption ;  but  the  Irank  and  sharp  retort  of  Mr.  Sugden 
fell  with  fatal  effect  upon  his  assailant  and  was  received  with  loud  applause 
by  the  right-hearted  Englishmen  around  him. 
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the  speedy  and  effectual  mastering  of  which,  in  its  most  recon- 
dite principles,  as  well  as  its  merely  formal  details,  subsequent 
events  proved  that  his  naturally  vigorous  fisMnilties  and  pains- 
taking  habits  of  mind  were,  in  a  remarkable  manner,  adapted. 
Accordingly,  Mr.  Sugden,  in  the  year  1795,  entered  the  office 
of  Mr.  Groom,  who  was  at  that  time  in  practice  as  a  con- 
veyancer, and  of  whom  little  is  now  known,  except  in  so  far  as 
his  name  has  been  thus  associated  with  a  pupil  who  was 
destined  ere  long  to  reflect  the  highest  credit  on  his  first  pro- 
fessional instructor.  Standing  now,  as  it  were,  on  the  threshold 
of  the  temple  of  justice,  he,  however  vague  may  have  hitherto 
been  his  views,  or  desultory  his  habits,  forthwith  sedulously 
applied  himself  to  examine  its  most  secret  recesses.  He  was 
not,  as  too  many  are,,  satisfied  with  exhausting  a  few  hours  of 
each  successive  day  in  transcribing  sheet  after  sheet  from  pre- 
cedent books,  under  the  foolish  impression  that,  useful  though 
the  task  might  be  as  means  to  an  end,  as  fiimishing  him  with 
the  instruments  which  he  was  afterwards  to  employ,  he  was 
thereby  acquiring  substantial  legal  knowledge,  or  qualifying 
himself  for  the  enlightened  discharge  of  a  high  and  liberal 
caUing :  his  acute,  inquiring  mind,  penetrated  through  the 
forms  to  the  essence  of  the  transactions  of  actual  daily  life;  and 
that  he  could  not  possibly  have  been,  at  any  period,  an  unin- 
telligent careless  student,  every  page  which  he  has  written 
abundantly  proves.  Although  the  hours  of  a  conveyancer  in 
foil  practice  are  so  incessantly  occupied  with  the  nice  and 
extremely  delicate  task  of  drawing  and  settling  deeds  of  various 
descriptions  that  he  can  seldom  find  either  leisure  or  pecuniary 
inducement  to  appear  in  court  as  a  barrister  in  the  conduct  of  a 
cause,  stiU  it  has  always  been  necessary,  that  his  name  should 
be  entered  on  the  books  of  one  or  other  of  the  inns  of  court. 
Mr.  Sugden,  therefore,  having  been  entered  with  the  society  of 
Lincoln's  Inn,  kept  the  usual  terms,  and  was,  in  the  year  1807, 
duly  called  to  the  Bar.  His  reputation  for  sound,  scientific 
legal  attainments,  the  result  of  energetic,  unremitted  labour 
during  the  period  of  his  practice  below  the  Bar,  had  preceded 
him :  and  those  who  could  weU  appreciate  his  uncommon  apt- 
ness for  the  faithful  and  able  discharge  of  the  functions  which 
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he  was  about  to  undertake^  predicted^  before  his  name  was 
generally  known^  the  certain  success  and  great  distinction  which 
awaited  him. 

His  first  professional  brochure^  must  have  been  published 
about  the  beginning  of  the  present  century  and  ultimately 
reached  a  third  edition.  His  thoughts  were  thrown  into  the 
form  of  ''  Letters,"  a  channel  of  communication  which  he  has 
occasionally  through  life  preferred  to  that  of  the  treatise  or  the 
essay,  probably  because  on  topics  which  might  be  discussed 
within  a  narrow  compass  and  which  were  of  an  essentially 
practical  character  he  could  thus  offer  his  suggestions  without 
affectation  or  apparent  presumption:  the  very  names,  indeed, 
of  the  parties  to  whom  some  of  these  communications  are 
addressed,  were  such  as  to  attract  attention  and  secure,  at  least, 
an  impartial  and  respectful  reception  of  any  views  which  might 
thus  reach  the  profession  or  the  public.  The  object  which  the 
author  contemplated  in  the  execution  of  this  little  work  was 
simply  to  point  out  the  precautions  to  which  a  man  of  property 
must  attend  in  selling,  buying,  mortgaging,  leasing,  settling 
and  devising  estates;  and  those  only  who  are  familiar  with 
the  difficulties  to  be  encountered  and  the  intricacies  to  be 
unravelled  in  the  actual  development  of  any  one  of  these  pro- 
cesses are  qualified  fully  to  appreciate  the  perspicacity  of  mind 
and  clear  perception  of  the  application  of  theory  to  practice 
which  are  almost  unconsciously  displayed  by  the  author.  There 
is  no  vain  parade  of  learning  :  the  reader  is  not  left  bewildered 
in  a  forest  of  notes  or  references  to  authorities  and  cases  con- 
cerning the  respective  merits  of  which  few  could  decide,  inas- 
much as  they  are  scattered  over  bulky  volumes  inaccessible  to 
the  very  class  of  persons  whose  instruction  he  had  specially  in 
view.  He  intentionally  avoids  subtle  discussion  on  abstruse 
points  of  law;  and  appears  to  have  been  more  anxious  to  con- 
duct one  into  the  straight  path  which  might  be  safely  followed 
than  to  point  out  the  by-ways  in  which  one  might,  though 
suspected  and  exposed  to  danger,  lurk ;  to  inculcate,  in  short, 
the  practical  rules  which  were  to  be  observed,  not  to  drop 

*  "  Series  of  Letters  to  a  Man  of  Property,  on  the  selling,  purchasing, 
mortgaging,  leasing,  and  devising  ef  Estates." 
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hints  as  to  the  modes  in  which  these  might  be  slyly  evaded  or 
imscrapulously  infringed.  The  style  is  direct  and  ludd :  tech- 
nical phraseology  is  thrown  aside;  so  that  an  attentive  reader  is 
not  less  delighted  than  astonished  to  find  that  doctrines  of  law 
are  neither  more  nor  less  than  the  dictates  of  common  sense. 
These  "  Letters/^  composed  as  they  were  currente  calamo,  display 
an  extraordinary  grasp  of  mind  as  well  as  facility  of  statement. 
The  great  work/  however,  illustrative  of  the  branch  of  juris- 
prudence which  had  been  thus  cursorily  touched,  though  by  the 
hand  of  a  master,  appeared  in  the  year  1805 ;  and  Mr.  Sugden 
at  once  attained  to  the  reputation  of  being  one  of  the  most 
accomplished  and  skilful  conveyancers  in  the  profession.  It 
would  be  superfluous  labour,  nay,  trifling  with  the  intelligence 
of  our  readers,  if  we  were  to  dwell  in  detail  upon  the  merits  of 
a  work  which  comprises,  beyond,  perhaps,  any  other  book  on 
English  law,  a  wonderful  amount  of  accurate  and  useful  equity 
principles,  which  are  constantly  affecting  the  transactions  of 
life  and  which,  in  consequence  of  the  momentous  results  to 
individuals  and  families  dependent  upon  their  practical  appli* 
cation,  are  incessantly  the  subjects  of  animated  and  interesting 
forensic  discussion.  Throughout  the  greater  portion  of  this 
adnoirable  work  the  author  trod  upon  virgin  soil;  and  at  no 
stage  of  his  inquiry  could  he  possibly  have  received  any  material 
hints  with  respect  either  to  the  substance  or  the  arrangement  of 
his  thoughts.  His  plan  was  strictly  original,  the  various  authori- 
ties having  been  rigidly  examined,  and  each  case  falling  into 
that  compartment  of  the  subject  to  which  it  appeared,  according 
to  the  design  sketched  in  the  mind  of  the  author,  specially  to 
belong.  The  style,  too,  is  clear  though  concise ;  and  along  with 
aU  the  principles  may  be  found  collected  in  the  work  every- 
thing which  can  be  considered  practically  useful  within  the 
range  of  so  extensive  a  field  of  investigation.  Various  editions 
of  this  masterpiece  of  legal  learning  have  been,  as  might  be 
supposed,  successively  issued  from  the  press;  and,  accordingly, 
the  cases  decided  during  the  respective  intervals  have  been, 
from  time  to  time,  incorporated  with  the  original  illustrations. 

*  "A  Practical  Treatise  on  the  Law  of  Vendors  and  Purchasers  of 
Estates." 
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In  the  ninth  edition^^  for  instance^  even  the  language  of  the 
text  was  so  qualified  and  altered  as  to  meet  the  exigencies  of 
the  Seal  Property  Acts,  which  had  been  recently  passed ;  and 
in  the  chapter  upon  "  Title  ^*  a  succinct  view  of  these  Acts  is 
introduced.  Still  the  work  continued  to  command  the  approba- 
tion of  the  public  and  the  supervision  of  its  author ;  and,  in  the 
year  1839,  there  appeared  a  tenth  edition  bearing  the  impress  of 
much  labour.  The  alterations  and  additions  were  extensive  and 
judicious — ^the  results  of  the  author's  experience  as  well  as  of 
more  recent  decisions.  Some  passages  might,  perhaps,  have 
been  with  advantage  abbreviated  and  there  might  have  been  a 
more  skilAil  and  harmonious  interweaving  of  the  new  materials 
with  the  oldj  but,  upon  the  whole,  this  edition  presents  the 
treatise  in  its  most  favourable  aspect,  although  the  subsequent 
one,*  being  published  in  a  more  manageable  form  and  at  a  more 
reasonable  price,  may  ultimately  supersede  its  more  bulky 
predecessors.  The  labours  of  the  author  upon  this  subject  were 
brought  to  a  close  by  the  publication  of  his  "Concise  and 
Practical  View  "  of  it,-'  in  which  is  embodied  the  whole  system 
of  English  law  on  that  important  head  of  jurisprudence.  This 
was  a  task  which  required  much  precision  and  which  no  man 
living,  except  the  author,  could  have  satisfactorily  performed. 
Portions  of  the  work  were  re-written :  every  proposition,  old  or 
new,  was  profoundly  weighed:  so  many  recent  cases  bearing 
upon  various  topics  had  been  inserted  and  the  references  were 
so  ample  that  they  sometimes,  indeed,  appear  to  be  dispro> 
portionate  to  the  concise  statement  of  the  text :  all,  however,  is 
correct ;  all  is  lucid.* 

*  In  two  volumes,  1834. 

^  The  eleventh  edition,  1846,  pp.  1072. 

'  "  Concise  and  Practical  View  of  the  Law  of  Vendors  and  Purchasers," 
1861. 

*  It  would  be  unjust  to  pass  over  in  silence  the  useful  work  of  Mr.  Dart. 
His  "  Compendium  of  the  Law  of  Vendors  and  Purchasers  of  Eeal  Es- 
tates" embraces  the  decisions  of  modern  judges ;  and,  so  faras  these  relate 
to  the  Land  Clause  Consolidation  Acts,  to  Eailway  Acts,  and  to  other 
matters  affecting  public  companies,  the  work  is  onj^inal.  The  object  of 
the  author  was  to  produce  a  work  which,  without  bemg  a  merely  elemen- 
tary outline,  on  the  one  hand,  or  a  bare  index  of  cases,  on  the  other,  might 
supply  the  student  with  a  concise  and  connected  statement  of  the  present 
law  and  practice  relating  to  vendors  and  purchasers  of  real  estate  and  the 
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The  reputation  wUch  tlie  young  conveyancer  had  already 
acquired  was  not  allowed  to  die  away  or  even  to  be  impaired. 
He  had  tried  his  strength  and  must  have  been  conscious  that 
he  might  safely  aspire  to  success  in  another  effort^  though  it 
should  demand  a  still  more  vigorous  exercise  of  his  faculties. 
Nor  could  he  have  chosen  a  subject  more  suitable  to  the 
structure  of  his  mind.  The  doctrine  of  ''Powers^'  constitutes 
one  of  the  most  abstruse  titles  within  the  whole  compass  of  the 
law  of  England  and  no  ordinary  mind  was  required  for  its 
simple  and  intelligible  development:  but  so  far  are  we  from 
discovering  anything  offensive  or  ludicrous  in  the  complacency 
with  which  Mr.  Sugden  was  wont  to  refer  to  his  work  as  the 
book  on  ''Powers"  that  we  conceive  it  would  have  been  the 
sheerest  affectation  on  the  part  of  its  eminent  author  to  have 
regarded  it^  at  the  period  of  its  publication  and  during 
many  subsequent  years^  with  any  other  feelings  than  those 
of  satisfaction.  It  was  emphatically  the  book  on  '' Powers/' 
although,  it  certainly  can  no  longer  claim  that  exclusive  and 
honourable  distinction.  "This  is  the  best  book/^  says  Kent/ 
"we  bave  on  that  very  abstruse  title  in  the  law.  It  was 
regarded  by  the  author  as  his  favourite  performance^  and  he  is 
entitled  to  the  gratitude  of  the  student  for  his  masterly  execu« 
tion  of  the  work.  It  is  perspicuous^  methodical^  and  accurate.^' 
And  we  have  no  hesitation  in  saying  that  the  work,  viewed  as  a 
classification  and  statement  of  abstract  principles,  still  maintains 
the  hi^  position  which  was,  on  its  first  appearance,  unanimously 
assigned  to  it.  The  science,  however,  is  in  a  state  of  continual 
progression ;  and  in  an  empire  boundless  and  busy  like  that  of 
England  all  the  branches  of  the  law  are  living  branches  and 
call  for  unceasing  care  in  the  process  of  evolution.  Mr.  Powell 
had  preceded  Mr.  Sudgen  in  the  same  walk^  and  the  latter  did 
ample  justice  to  his  predecessor :  Mr.  Chance  has  followed  him 

practitioner  with  a  portable  book  of  reference  to  the  recent  as  well  as  the 
most  important  early  cases  on  the  subject.  The  work  was  published  iu 
1851,  and  has  reached  a  second  edition. 

1  1  Comm.  p.  613. 

3  '« An  Essay  on  the  Learning  respecting  the  Creation  and  Execution  of 
Powers."    8vo.  Lond.  1787. 
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in  a  treatise^  which^  it  must  be  admitted^  is  now  practically 
more  useful  than  the  original  models  inasmuch  as  new  lights 
have  been  thrown  by  decisions  of  a  later  date  than  those  to 
which  Mr.  Sugden  had  access  on  obscure  and  doubtful  points ; 
while^  at  the  same  time^  the  views  presented  and  the  doctrines 
maintained  by  Mr.  Sugden  are  occasionally  discussed  with 
fireedom^  although  always  with  becoming  respect.  Stilly  the  one 
has  not  displaced  the  other :  both  are  necessary :  many  passageSj 
indeed,  in  the  more  recent  publication  would  be  unintelligible  to 
a  reader  who  has  no  previous  knowledge  of  the  doctrine  as 
stated  or  illustrated  by  Mr.  Sugden ;  in  whose  discussions  are  to 
be  found  all  the  elements  for  thought  and  disquisition  on  the 
subject.  The  great  fault  of  Mr.  FoweUj  as  a  writer — ^a  fault  which 
pervades  his  work  on  Contracts  as  well  as  that  on  Powers — ^is 
his  tediously  minute  statement  of  all  the  details  of  cases^  with« 
out  perceiving,  or,  at  all  events,  without  taking  the  trouble  to 
direct  attention  to  the  real  point  decided  in  each :  nor  is  his 
statement  of  facts  at  all  times  intelligible  when  tested  by  the 
reasons  upon  which  judgment  appears  to  have  proceeded.  Now^ 
these  were  precisely  the  defects  which  Mr.  Sugden,  above  all 
other  m^i,  was  signally  qualified  to  cure.  With  his  vigour  of 
intellect,  his  habits  of  accurate  research,  and  power  of  generali- 
zation, he  could  not  fail  to  mould  the  materials  which,  till  then, 
had  been  scattered  loosely  around  liim,  into  a  compact,  sym- 
metrical form.  By  means  of  great  labour  and  consummate 
skiU  he  extracted  the  principles  from  all  the  cases,  and,  marking 
the  relations  subsisting  among  these  principles,  all  analogies 
and  differences,  latent  or  more  apparent,  he  assigned  to  each  its 
proper  and  natural  position  and  thus  succeeded  in  constructing 
a  work  at  once  simple,  harmonious  and  complete;  and  when 
it  is  known  that  the  '^ Treatise  on  Powers''  was  composed 
during  brief  intervals  snatched  from  the  labours  of  his  profession, 
those  who  are  most  familiar  with  the  distracting  influence  of 
such  avocations  will  be  the  foremost  to  admit  and  to  admire 
the  capacity  which,  amid  many  interruptions,  could  return  to 

1  "  A  Treatise  on  Powers/'  By  Henry  Chance.  8vo.  1831 ;  and  in 
1841  a  supplement  to  the  original  work,  bringing  down  the  enactments 
and  cases  to  the  latter  date,  was  published. 
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the  task  and  weave  bo  unbroken  and  beautiful  a  diain  of 
abstract  reasoning.  In  respect  of  profound  learning  and  logical 
precision^  simplicity  and  vividness  of  style^  it  may  fairly  be 
regarded  as  rivalling  the  great  masterpiece  of  legal  composition, 
^--the  ^'  Essay  on  Contingent  Remainders/^  It  would  be  idle 
and  beyond  tbe  scope  of  tbis  article  minutely  to  examine^  and 
laboriously  to  collate  tbe  respective  merits  of  tbe  various  editions 
of  this  celebrated  production — ^the  '^  Treatise  on  Powers,"  which 
first  appeared  in  the  year  1808.  It  may  be  sufficient  to  state 
that  it  bas  grown  from  its  infancy  up  to  its  present  large  and 
mature  dimensions  under  the  anxious,  parental  care  of  its 
author.  At  each  successful  stage  of  its  progress  it  has  assumed, 
under  bis  experience,  a  more  attractive  and  more  useful  form : 
excrescences  have  been  lopped  off  and  deficiencies  supplied,  until 
it  has,  at  last,  appeared  as  a  perfect  legal  work.  In  the  third 
edition,  for  instance,  which  was  published  in  the  year  I82I,  and 
in  a  brief,  well-written  paragraph  was  inscribed  to  Lord  Eldon,' 
conidderable  additions  were  made  to  the  work  and  all  tbe  cases 
which  had  occurred  between  that  and  the  preceding  edition, 
many  of  them  not  having  been,  at  that  time,  reported,  were 
discreetly  inserted.  Again,  in  the  course  of  ten  years,  two 
other  editions  had  been  demanded  by  the  profession,  all  the 
intervening  cases  having  been,  on  each  occasion,  duly  weighed 
and  applied.  After  the  lapse  of  more  than  a  quarter  of  a 
century  from  the  first  appearance  of  the  work  the  author  found 
himself  at  leisure  to  review  his  earlier  labours,  and,  accordingly, 
he,  for  a  time,  devoted  himself,  to  tbe  exclusion  almost  of  all 
other  pursuits,  to  so  thorough  a  revision  of  his  favourite  treatise 
that,  in  the  year  1836,  it  came  forth  from  his  hands  in  an 
enlarged  and  improved  form.^  The  general  arrangement  was 
partially  altered,  wherever  the  author  conceived  that  he  could 
thereby  adjust  the  parts  in  more  natural  order :  errors,  whether 
detected  by  himself  or  brought  under  his  notice  by  the  sug- 
gestions of  others,  were  corrected :  ambiguities  were  explained ; 

*  '*  A  judge,"  thus  wrote  the  author  of  the  "  Treatise  on  Powers,"  "  who 
has  so  often  excited  the  admiration  of  the  Bar  by  a  display,  without  effort, 
of  an  extent  of  knowledge  in  every  branch  of  jurisprudence  which  the  life 
of  man  appears  to  be  insufficient  to  acquire." 

*  "  Practical  Treatise  on  Powers ;"  6th  edit.  This  edition  is  in  two  vols* 

f2 
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and  throughout  the  work  were  interspersed  such  reflections  of 
the  author  and  such  criticisms  on  the  various  authorities  as 
serve  to  fasten  the  attention  of  the  reader  and  the  practitioner 
upon  all  the  leading  principles  of  the  topic  discussed.  Nor  had 
the  treatise  yet  closed  its  triumphant  career;  for,  in  the  year 
1845,  there  appeared  a  seventh  edition,^  in  which,  as  in  its 
predecessors,  were  incorporated  the  more  recent  decisions  and 
such  alterations  as  the  Eeal  Property  Acts  had  rendered 
necessary.* 

These  treatises,  firamed  on  strictly  philosophical  principles, 
admitted  of  continual  expansion  without  destroying  the  propor- 
tions of  any  of  the  parts;  so  that  there  is  as  much  merit  in  the 
conception  as  in  the  execution  of  each  entire  composition.  The 
rare  endowments  of  Mr.  Sugden  might  have  been  by  all,  and 
by  many  were,  discerned  in  his  first  efforts.  Pupil  after  pupil' 
carried  away  with  him  from  chambers  a  deep  impression  of  his 
professional  attainments  and  skill,  and  gradually  his  reputation 
began  to  fill  a  larger  space  within  legal  circles.     He  brought  so 

*  This  edition  is  more  than  double  the  size  of  the  original  work.  To 
this  edition,  likewise,  there  is  prefixed  that  which  originally  appeared  as 
an  Introduction,  by  Mr.  Sugden,  to  his  edition  of  Gilbert  on  uses  (Gil- 
bert's Law  of  Uses  and  Trasts,  3rd  edit,  with  notes,  1811),  and  which 
comprises  an  excellent  outline  for  the  student  on  his  commencing  the 
study  of  the  science  of  conveyancing. 

'  *  Before  quitting  this  subject,  we  may  allude  to  a  "  Letter  "  which  was 
addressed  by  Mr.  Sugden  to  Sir  Samuel  llomilly ,  in  the  year  1814,  "  On  the 
late  Decision,  upon  the  Omission  of  the  Word  *  signed '  in  the  Attestation  of 
Instruments  executing  Powers."  That  word  had  never  been  considered 
essential  to  the  validity  of  a  deed ;  and  even  where  a  doubt  on  the  subject 
had  been  started  (vide  M*Queen  v.  Farquhar,  11  Ves.  jun.  p.  467),  the 
opinion  of  almost  every  man  of  eminence  at  the  Bar  was,  that  any  objec- 
tion to  the  old,  common  form,  "  sealed  and  delivered,"  was  groundless. 
A  considerable  difference  of  opinion  on  the  point,  however,  had  been  ex- 
pressed hj  the  judges ;  and  the  object  which  Mr.  Sugden  contemplated 
m  addressing  Sir  Samuel  Bomilly,  was  simply  to  examine  all  the  cases 
which  touched  the  point  at  issue,  in  connection  with  the  Act  54  Geo.  3, 
c.  168,  generally  known  as  "  Mr.  Preston's  Act," — an  Act  which  Mr.  Sug- 
den  conceived  was  only  a  partial  remedy  for  the  evil  which  it  professed  to 
remedy.  While  he  disclaimed  in  this  Letter  any  intention  of  disparaging 
the  opinions  of  those  judges  who  thought  that  the  word  "  signed  "  ought  to 
be  inserted  in  the  attestation  he,  at  the  same  time,  entered  upon  a 
"manly  "  inquiry  into  the  grounds  of  a  decision  which  materially  affected 
a  vast  number  of  titles:  and  he  performed  his  task  acutely  and  dia^ 
passionately. 

3  Mr.  Tyrrel,  the  eminent  conveyancer,  who  died  in  the  year  1840,  was, 
we  believe,  Mr.  Sugden's  first  pupiL 
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much  mind^  so  much  independent^  vigorous  thinking  to  bear 
upon  every  topic  which  he  touched^  that^  subtle  and  refined 
though  his  learning  was  on  all  the  nice  fninuti€e  of  scientific 
conveyancings  he  very  soon  gave  proofe  that  he  was  not  less 
eminently  qualified  for  oral  discussion  in  court.^  In  a  system  so 
essentially  artificial  and  intricate  as  that  of  the  law  of  real  pro- 
perty in  England  the  immediate  transference  of  property  from 
one  owner  to  another^  the  effectual  settlement  of  it  so  as  to  meet 
the  wishes  and  frequently  to  reconcile^  as  far  as  possible^  the 
conflicting  interests  of  various  parties^  or^  the  transmission  of  it^ 
in  safe  and  legitimate  channels^  through  a  long  course  of 
descent^  demands  incessant  vigilance  as  well  as  great  experience 
on  the  part  of  the  lawyer  who  undertakes  to  carry  out  in  a 
binding  form  any  one  of  these  processes ;  providing  for  friture 
contingencies  without  infringing  the  rules  of  law  or  the  con- 
ditions of  prior^  subsisting^  valid  instruments.  It  may  easily  be 
supposed  that  the  views,  retrospective  and  prospective,  by  which 
the  conveyancer — ^we  mean,  of  course,  the  intelligent  and  re- 
flecting conveyancer,  not  the  merely  mechanical  copyist  from 
precedent-books — ^has  been  guided,  can  be  fidly  known  only  to 
himself,  and  that  he  alone  can  satisfactorily  expound  his  own 
draft ;  can  prove  the  aptness  of  its  language  to  the  attainment 
of  the  proposed  end;  can  point  out  the  coherence  subsisting 
between  its  various  parts ;  and  maintain  against  the  objections 
of  those  less  familiar « than  himself  with  all  the  transactions 
covered  by  it  and  consequences  involved  in  it  the  validity  of 
the  deed  in  all  its  integrity.  It  was,  at  all  events,  under  some 
such  impressions  as  these  that  a  few  of  the  most  distinguished 
in  this  branch  of  the  profession,  yielding  to  a  natural  love  of 
their  own  offspring,  followed  the  latter  out  into  the  world,  in 
the  hope  of  protecting  it  against  all  unfair  attacks ;  and  many  a 
weak  and  unpromising  bantling  has  thus,  imder  parental  care, 
grown  up  into  vigour  and  enjoyed  long  life.  Mr.  Sugden  fol- 
lowed the  example  of  his  fellow-practitioners  and  in  or  about  the 
year  1817  began  to  make  his  appearance  in  court.    From  that 

'  On  the  strength  of  the  learning  displayed  in  his  vublications  he  was 
appointed  receiver  of  the  rents  on  the  estates  of  the  l)uke  of  Northum- 
berland,— one  of  the  largest  properties  in  the  kingdom. 
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time  down  to  the  year  1832^  when  he  was  appointed  a  King's 
eounsel^  his  business  and  reputation  continued  steadily  on  the 
increase :  the  honours  of  the  cautious  and  skilful  advocate  were 
daily  added  to  the  distinction  which  he  had  already  acquired  as 
a  sound  lawyer;  and,  the  sphere  of  his  practical  knowledge  and 
tact  being  thus  enlarged,  the  pliancy  of  his  mind  proved  equal 
to  the  comprehension  of  the  multifarious  topics  which  were  in 
quick  succession  presented  to  it.  He  was  remarkable  for  hia 
ever-wakeful  activity  of  mind ;  and  quickness  of  apprehension^ 
combined  with  his  familiar  knowledge  of  all  the  practical  details 
of  conveyancing,  gave  him  an  advantage  over  even  his  more 
able  competitors.  Few  could  compete  with  him  in  depth  and 
variety  of  legal  attainments :  none  were  more  acute  in  detecting 
real  flaws  or  inventing  those  which,  after  all,  were,  though 
plausible,  purely  imaginary ;  and  none  were  so  well  prepared  to 
meet  sudden  emergencies  or  to  turn  unforeseen  events  and  in- 
cidental disclosures  to  the  benefit  of  his  client,  in  whose  service 
he  made  it  a  point  of  honour  as  well  as  of  conscience,  to  evince^ 
within  the  proper  limits  of  professional  etiquette,  incorruptible 
fidelity  and  unflagging  zeal.^  His  style  was  smooth  and 
equable:  it  was  a  calm  and  clear  fluency,  as  distinguishable 
from  noisy,  turbid  volubility:  weighty  and  well-connected 
thoughts  were  easily  visible  through  diction  so  simple  as  to  be 

^  His  sincerity  was,  on  one  occasion,  put  somewhat  ludicrously  to  the 
test.  In  the  case  of  ISims  v.  Tomer,  heard  op  the  26th  of  Julj,  1829, 
!MJr.  Home  and  Mr.  Pemberton  having  been  heard  on  one  side,  Mr. 
Sugden  heartily  concurred  in  the  arguments  of  these  learned  gentlemen 
and  confidently  stated  that  the  law  of  the  case  was  perfectly  dear. 
"  Ihen,"  remarked  the  Vioe-ChanceUor,  "  Mr.  Sugden  is  with  you,  Mr. 
Home."  Mr.  Home  said,  that  the  argument  of  his  learned  mend  was 
oertfldnly,  to  his  surprise,  on  his  side,  but  that  his  learned  Mend  happened 
to  be  on  the  other.  Mr.  Sugden,  amidst  much  laughter,  tamed  round  to 
his  junior,  Mr.  Jacob,  and,  after  a  moment's  pause,  frankly  admitted  that 
he  had  mistaken  his  side ;  and  hoped  that  his  Honour  would  decide  the 
cause  without  reference  to  any  suggestion  which  had  dropped  from  him. 
The  Vice-Chancellor  promised  to  do  so.  Other  eminent  counsel  have 
sometimes  fallen  into  a  similar  blunder ;  but,  upon  discovering  their  mis- 
take, they  contrived  adroitly  to  elude  its  consequences  by  boldly  stating 
that  they  had  been  putting  hypothetically  before  the  judge  the  case  of 
their  opponent,  and  then  proceeding  coolly  to  demolish  the  fabric  which 
they  had,  a  few  minutes  before,  laboriously  reared.  Mr.  Sugden  could 
not,  or  would  not,  have  recourse  to  such  artifioe.  The  theory  which  in 
his  dilemma  he  affected  to  prescribe  to  counsel  is  imnracticable :  the  truth 
is,  he  was  disconcerted  and  could  not  recover  himseli. 


his  Professumal  and  Parliamentary  Career.  71 

transparent.  The  few  words  which  Cicero  wrote  oonceming 
Lysias  may  be  strictly  applied  to  Mr.  Sugden : — '^  Nam  qui 
Lyaiam  sequxmtur^  causidicum  quemdam  sequmitmr;  nee  illmn 
qnidem  amplom  atque  grandem;  subtilem  et  el^antem  tamen, 
et  qni  in  forensibus  caosis  possit  praedare  consistere/'  His 
manner^  too^  was  generally  pleasing  and  attractive^  though  always 
grave.  Occasionally^  no  doubt^  he  may  have  betrayed  im- 
patience and  fretfolness;  but  those  members  of  the  Bar  who 
have  themselves  experienced  the  feverish  irritability  engendered 
by  exhausting  avocations  and  a  solicitude  for  the  interests  of 
clients^  will  be  now^  as  they  were  throughout  Mr.  Sugden's 
eareer^  the  first  to  pardon  an  apparent  peevishness  which  they 
can  so  easily  and  innocently  explain.  It  is  not  our  intention  to 
accompany  him  through  all  his  professional  contests — ^his 
triumphs  and  defeats.  Such  an  attempt  would  be  nothing  short 
of  an  outline  of  almost  all  the  important  causes  which  were 
argued  in  court  during  a  considerable  portion  of  the  time  of 
Lord  Eldon.  When  he  was  called  within  the  Bar  to  maintain 
lus  ground  against  such  adversaries  as  BeU^  Hart^  and  Heald^ 
he  left  in  his  rear  a  scarcely  less  formidable  band  in  the  persons 
of  Pepys^  Pemberton^  and  Knight^  besides  a  host  of  juniors  who 
were  then  firmly  taking  up  a  position  which  they  held  until^  in 
due  time^  they  were  in  their  turn  invited  to  occupy  the  ad- 
vanced posts  of  the  profession. 

We  have  abready  alluded  to  the  circumstance  of  Mr.  Sugden 
having  recourse  to  the  epistolary  form  of  communication  on 
occasions  when  he  wished  to  call  the  attention  of  the  profession 
or  the  public  to  topics  not  indeed  unimportant  in  themselves, 
but  so  simple,  so  limited,  or  so  evanescent  in  their  operation  as 
to  demand  discussion  without  delay,  and  without  much  cere- 
mony. As  early,  for  instance,  as  the  year  1812>  lie  had  in  this 
manner  thrown  out  some  sagacious  observations^  on  the  expe- 
diency of  repealing  the  first  Annuity  Act  (17  Geo.  8,  c.  26) ; 
the  object  of  which  had  been  to  guard  against  the  further  pro- 

^  "  A  OuTBOiy  Inquiry  into  the  En^edieney  of  lepeflling  the  Annuity 
Act,   and  msing  the  legal  Bate  of  Interest;  in  a  Series  of  Letters. 
In  Letter  VII.  pp.  '39—46,  will  be  fonnd  a  very  dear  and  concise  view  of 
the  yarions  opinions  which  have  been  entertained  oonceming  the  morality 
or  iinmorahty  of  making  interest  upon  mon^. 
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gress  of  what  was  called  in  the  preamble  of  the  bill^  '^  the  per* 
nicious  practice''  of  raising  money  by  the  sale  of  life  amraitieSy 
and  the  risk  of  promoting  such  practice  "  by  the  secrecy  with 
which  such  transactions  were  conducted/^  by  enforcing^  under 
certain  regulations^  the  public  enrolment  of  all  grants  of  life 
annuities.  Mr.  Sugden  took  the  hberty  of  doubting  whether 
the  intention  of  the  L^islature  had  been  effected :  he  suspected 
that  evil^  not  good^  had  resulted  from  the  passing  of  that 
statute;  and  argued  that^  even  although^  according  to  the 
preamble  of  the  bill,  "  the  pernicious  practice"  of  raising  money 
by  the  sale  of  life  annuities  had  been  promoted  by  the  secrecy 
with  which  such  transactions  were  conducted,  the  converse  of 
the  proposition  would  assuredly  not  be  realized  by  means  of  the 
publicity  given  to  them.  Subsequently  to  the  repeal  of  the  Act 
complained  of  the  subject  of  the  usury  laws  began  to  excite 
attention;  and  Mr.  Sugden  thought  he  might  opportunely  re- 
publish his  pamphlet  with  such  additional  remarks  as  seemed  to 
be  naturally  suggested  by  the  new  state  of  affairs  ;^  and  in  the 
course  of  his  observations  he  avowed  that  "  the  best  though 
boldest,  measure  would  be  at  once  to  sweep  from  the  satute-book 
all  the  laws  against  usury,  and  so  leave  money,  like  other  commo- 
dities, to  find  its  level.'' .  At  the  same  time,  topics  more  strictly 
professional  were  constantly,  even  during  the  busiest  periods  of 
his  life,  attracting  his  attention  f  and  on  all  of  these,  as  we  shall 

'  "  Considerations  on  the  Rate  of  Interest  and  on  Eedeemable  Annui- 
ties." London,  1816.  Compare  his  speech  in  the  House  of  Commons 
(19th  June,  1828),  on  Ihe  motion  of  Mr.  P.  Thompson,  for  the  second 
reading  of  the  Usury  Laws  Amendment  Bill.  This  was  a  subject  to  which 
Mr.  Sugden  had  given  much  thought  and  close  observation.  He  was  of 
opinion  that  the  commercial  body  and  the  landed  interest  were  equally 
sufferers  by  these  laws :  the  former  evading  them  by  tricks,  and  the  latter 
by  the  borrowing  of  money  on  annuities ;  while  by  means  of  these  annu- 
ities not  only  vas  the  rate  of  interest  against  the  borrower  raised  but  a 
certain  amount  of  capital  was  locked  up.  Some  benefit,  no  doubt,  had 
arisen  from  them.  He  had  arrived  at  the  conclusion  respecting  the  Usury 
Laws  that,  though  in  many  cases  injurious  to  all  classes  of  the  community, 
a  total  repeal  of  them  would  be  attended  with  some  evil  consequences. 
He,  however,  preferred'  such  total  repeal  to  the  measure  proposed  by- 
Mr.  P.  Thompson.  Vide  also  the  few  remarks  which  dropped  from  Sir 
Edward  Sugden  on  the  2nd  of  May,  1828,  when  Mr.  P.  Thompson  moved 
for  leave  to  bring  in  his  bill. — Mans,  P.  2>.  vol.  xix.  p.  828. 

^  Among  other  ephemeral  productions  Mr.  Sugden  published,  in  the 
year  1819,  "  A  Letter  to  Charles  Butler,  Esq.  on  the  Doctrine  of  pre- 
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speedily  have  occasiQn  to  observe^  he  brought  to  bear  sound  in- 
formation^  arranged  and  applied  by  the  exercise  of  highly  dis- 
criminatiye  powers  of  mind. 

His  industry  was  crowned  with  almost  unprecedented  success : 
his  professional  income  was  rapidly  and  enormously  augmented : 
he  forthwith  purchased  property/  more  extensive  than  fertile^  in 
the  county  of  Sussex ;  and^  having  thus  a  permanent  stake  in  the 
country^  his  ambition  for  honourable  exertion  naturally  took  a 
wider  range.  Nor  was  there^  indeed^  any  dignity  within  the 
sphere  of  his  profession  to  which  he  might  not  fairly  and 
without  presumption  aspire.  Political  services^  however^  if  not 
partisanship^  have  been,  prudently  or  otherwise,  generally  re- 
garded in  this  country  by  the  men  in  power  as  strong  recom- 
mendations, though  not  essential  qualifications,  on  the  part  of 
the  recipients  of  government  patronage ;  and  accordingly  Mr. 
Sugden,  finding  that  his  professional  labours  had,  by  dint  of  his 
own  early  industry  and  mental  discipline,  become  comparatively 
easy  and  light  and  that  he  thus  had  at  his  command  leisure 
hours  which  might  be  devoted  to  other  interests,  conceived  that 
he  might,  beneficially  to  himself  and  the  public,  occupy  a  seat 
in  the  House  of  Commons.  At  so  early  a  period  even  as  the 
year  1818,  Mr.  Sugden,  on  the  express  imderstanding  that  Sir 
Grodfirey  Webster  had  withdrawn  from  the  representation  of  the 
county  of  Sussex,  entered  the  field,  pledging  himself  to  dis- 
charge, in  the  event  of  his  being  returned,  his  senatorial  duties 
upon  independent  constitutional  principles;  and,  encouraged  by 
positive  promises  of  support  from  some  of  the  freeholders  and 
almost  equally  effective  assurances  of  neutrality  from  others, 
he  had  every  reason  to  hope  for  success,  when  Sir  Godfrey 
Webster,  notwithstanding  his  public  annoimcement  that  he  had 
no  intention  of  soliciting  the  suflBrage  of  the  elecfors,  unex- 
pectedly made  his  appearance  and  was  duly  returned.     The 

Burning  a  Surrender  of  Terms  assigned  to  attend  Oxe  Inheritance."  The 
doctrine  is  therein  fully  and  ably  discussed. 

*  Tilgate  Forest  Lodge,  in  the  parish  of  Slaugham,  which  forms  a  por- 
lion  of  Tilgate  Forest.  The  soil  is  sandy,  and  generallv  very  poor ;  the 
surface  bemg  diversi^ed  with  hill  and  dale,  and  crested  with  birch  and 
underwood. 
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object  of  the  manoeuvre  was  obviously  not  so  much  the  triumph 
of  Sir  Godfrey  Webster,  who  would  probably  rather  have 
avoided  the  scene,  as  the  defeat  of  Mr.  Sugden,  who  had,  at 
least,  the  satisfaction  of  plainly  telling  the  baronet  that  he  was 
not  a  fit  person  to  represent  the  county,  inasmuch  as  he  neg- 
lected his  parliamentary  duties.  Sir  OrodStey  was  a  favourite ; 
and  so  serious  a  chaise  levelled  against  him  publicly,  and  to 
his  face,  roused  the  indignation  of  the  baronet^s  friends.  Mr. 
Sugden,  however,  contrived  with  his  usual  tact  to  padfy  the 
offended  and  noisy  crowd.  Sir  Godfrey  having  been  declared 
one  of  the  sitting  members,  he  and  Mr.  Sugden  cordially  shook 
hands,  and  the  affair  terminated.^ 

Subsequently,  however,  he  was  more  fortunate  in  his  appeal 
to  other  constituencies ;  for  he  sat  in  parliament  as  member, 
successively,  for  Weymouth,  St.  Mawes,  and  Bipon.  Having 
been,  in  the  year  1828,  after  his  return  for  the  first  of  these 
constituencies,  appoijited  Solicitor-General,  he  was  again  re* 
turned ;  and  once  more  sat  as  member  for  Weymouth  after  the 
general  election  consequent  upon  the  death  of  George  IV.  Out 
of  the  proceedings  connected  with  these  Weymouth  elections 
much  warm  discussion  and  scmie  curious  correspondence  arose ; 
and  it  was  in  allusion  to  such  transactions,  that,  during  the 
stormy  session  in  the  spring  of  the  year  1831,  Sir  Edward 
Sugden  vindicated  himself  in  his  place  in  parliament  against  an 
attack  which  had  been  made  upon  him  by  Mr.  O^ConneU  and 
which  was  founded  on  statements  which  had  appeared  in  the 
daily  newspapers.^  He  called  upon  his  accuser  to  substantiate,  if 

'  This  was  his  first,  though  not  his  only  defeat ;  for,  after  the  passing 
of  the  Beform  Bill,  he  twice  contested  tne  representation  of  Cambridge 
with  Mr.  Spring  E.ice,  now  Lord  Monteagle,  and  was,  on  both  occasions, 
as  we  hayeHdready  hinted,  defeated.  He  passed  through  the  struggle, 
however,  with  great  credit  to  himself. 

'  It  is  only  niir  to  the  memory  of  Mr.  O'Connell  to  state,  that  he  had 
allowed  himself  to  be  entangled  by  the  arts  of  an  obscure  informer.  Sir 
E.  Sudden  having  been  called  upon  to  disclaim  certain  letters  alleged  to 
be  in  his  handwriting,  admitted  that  it  was  difficult  for  him  to  do  so  until 
he  saw  them,  in  consequence  of  his  letters  heins,  in  nineteen  cases  out  of 
twenty,  written  in  court,  where  it  was  impossible  for  him  to  take  copies 
of  them.  From  certain  expressions,  however,  which  occurred  in  the  al- 
leged documents,  he  felt  persuaded  that  he  had  not  written  the  letters 
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he  Gould^  any  charge  against  him :  he  was  ready  to  meet  it ;  but 
he  protested  against  those  covert  attacks^  '^  founded  on  state* 
ments  of  which  the  basest  and  most  scandalous  use  had  been 
made/'  It  had  been  asserted  that  he  had  taken  improper  means 
of  securing  a  seat  in  the  House  of  Commons^  with  a  view  to  his 
bdng  elevated  to  judicial  station.  "  That  is  no  new  charge/' 
continued  Sir  Edward  Sugden^  ''  and  I  throw  it  back  with  the 
contempt  which  it  deserves.  All  who  know  anything  of  me, 
know  that  I  have  no  desire  for  judicial  station :  I  wish  only  to 
win  my  way  by  the  regular  course  of  my  profession :  I  wish  to 
be  independent^  and  to  gain  that  independence  by  my  own  pro* 
fessional  exertions/'  He  solemnly  declared^  that  the  charges 
and  insinuations  thrown  out  against  him  on  the  score  of  the 
expenses  in  connection  with  these  elections^  were  totally  false ; 
and  concluded  with  the  observation^  that  '^  as^  on  the  one  hand^ 
he  had  always  been  averse  to  courting  a  quarrel^  so^  on  the  other^ 
he  should  always  be  anxious  to  prove  that  he  never  would  flinch^ 
in  the  House  of  Commons  or  elsewhere^  from  maintaining  his 
character  in  such  a  manner  as  it  became  every  gentleman  to  do." 
This  was^  in  shorty  a  sharp  skirmish^  in  the  course  of  which 
Lord  John  Bussell^  who  had  shown  an  inclination  to  throw  his 
weight  into  the  scale  against  the  member  for  Weymouth^  did 
not  escape  unscathed  from  the  fiery  darts  of  the  latter. 

The  reception  which  Mr.  Sugden,  on  his  first  appearance  in 
the  House  of  Commons^  experienced  was  by  no  means  flat- 
tering. He  met  with  interruptions  so  rude^  on  the  part  of  a 
few  of  his  political  adversaries — among  whom  Mr.  Hume  and 

imputed  to  him;  and  he  challenged  Mr.  O'Connell  to  produce  the 
ariginalfl.--Fid^  Hans.  P.  D.  for  the  year  1831,  yp.  1277, 1278.  Those 
who  feel  anv  curiosity  on  the  subject  may  be  referred  to  various  state- 
ments and  letters  which  appeared  in  the  TXmes  newspaper,  on  the  6th, 
8th,  9th,  11th,  and  ISth  of  April,  1831,  respectiyelv.  in  the^Knnmunica- 
Hon  inserted  on^  the  8th,  Sir  E.  Sugden  distinctly  states,  that  all  the 
expenses  of  M  his  elections  at  Weymouth  were  paid  by  himself,  and  that 
therefore  the  allegation  that  **thej  were  paid  or  repaid  by  Col.  Gordon, 
or  his  agent,  or  any  other  person,  is  altogether  false :"  and  this  statement 
he  reiterates  on  the  11th  of  April.  Indeed,  in  the  minds  of  those  who 
knew  anything  of  his  hostile  correspondent,—*  gentleman  who  many 
years  ago  could  boast  of  considerable  oourt-of-session  notoriety  in  Edin- 
burgh,-—there  never  was  the  slightest  doubt  as  to  the  side  on  which  the 
sobstanlaflj  truth  lay  in  this  election  squabble. 
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Mr.  Boebnck  were  conspicuous — ^who  knew  not^  or  could  not 
appreciate  the  masculine  character  of  his  mind^  that^  master 
though  he  was  of  logical  precision,  and  fluent  though  he  gene- 
rally was  of  speech,  he  actually  felt  a  difficulty  in  giving  expres- 
sion, even  in  his  own  simple  style,  to  the  ideas  which  were 
passing  through  his  mind.  The  uufsEtvourable  impression,  how- 
ever, may,  in  some  measure,  be  ascribed  to  himself.  The  truth 
is,  that  either  he  had  not  the  power,  or  had  not  the  will,  to 
amuse  or  fascinate  his  audience  with  sallies  of  wit  or  the  embel- 
lishments of  oratory :  he  addressed  the  Speaker  of  the  House  of 
Commons  precisely  as  if  he  had  been  talking  to  a  judge  in 
a  court  of  equity :  he  foi^ot  that  those  whose  minds  he  wished 
to  convince,  whose  sympathies  he  ought  to  have  awakened,  and 
whose  feivour  he  sought  to  win,  formed  an  assemblage  of  indi- 
viduals composed  of  all  conceivable  varieties  of  opinion  and 
sentiment;  and,  consequently,  while  his  speeches  at  the  Bar 
seldom  failed  in  conducting  him  to  the  end  which  he  had  in 
view,  those  delivered  in  the  House  of  Commons  were  far  firom 
being  equally  effective  or  popular.  He  speedily  succeeded,  how- 
ever, in  commanding  the  respect  of  his  most  obstreperous  oppo- 
nents; and  by  the  accuracy  of  his  knowledge  and  the  concise- 
ness of  his  statements  secured  a  patient  hearing  from  both 
sides  of  the  House ;  and  uniformly  willing  to  extend  forl^earance 
to  others,  he  was,  at  the  same  time,  prepared  to  meet  any 
unjust  or  wanton  attack  upon  himself  with  a  spirited  repulse. 
He  shrunk  not  from  breaking  a  lance  with  O^Connell  himself; 
and,  within  a  very  short  period,  he  had  acquired  so  much  con- 
fidence in  his  own  strength  and  had  taken  so  accurate  a  mea- 
sure of  that  of  his  adversaries  as  apparently  to  take  delight  in 
provoking  them  to  the  combat  and  pursuing  them  when  de- 
feated ^^  from  Dan"  even  to  the  borders  of  the  Whig  benches.^ 

'  A  dull  debate,  for  instance  (5th  February,  1838),  on  the  Parliamentary 
Electors  Bill,  was  enlivened  by  one  of  those  scenes  which,  in  the  keenness 
of  party  spirit,  sometimes  occur  in  the  Lower  House.  "  He  had  only 
talked,"  remarked  Sir  Edward  Sugden,  "  of  obeying  the  law,  and  had  said 
nothing  of  altering  the  law :  to  obey  the  law  was  the  duty  of  Conserrar 
tives;  but  perhaps  the  honourable  member  for  DubHn  did  not  fully 
understand  that  duty."  Whereupon  Mr.  O'ConneU  observed,  that  "  H!e 
would  not  say  whether  his  obedience  to  the  law  was  or  was  not  greater 
than  that  of  the  honourable  gentleman;  he  regretted,  however,  that  the 
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Although  it  wotdd  be  a  tedions  and  certainly  an  nnprofitable 
task  to  follow  the  eminent  subject  of  this  notice  through  all  the 
iniiior  scenes  of  his  parliamentaiy  life  or  minutely  to  unfold  all 
the  occasional  topics  of  merely  transient  interest^  which  engaged 
Iiis  attention^  still  it  may  be  proper  to  take  a  cursory  glance  at 
the  mofe  prominent  points  of  controversy  on  which  he^  at  different 
times^  more  or  less  fuUy  expressed  his  opinions.  No  member 
of  the  House  of  Commons  discharged  his  public  duties  with 
more  enlightened  fidelity  and  zeal  than  Sir  Edward  Sugden. 
He  had  deeply  at  heart  the  welfare  of  the  people  throughout 
the  wide  extent  of  the  British  dominions  and  was  the  advocate 
of  a  temperate  and  impartial  policy  towards  all  classes  and 
under  all  circumstances.     Questions  of  constitutional  law^  of 

right  honourable  gentleman  should  hare  lost  his  temper."  Sir  J&.  Suj' 
den :  **  I  can  assure  the  honourable  member  for  Dubhn  that  I  have  not 
lost  mv  temper."  Mr.  O'Connell:  "  Then  all  I  have  to  say  is,  that  the 
right  nonourable  gentleman  can  say  an  uncivil  thing  in  good  hnmonr— 
that's  alL"  The  hist  retort,  dropping  from  the  lips  of  OA)onnell  with  a 
tnilj  Milesian  leer,  was  irresistiDle.  Mr.  O'Connell,  however,  was  too 
shrewd  a  man  not  to  perceive  the  intellectual  power  of  Sir  Edward  Sug- 
den. Indeed,  on  another  occasion  he  admitted,  that  if  there  was  any  man 
in  England  who  knew  all  the  law.  Sir  Edward  Sugden  was  that  man. 
It  may  be  here  remarked,  in  proof  of  the  high  estimation  in  which  Sir 
Edward  Sugden  was  held  by  his  own  party,  tl^t,  in  the  year  1838,  he  was 
talked  of  as  the  fittest  person  to  be  put  in  nomination  against  Mr.  Aber- 
cromby  for  the  Speakership.  It  was  thought  prudent,  however,  to 
abandon  the  idea  or  opposition. 

*  On  the  occasion  of  the  East  Setford  Disfranchisement  Bill  being 
mtroduced  (27th  June,  1828),  he  voted  for  the  transfer  of  the  franchise  to 
the  hundred,  on  the  ground  that  great  benefit  had  arisen  from  the  adop- 
tion of  a  similar  course  in  the  case  of  Shoreham.  When  the  conduct  of 
General  Darling,  governor  of  New  South  Wales,  was  xmder  the  con- 
sideration of  Parliament  (17th  June,  1830),  Sir  E.  Sugden  vindicated  the 
character  of  Greneral  Darling  and  maintamed  that  his  conduct  had  been 
neither  illegal  nor  improper.  He  opposed  Mr.  B.  Grant's  motion  on  the 
Begency  question  (16th  July,  1830),  and  carefully  examined  all  the  leading 
pr^edents  on  the  subject.  He  aidmitted  (13th  December,  1830),  in  the 
debate  on  the  supplies,  that  sinecure  offices  were  a  great  burden  on  the 
cooniry,  and  that  there  was  no  defence  for  patent  places ;  but  maintained 
that  it  was  absolutely  necessary  that  every  administration  should  have 
some  places,  or  other  means  of  liberality,  as  aids  to  carrying  on  the 
govenunent  of  the  country.  He  strongly  objected  to  Lord  Althorp's 
proposition  (11th  February,  1831)  of  imposing  a  transfer-dutj[  on  funded 
property,  a  measure  which  he  denouncea  as  a  violation  of  national  faith ; 
and,, on  the  22nd  of  February,  1831,  he  questioned  the  policy  of  Lord 
Howick's  plan  of  emigration.  He  declared  that,  though  he  had  no  objec- 
tions  to  facilitate  emigration,  when  necessary,  he  was  not  disposed  directly 
to  encourage  it:  that  subject  he  considered  to  be  clogged  with  niany 
difficulties. 
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colonial  policy,  or  of  aodal  arrangement,  firom  a  royal  grant 
down  to  an  Irish  election-snbscription  fund,  were  with  eqnal 
fiEunHty  apprehended  and  iUnstrated  by  him :  no  topic  was  in  its 
nature  so  intricate  or  in  its  consequences  apparently  so  trivial 
as  to  prevent  him  £rom  disentangling  the  one  or  demonstrating 
the  possible  ultimate  importance  of  the  other.  He  tbok,  for 
instance,  an  active  part  throi]^hout  the  whole  of  the  debate  on 
the  point  of  Privil^e,^  arising  out  of  the  much-agitated  cause 
of  Stockdale  v.  Hansard — a  debate  which  called  forth  the 
powers  of  the  most  distinguished  lawyers  in  the  House.  It 
was  his  impression  that  the  House  was  not  justified  in  pub- 
lishing reports  of  their  proceedings  in  the  manner  which  was 
then  pursued.  Again,  he  carefully  perused  all  the  papers  on 
the  Jamaica  question ;  and  confessed,  that  the  more  he  read 
and  pondered  the  facts  presented  to  him,  the  more  satisfied  was 
he,  that  there  was  no  ground  for  the  proposed  suspension  of  the 
constitution  of  that  colony.  It  by  no  means  followed,  he  held, 
that  because  the  party  to  which  he  belonged  had  thought  it 
necessary  to  suspend  the  constitution  of  Canada,  a  similar  sus- 
pension of  the  constitutional  rights  of  other  colonies  would  be 
justifiable.* 

Sir  Edward  Sugden  had  been,  down  to  the  year  1829,  a 
strenuous  opponent  of  Catholic  emancipation;  but  when  Sir 
Robert  Peel,  in  the  beginning  of  that  year,  proposed  to  deal 
with  the  question  in  connection  with  the  suppression  of  the 
Roman  Catholic  Association  in  Ireland,  he  was,  as  many  others 
were,  induced  to  give  his  support  to  the  minister,  and  to  sacri- 
fice the  strong  opinions  which  he  had  hitherto  advocated,  in  the 
hope  of  conciliating  the  loyal  affectioiis  of  that  portion  of  the 
body  pohtic  which  ever  since  has,  in  spite  of  the  infallible 
panacea  then  administered,  been  writhing  in  all  the  agonies  of 
sacerdotal  turbulence  and  religious  intolerance.     He  thought  it 

*  Vide  Hans.  P.  D.  vols.  li.  lii.  liii.  He  highly  complimented  Mr. 
Serjeant  Wild  (now  Lord  Truro)  on  the  erudition  displayed  by  him  on 
that  occasion. 

'  Vide  Debate,  30th  May,  1839.  The  distinction  taien  by  him"  was 
founded  on  the  fact,  that  the  supplies  had  been  wantonly  stopped  by  the 
Canadian  Assembly, — an  extreme  measure,  which,  while  it  was  the  excep- 
tion in  the  mother  country,  had  become  the  rule  in  the  colony. 
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expedient  that  both  measarw,  as  propooed  bj  govenuaent^ 
should  have  his  support.  It  is  qtdte  obvious,  however,  £rom  the 
language  which  he  employed  in  the  course  of  the  debates  as 
weU  as  £rom  the  views  which,  it  was  well  known,  he  enter- 
tained, that  in  foUowing  at  that  time  in  the  wake  of  Sir  Boberi 
Peel  he  was  doing  violence  to  his  reason  and  had  consented  to 
suppress  rather  then  to  abnegate  Ins  former  sentiments.  He 
ean  no  more  be  justified  in  the  course  which  he,  on  that  occa- 
aion,  pursued  than  can  the  great  leader  who  seduced  him  into 
the  political  snare.  So  sudden  was  his  conversion  on  this  point 
that,  while  he  expressed  his  surprise  at  the  measure  of  eman- 
cipation having  been  recommended  in  the  speech  from  the 
throne,  he  perceived,  all  at  once,  that  it  was  "  the  only  course 
wMch  could  ensure  the  safety  of  the  constitution,^'  and  professed 
himself  prepared  to  sanction  it,  accompanied  as  it  was  alleged  to 
be  with  other  measures  for  the  amelioration  of  the  people  of 
Ireland.  Once  resolved  to  abandon  his  principles,  the  acute 
and  weU-practised  mind  of  Sir  Edward  Sugden  found  no  diffi* 
culty  in  devising  flimsy  apologies  and  framing  specious  argu- 
xaents  in  defence  of  the  line  of  policy  into  which  he  had  been, 
perhaps  unwillingly,  drawn ;  and  he  appears  to  have  soothed  his 
disquieted  conscience  by  the  reflection  that  the  bill  provided  for 
Protestant  ascendancy.  Pretending  to  be  satisfied  with  a  species 
of  intellectual  hair-splitting,  he  assisted,  though  with  Ul-dis- 
guised  misgivings,  in  opening  those  flood-gates  of  the  constitu- 
tion which  have  never  since  been  fully  closed.  But  his  faculty 
of  taking  nice  distinctions  was  allowed  to  sleep  when  he 
^vreighed  the  respective  claims  of  the  Catholic  Association  and 
the  Brunswick  clubs ;  and,  although  he  admitted  that  when  the 
latter  were  instituted  in  Ireland  their  formation  was  necessary 
as  a  counterpoise  to  the  former  and  that,  if  he  had  lived  in 
Ireland,  he  would  have  joined  one  of  them,  he  could  see  no 
occasion  for  su9h  a  dub  in  England,  and,  accordingly,  con- 
ceived that  it  should  be,  along  with  the  Catholic  Association, 
suppresed :  in  other  words,  that  an  assemblage  of  loyal  men, 
united  in  defence  of  Church  and  State,  oi^ht  to  be  put  in 
precisely  the  same  category  with  an  organized  body  of  mal- 
contents who  aimed  at  the  overthrow  of  both.    It  cannot  be 
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denied^  that^  at  this  juncture  of  his  public  life^  Sir  Edward 
Sugden  betrayed  symptoms  of  a  shifting  policy.  By  some  his 
conduct  will  be  applauded^  as  a  wise  adaptation  of  his  views  to 
the  paramount  necessities  of  society;  while  by  others  it  will  be 
condemned  as  an  instance — ^the  only  one^  we  believe^  through- 
out his  long  career — of  that  laxity  of  political  principle  which 
has  more  recently  become  the  bane  and  the  scandal  of  the  age. 

But  he  amply  redeemed  his  character  for  consistency  by  the 
steady  and  persevering  resistance  which  he  offered  to  the 
Reform  Bill  throughout  all  its  stages.  He  examined  its  details^ 
exposed  its  defects^  and  invoked  the  members  of  the  House  of 
Commons  to  divide  upon  the  various  clauses  with  fair  and 
tmbiassed  minds.  Even  after  the  biU  had  been  sent  into  com- 
mittee he  would  cheerfully  have  applied  all  the  powers  of  his 
mind  to  the  amendment  of  its  details  so  as  to  promote  the 
facility  of  carrying  the  measure  practically  into  effect.  The  House 
of  Commons,  however,  was  not  then  in  a  humour  to  listen  to 
reason  or  argument.  His  suggestions  were,  one  after  another, 
so  unceremoniously  thrown  aside,  that  he  saw  the  futility  of 
wasting  the  time  of  the  public  and  expending  his  own  enei^es 
in  an  unequal  and  hopeless  struggle. 

Thwarted  though  he  frequently  was  in  his  political  opinions 
the  slightest  suggestions  of  Sir  Edward  Sugden  on  any  subject 
relating  to  the  theory  or  practice  of  the  law  of  England,  espe- 
cially as  that  law  is  administered  in  courts  of  equity,  were 
universally  received  with  the  utmost  attention  and  respect.  At 
the  same  time  he  was  opposed  to  rash  innovation  and  turned 
aside  with  gentle  irony  the  iU-directed  shafts  of  too  sanguine 
reformers.^  He  avowed  at  Un  early  period  of  his  career  that 
the  law  of  property,  as  adnunistered  in  the  different  forums  of 
this  country,  exhibits,  if  we  make  allowance  for  the  imper- 
fections which  cling  to  all  human  legislation,  a  most  splendid 
and  comprehensive  code  of  jurisprudence;  ^  and  he  dreaded  the 
fact  of  its  being  tampered  with  by  those  who  forgot  the  advice 

^  Vide  *'  A  Letter  to  John  Williams,  Esq.  in  Beply  ix>  liis  Observations 
on  the  Abuses  of  the  Court  of  Chancery."  By  E.  B.  Sugden,  Esq.  Lon- 
don, 1825. 

3  Yide  "  Series  of  Letters  to  a  Man  of  Piroperty,"  pp.  3,  5. 
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of  Lord  Bacon^  in  his  portraiture  of  a  good  judge,  that  "  he 
should  draw  his  learning  out  of  his  hooks,  and  not  out  of  his 
brains/^  ^  Condenming  all  propositions  which  might  contem- 
plate a  suhversion  of  the  existing  law  of  real  property  he  had  no 
objection  that  any  rubbish  which  time  had  cast  over  some  de- 
partments of  it  should  be  swept  away.^  But  he  looked  with 
alarm  on  the  disposition  which  prevailed  to  strike,  under  the 
pretext  of  amendment,  at  the  root  of  a  system  under  which  the 
country  had,  for  ages,  flourished.  Laws,  he  believed,  are  not  so 
much  the  creation  of  the  wisdom  of  man  as  the  gradual  growth 
of  time;  and  nothing  can  be  more  absurd  than  to  suppose  that 
any  individual,  however  profound  his  wisdom  or  extensive  his 
knowledge,  could  frame  a  code  of  laws  for  the  purpose  of 
governing  the  property  and  rights  of  a  people  in  so  compli- 
cated a  state  of  society  as  that  of  England.  He  therefore  ques- 
tioned the  policy  of  setting  the  minds  of  men  afloat  upon  points 
which  long  experience  had  sanctioned,  even  although  the  reasons 
which  originally  suggested  them,  or  the  principles  upon  which 
they  were  founded,  might  not  be  immediately  apparent.'  Law, 
as  we  have  already  hinted,  is,  and  must  be,  a  science;  and  for 
that  reason.  Sir  Edward  Sugden  was  opposed  to  the  scheme  of 
codification.  Supposing  the  plainest  law  possible  to  be  enacted 
to-day,  the  interpretation  of  that  law  must,  in  the  course  of 
time,  necessarily  be  a  subject  of  scientific  exposition.** 

*  Tide  "  Speech  delivered  in  the  House  of  Commons  on  the  11th  of 
Pecember,  1830,  by  Sir  E.  Sugden,"  p.  23. 

2  Vide  Hans.  P.  D.  (N.8.)  vol.  xviii.  pp.  898,  902  j  29th  Feb.  1828. 
»  29th  February,  1828. 

*  Compare  with  the  matter  to  be  found  scattered  through  his  speeches 
in  ParHament  "  A  Letter  to  James  Humphreys,  Esq.,  on  a  Proposal  to 
repeal  the  Laws  of  Eeal  Property,  and  substituting  a  new  Code."  By 
E.  B.  Sugden.  Lond.  1826 ;  pp.  27,  30.  His  remarks  were  well  received 
by  Mr.  Humphreys,  who  rejoiced  that  the  subject  had  attracted  the  atten- 
tion of  Mr.  Sugden.  Vide  the  "  Letter"  of  that  gentleman  to  Mr.  Sugden, 
in  reply  to  the  above.    It  was  published  in  the  year  1827. 

It  may  here  be  remarked,  that  Sir  E.  Sugden  has  always  been  opposed 
to  the  estabHshment  of  a  general  register  for  deeds  and  instruments  affect- 
ing real  property  in  England  and  Wales.  When  the  bill  for  the  attain- 
ment of  that  object  was  moved  for  by  Mr.  (now  Lord)  Campbell,  on  the 
16ih  of  December,  1830,  Sir  E.  Sugdep,  whDe  he  disclaimed  any  intention 
of  offering  captious  opposition  to  the  measure,  hinted  that  he  would  take 
a  fature  opportunity  of  stating  how  far  and  why  he  differed  in  opinion 
from  Mr.  Campbell ;  and  accordingly,  on  the  11th  of  October,  1831,  he 
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Throughout  all  the  debates  which  took  place  on  the  Suits  in 
Equity  BiU,  during  the  month  of  June,  1830,  Sir  Edward 
Sugden  was  in  his  place  to  require  explanations  or  to  suggest 
amendments ;  and  in  every  question  iavolving  the  administra- 
tion or  amelioration  of  the  law  he  took  a  deep  interest.  In  the 
debate  on  the  subject  of  punishment  of  death  for  forgery  (7th 
June,  1830),  he  stated  that  he  considered  the  clause  which 
abolished  capital  punishment  for  forging  deeds  a  dangerous 
alteration ;  and,  even  if  the  bill  were  passed,  the  Legislature 
would  still  have  to  contend  with  public  sympathy.^ 

In  the  year  1835,  he  was,  under  the  administration  of  the 
Duke  of  Wellington  and  Sir  Robert  Peel,  appoiated  Lord 
Chancellor  of  Ireland,  and  the  duties  of  that  high  office  he 
discharged,  as  might  have  been  anticipated,  with  distinguished 
success.  His  tenure  of  office  was,  on  this  occasion,  of  short 
duration.  His  decisions,  however,  within  the  period  of  his 
official  residence  in  Ireland,  furnished  materials  for  the  publi- 
cation of  a  small  volume  of  reports,*  the  contents  of  which  bear 
ample  testimony  to  his  high  judicial  qualifications.  Indeed, 
the  Attorney-General  for  Ireland  acknowledged,  on  behalf  of 
the  Bar,  the  deep  sense  entertaiaed  by  one  and  all  of  that 
learned  body,  of  the  eminent  ability  with  which  he  had  dis- 
charged the  duties  of  his  high  office. 

"Short  as  has  been  the  period,"  said  he,  "of  your  lordship's 
elevation,  it  has  afforded  ample  opportunity  for  the  display  of  judi- 
cial powers  of  the  highest  degree  of  excellence.     Had  that  period 

referred  to  many  of  the  provisions  of  the  bill  as  having  an  injurious  ten- 
dency; upon  the  whole,  he  believed  that  the  evils  attendant  upon  the 
proposed  plan  would  more  than  counterbalance  any  benefits  whicn  might 
possibly  now  from  it.  A  similar  system  had,  he  knew,  proved  mischievous 
m  Ireland.  Eight  or  wrong,  he  has  proved  a  formidable  adversary  to  the 
recognition  of  the  scheme  in  England.  On  such  a  subject  every  word 
from  such  a  man  carries  with  it  great  weight.  No  ministry,  mdeed, 
would,  without  much  pressure,  act  in  opposition  to  his  eayressea  opinion. 

^  Any  minute  delineation  of  the  strictly  legislative  labours  of  Sir  Ed- 
ward Sugden  would  be  a  work  of  supererogation.  It  is  sufficient  to  refer 
the  reader  to  "  Sir  E.  B.  Sugden's  Acts :  with  Notes,"  by  Mx,  Atkinson  5 
and  "  The  Trustee  Act,  1850,"  by  Mr.  Headlam. 

^  ''Keports  of  Cases  argued  and  determined  in  the  High  Court  of 
Chancery  in  Ireland,  during  the  Time  of  Lord  Chancellor  Sugden,  from 
the  Commencement  of  Hilary  Term,  1835,  to  the  Commencement  of  Easter 
Term,  1835."  By  B.  C.  Lloyd  and  Francis  Goold,  Esqrs.,  Barristers-at-Law. 
London,  1836. 
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been  fltill  ahorfcer — ^had  it  been  limited  to  the  observation  of  a  single 
day,  it  would  have  been  sufELcient  to  have  impressed  us  with  an 
indelible  conviction  of  the  profound,  extensive,  and  accurate  learning, 
the  patience  and  discrimination,  the  masterly  exposition  and  applica- 
tion of  the  principles  of  equity ;  and,  above  all,  of  the  ardent  tove  of 
justice  and  elevated  tone  of  moral  feeling  which  marked  and  dis- 
tinguished your  judgments." 

After  the  change  of  administration  in  the  year  1841,  when 
Ijord  Lyndhurst  receiyed  the  seals.  Sir  Edward  Sugden  was 
again  appointed  Chancellor  of  Ireland ;  and  his  nomination  gave 
general  satisfaction.^  His  last  appearance,  we  believe,  in  the 
Honse  of  Commons,  was  on  the  20th  September,  1841,  when, 
in  allusion  to  that  appointment,  he  vindicated  himself  from  a 
charge  made  against  him  by  the  present  Lord  Truro,  who  imputed 
to  him  an  unconstitutional  act  in  his  taking  his  seat  in  the 
House  of  Commons  subsequently  to  his  having  accepted  office 
under  the  crovm.  His  defence  was,  that  he  had  only  consented 
to  fill  the  high  office  offered  to  him  but  did  not  then  legally  fill 
it ;  and  that  he  considered  it  his  duty  not  to  abandon  the  trust 
reposed  in  him  by  his  constituents  until  he  had  lost  it  in  law. 
The  House,  he  hoped,  would  acquit  him  of  any  improper  feeling 
or  presumption.- 

Eyen  when  raised  above  the  necessity  of  legal  inyestigation 
his  thoughts  still  continued  to  flow  in  their  wonted  channel; 
and,  accordingly,  in  the  year  1849,  he  favoured  the  profession 
with  the  results  of  the  first  attempt  which  had  been  made  to 
embody  in  the  form  of  a  treatise  the  decisions  of  the  House  of 
Liords  on  the  law  of  property.^     Some  of  his  contemporaries 

^  He  took  his  seat  in  the  Court  of  Chancery  in  Ireland  on  the  2nd  of 
^November,  1841|  and  held  office  until  the  year  1846 ;  during  which  period 
he  introduced  many  practical  improvementB  into  the  law  of  that  country. 
His  attention  even  to  the  interests  of  suitors  may  be  seen  from  the 
*'  Orders  in  Chancery"  issued  by  him :  vide,  particularly,  the  Order  bear- 
ing date  12th  May,  1842.  In  illustration  of  his  judicial  eminence  it  is 
omy  necessary  to  refer  to  the  Keports,  published  by  Messrs.  Drury  and 
Warren.  These  [Reports  form  a  continuation  of  the  series  commenced  by 
Messrs.  Lloyd  and  Goold.  The  decisions  of  Michaelmas  Term,  1841,  are 
reported  by  Messrs.  Drury  and  Walsh ;  but  the  latter  gentleman  having 
found  it  impracticable  to  continue  the  task,  the  duty  devolved  on  Mr. 
Warren,  in  conjunction  with  Mr.  Druiy. 

3  Hans.  Pari.  Deb.  vol.  lix.  p.  621. 

'  Compare  with  tilie  Introduction  to  this  work  "  A  Letter  to  the  Eight 
Hon.  Viscount  Melbourne,  on  the  Present  State  of  the  Appellate  Juris- 
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contrived^  tlirough  the  versatility  of  their  powers  and  the  variety 
of  their  tastes,  to  blend  with  professional  and  official  engage- 
ments tlie  cultivation  of  ancient  and  modem  literature.  Lord 
Brougham  had  even  in  early  life  advanced  far  into  the  regions 
of  the  pure  mathematics  and  liad  speculated  profoundly  on  the 
principles  of  political  science :  as  he  advanced  in  years  he  was 
ever  ready  to  break  a  lance  with  a  rival  through  all  the  grada- 
tions of  light  and  heavy  reviews  ;  and  to  him  nothing,  from  a 
smart  political  pamphlet  to  a  grave  and  excellent  treatise  on 
natural  theology,  came  amiss :  Lord  Campbell  spent  gracefully 
hours  of  relaxation  in  recording  the  failings  and  virtues,  the 
trials  and  the  triumphs  of  his  great  predecessors ;  but  to  the 
law  Sir  Edward  Sugden  bad  devoted  his  early  aflfections  and 
through  a  long  life  he  has  proved  faithful  to  his  first  love. 

Little  remains  to  be  added  with  which  the  reader  is  not 
familiar.  In  the  late  government  he  held  the  great  seal,  and 
was  called  to  the  House  of  Lords  as  Baron  St.  Leonards^  of 
Slaugham.*  On  the  16th  of  last  December,  the  ministry, 
having  been  defeated  on  the  Budget,  resigned,  and,  conse- 
quently. Lord  St.  Leonards  ceased  to  be  Chancellor.  As  his 
appointment  had  been  hailed  by  the  Bar  as  a  boon  to  the  public 
and  a  just  tribute  to  his  political  steadfastness  and  professional 
attainments  so  his  resignation  has  awakened  among  the  mem- 
bers of  the  equity  Bar  one  common  feeling  of  regret.  Urbane, 
patient  and  profound,  he  daily  gave  evidence  that  his  powers  of 
quick  apprehension  were  still,  under  the  weight  of  four  score 
years,  unimpaired  and  that  his  stores  of  legal  knowledge  were 
still  folly  at  his  command.  It  is  not  probable  that  one  so  far 
advanced  in  age  can  be  again  induced,  under  any  circumstances, 
to  quit  the  calm  of  domestic  scenes  and  encounter  the  anxieties 
and  fatigues  of  judicial  office ;  but,  besides  enjoying  the  satis- 
faction which  springs  from  the  consciousness  of  a  weU-spent 

diction  of  the  Court  of  Chancery  in  the  Honse  of  Lords,"  which  was  pub- 
lished by  Sir  Edward  Sugden  in  the  jear  1835.  At  all  events,  the  copy 
of  it  in  our  hands  bears  tnat  date :  it  is,  however,  the  second  edition. 

I  The  armorial  bearinffs  of  Lord  St.  Leonards  are : — az.  a  fesse  or,  in 
chief  three  women's  heads  couped  at  the  shoulders,  proper,  vested  and 
erined  or ;  in  base,  a  leopard's  head  of  the  last ;  in  crest,  a  leopard's  head 
erased  or,  ducally  gorged  az. 
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life^  he  may  oonfiole  himself  with  the  reflection^  that  he  has 
carried  with  him  into  retirement  the  esteem  and  admiration  of 
the  members  of  that  profession  which  he  has  so  long  enlightened 
and  adorned.^ 

Lord  St.  Leonards^  although  rather  below  than  above  the 
middle  height,  must  have  been,  in  early  life,  extremely  hand- 
some. Even  now,  his  countenance  retains  much  of  its  expres- 
siveness. He  looks  younger  than  he  really  is.  His  countenance 
is  oval  in'  form,  but  the  features  are,  of  course,  sharper  and 
more  angular  than  they  were  when  he  was  in  his  prime.  He 
has  clear  dark  eyes  which  give  much  quiet  and  thoughtful 
animation  to  his  otherwise  highly  intellectual  expression  of 
countenance.  He  has  always  been  remarkable  for  simplicity 
and  neatness  in  his  dress. 

Such  is  an  accurate  though  rapid  outline  of  the  professional 
and  parliamentary  career  of  this  eminent  and  most  estimable 
man;  and  those  who  are  most  familiar  with  his  mind  cannot 
fail  to  perceive  that  the  portrait  is  faithful  to  the  original :  there 
has  been  neither  a  colouring  nor  a  softening  of  the  features.  The 
maxim  of  Tacitus  has  been  present  to  our  mind,  '^  Ne  quid 
faUum  dicere  audeat ;  ne  quid  verum^  benevolentid  tantummodo, 
nan  dicere/'  We  have  seen  him  to  be,  as  an  author,  erudite  and 
scientific;  as  an  advocate,  skilful  and  acute;  as  a  politician, 
always  disinterested  and  rarely  inconsistent;  as  a  legislator, 
enlightened  and  patriotic ;  as  a  law  reformer,  sincere,  though 
prudent ;  and,  as  a  judge,  wise,  patient  and  impartial.  Surely, 
surely  Mr.   Eoebuck,  if   not   Mr.    Hume,   might  have  had 

^  Lord  BrotLgham,  with  that  frank  generosity  of  nature  and  patriotic 
anxiety  for  the  public  weal  which  elevatea  him  far  above  the  party  pre- 
judices which  darken  and  defile  inferior  minds,  bore  ample  testmiony 
{16th  November,  1862)  to  "  the  extraordinary  merits"  of  the  honourable 
and  learned  lord  in  the  conduct  of  the  important  measures  of  law  reform 
which  had  been  passed  during  the  preceding  session.  "  It  would  be  the 
height  of  ingratitude,"  continued  Lord  Brougham,  "  on  my  part,  and  on 
the  part  of  any  one  friendly  to  these  great  improvements,  to  omit  any 
fitting  opportunity  to  testify  his  sense  of  the  extraordinary  labour, — the 
skilM  and  learned  labour, — which  his  honourable  and  learned  friend  had 
bestowed  on  the  question  of  law  reform,  and  the  self-denial  he  had  dis- 
played in  everything  that  related  to  the  creation  of  patronage  throughout 
the  whole  course  of  his  useful  exertions  in  the  preparation  of  the  im- 
pnortant  measures  before  the  House."  It  would  be  presumption  to  add  a 
single  word  to  this  eulogy  of  Lord  Brougham  in  relation  to  such  a  subject. 
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the  charity  to  suppose  that  counsels  of  wisdom  might  pos- 
sibly drop  from  the  lips  of  such  a  man,  even,  although  he 
could  not  boast  of  haying  acquired  the  reputation  of  being  a 
parliamentary  censor  or  a  political  declaimer.  Although  he 
reached  not,  nay,  aimed  not  at  the  oratorical  excellence  which 
inflamed  the  lofky  ambition  of  Cicero — ^himself  the  greatest 
master  of  the  art  which  he  professed  and  his  speeches  the  most 
perfect  models  of  the  lessons  which  he  taught, — "  Neqtie  vero 
mihi  quidquam  prtestabilius  videtur  quern  posse  dicendo  tenere 
hominum  ccetus^  mentes  allicere,  voluntates  impellere^  quo  velit" 
his  self-knowledge,  an  exact  appreciation  of  his  own  powers,  led 
him  iato  an  humbler,  though  perhaps,  not  less  useM  walk : 
'^  Temporis  igitur  ratio,  et  ipsius  dicacitatis  moderatio  et  tempe- 
rantia,  et  raritas  dictorum  distinguet  oratorem  a  scurrd,  et  quod 
nos  cum  causa  dicimt^,  non  ut  ridiculi  videamur,  sed  utproficia- 
mus  aliquid,'* 

To  those  who  are  about  to  enter  or  who  have  recently 
entered  upon  the  path  which  Lord  St.  Leonards  has  with  such 
unfaltering  steps  pursued  this  sketch  ought  to  afford  at  once 
counsel  and  encouragement.  Few,  indeed,  can  hope  to  enjoy 
his  intellectual  endowments,  or,  without  temerity,  dream  of 
rivalling  his  success;  but  all  may  imitate  his  early  industry  and 
^systematic  progress,  his  self-discipline  and  self-reliance;  and 
these  are  the  virtues,  through  which  the  possessor  of  them  can, 
in  this  country,  scarcely  fail,  sooner  or  later,  to  be  conducted  to 
the  attainment  of  all  that  is  necessary  to  secure  a  happy  and 
useful  life.  No  man,  perhaps,  is  less  indebted  to  patronage 
than  the  subject  of  this  memoir,  and  yet  he  advanced  steadily 
in  life.  A  stranger  to  ostentation,  cherishing  quiet  and  simple 
tastes,  devoted  to  intellectual  labour,  he  is  another  instance  of 
the  great  truth,  that  duty,  sternly  obeyed  from  day  to  day, 
guides  her  willing  votary  to  riches  and  to  honours.  Although  it  is 
impossible,  while  glancing  at  the  course  run  by  him,  to  regard 
him  with  other  sentiments  than  those  of  deep  respect,  we  have 
not  allowed  our  admiration  of  his  intellectual  and  moral 
character  to  betray  us  into  an  extravagant  estimate  of  his 
merits,  or  to  invest  him  with  accomplishments  which  he  has  no 
pretensions  to  claim,  and  which  he  has  never  affected  to  possess. 
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It  is  strictly  on  the  fact  of  his  being  the  most  scientific  lawyer 
of  the  present  day  that  his  fame  must  ultimately  rest :  as  such 
he  may  fairly  be  classed  with  Hardwicke^  Thurlow^  and  Eldon. 

This  homage  has  been  paid  to  the  settings  not  the  rising 
sun ;  but  sink  when  the  luminary  may^  how  rich  and  soft  a 
radiance  shall  be  left  behind  ! 

It  is  gratifying  to  know^  that  he  has  at  last  reaped  the  fiill 
hanrest  of  his  labours.  Never  did  minister  of  the  Crown  dis- 
charge a  more  graceful  duty  than  did  the  Earl  of  Derby  when 
he  called  Sir  Edward  Sugden  from  his  retirement  to  preside  over 
the  councils  of  the  barons  of  England :  nor  can  any  one  mem- 
ber of  that  august  assembly^  high  and  ancient  though  his 
lineage  be,  trace  with  more  honest  pride  the  achievements,  in 
field  or  senate,  of  hia  ancestors,  than  may  Lord  St.  Leonards, 
conscious  of  the  moral  qualities  and  intellectual  exertions 
through  which  alone  his  honours  have  been  won,  point  to  the 
simple,  expressive  motto  on  his  shield — "Labore  vincesJ' 

E.  R. 


Art.  IV.— law  REFORM  AND  ITS  PROSPECTS. 


AT  length  there  is  a  common  agreement  amongst  all  men — 
professional  and  unprofessional,  lawyers  and  statesmen, 
merchants  and  country-gentlemen — ^that  law  reform  is  one  of 
the  main  wants  and  necessities  of  the  day.  The  late  Lord 
Chancellor  did  good  service  by  carrying  out  many  of  the  recom- 
mendations of  the  Chancery  Commissioners ;  the  Irish  law  officers 
of  the  Derby  administration  proved  themselves  worthy  of  their 
high  position  at  the  Bar,  by  their  proposed  amendments  in  the 
conmion  law  procedure  in  Ireland;  the  new  prime  minister 
and  the  leader  of  the  House  of  Commons  announce  that  law 
reform  is  as  much  a  portion  of  the  basis  on  which  the  "  amal- 
gamated^' cabinet  is  raised,  as  is  the  carrying  out  of  the  prin- 
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ciples  of  recent  financial  legislation ;  and  wliilst  their  Attorney- 
General^  on  retaking  Ids  office^  recommends  himself  to  the 
continued  confidence  of  his  constituents^  expressly  on  his  now 
enlarged  powers  to  amend  the  law^  one  of  the  most  acute  of 
modem  equity  lawyers  accepts  the  officfe  of  Solicitor-General, 
boldly  avowing  to  his  agricultural  voters  that  the  state  of  the 
law  of  real  property  is  unfit  for  the  exigencies  of  the  age,  and 
that  the  transfer  of  an  estate  in  land  ought  to  be  comparatively 
as  easy  as  the  transfer  of  any  other  species  of  realised  property 
of  the  same  value,  and  liable  to  like  particular  or  general 
limitations.  All  men,  indeed,  are  law  reformers  now,  and  even, 
those  who  have  heretofore  been  great  friends  of  "  all  that  is,'* 
give  in  their  adhesion  to  the  prevailing  cry.  The  difficulty  is 
great  to  find  out  the  man  who  in  talk  upholds  any  branch  of 
that  law  as  it  stands,  but  we  fear  the  difficulty  would  be 
still  greater  to  discover  any  large  number  of  men  who  have 
applied  their  minds  to  a  general  or  philosophical  investigatiou 
of  what  this  widely  called-for  reform  should  consist,  or  how  the 
good  may  be  ''conserved^'  and  extended,  whilst  the  defective 
parts  are  cleared  away.  Restoration,  under  any  circumstances, 
is  no  light  task ;  and  restoration  is  most  troublesome  where  the 
defects  have  been  long  accumulating.  Nearly  two  hundred  years 
ago,  John  Evelyn  asked,  in  terms  not  very  choice  and  not  very 
complimentary, "  Will  ever  those  swarms  of  locusts,  lawyers  and 
attorneys,  who  fill  so  many  seats  (in  parliament),  vote  for  a 
pubhc  register,  by  which  men  may  be  secured  of  their  titles 
and  possessions,  and  an  infinity  of  suits  and  frauds  prevented  ? 
Immoderate  fees,  tedious  and  ruinous  delays,  and  tossings  from 
court  to  court,  before  an  easy  cause,  which  might  be  determined 
by  honest  gentlemen  and  understanding  neighbours,  can  come 
to  any  final  issue,  may  be  numbered  amongst  the  most  vexatious 
oppressions  that  call  aloud  for  redress.^'  And  as  they  called 
aloud  then,  so  they  continued  to  call,  with  no  effect,  tiU  after 
the  accession  of  George  IV.,  with  very  small  effect  during  the 
reign  of  WiUiam  IV.,  and  with  better  prospects,  but  with  little 
more  permanent  force  during  the  first  years  of  her  present 
Majesty.  Had,  however,  honest  John  lived  tiU  the  present 
times,  he  would  have  been  able  to  dismiss  some  of  the  strongest 
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of  his  expletives  against  lawyers ;  for  he  would  have  found  that 
^virhilst  the  occupant  of  the  woolsack  had  started  in  the  race  of 
legal  reform^  and  had  jumped /^er  saltum  to  the  lead  of  the  law 
reformers^  counsel  had  betaken  themselves  to  the  "  Law  Amend- 
ment Society/'  and  the  members  of  the  lower^  though  not 
inferior  branches  of  the  profession^  the  '' lawyers  and  attorneys^'' 
liad  formed  themselves  into  ^'the  Metropolitan  and  Provincial 
Xiaw  Association/'  for  the  express  purpose  of  furthering  those 
practical  ameliorations  in  our  laws  which  have  been  demanded 
for  two  centuries^  and  are  still  to  be  accomplished. 

We  are  very  far  from  undervaluing  the  changes  which  have 
already  taken  place  in  the  practice  of  the  different  courts.  So 
fkr  as  they  have  gone  they  have  worked  well;  but,  even  in  the 
practice  of  the  courts,  there  is  a  vast  field  for  improvement. 

The  three  important  Acts  for  equity  reform,  passed  in  the  first 
session  of  1852,  have  gone  far  to  remove  some  of  the  principal 
abuses  of  the  courts  of  equity.  The  Master  in  Chancery  Aboli- 
tion Act  has,  so  far  as  new  suits  have  been  instituted,  taken 
away  no  inconsiderable  portion  of  the  inconvenience,  delay,  and 
expense  of  Chancery  proceedings,  which,  beyond  all  dispute, 
arose  from  the  fact  that  "  while  the  Master  r^dly  conducted  all 
the  most  important  business  of  the  suit,  and,  subject  to  appeal, 
decided  the  various  questions  which  arose  in  its  course,  he  yet 
possessed  no  judicial  authority,  and  only  derived  his  authority 
to  inquire  and  report  from  the  terms  of  the  decree  in  each 
particular  matter.^'  The  intention  of  the  Act  has  not,  however, 
been  carried  out  to  its  full  extent.  The  Masters,  who  have  been 
continued  for  the  purpose  of  completing  the  matters  already 
pending  before  them,  have  not,  to  any  appreciable  extent,  availed 
themselves  of  the  peremptory  powers  given  to  them  to  summon 
parties  before  them,  and  to  proceed,  in  the  absence  of  parties 
sununoned  and  neglecting  to  attend,  to  settle  and  wind  up 
these  matters.  We  believe  that  comparatively  small  progress 
has  been  made  in  these  offices  since  November,  and  that,  at  the 
present  rate,  it  wiU  take  years  to  finish  the  business  pending  at 
the  close  of  the  last  vacation.  It  would  certainly  have  been 
better,  as  the  committee  of  the  Law  Association  report,  that  the 
office  of  Master  had  been  *'  entirely  '^  and  immediately  abolished, 
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as  the  Clianceiy  Commissioners  recommended^  ^'so  that  the 
present  suitors  might  have  the  benefit  of  having  the  new  system 
completely  applied  to  the  suits  now  in  progress/'  Unless  some 
steps  are  taken  to  know  accurately  the  state  of  the  references  in 
the  Masters'  offices  still  incomplete^  and  unless  direct  orders  are 
given  to  set  the  Masters  and  their  clerks  in  motion  indepen- 
dently of  the  parties^  and  thus  to  wind  up  all  that  remains  of 
the  old  business^  it  may  happen  that  the  old  suits  will  linger^ 
and  that  old  suitors  will  be  kept  out  of  their  own  funds  long 
after  the  new  suits  have  been  completed^  and  the  new  suitors 
paid.  Lord  St.  Leonards^  when  in  Ireland^  set  himself  to  work 
to  see  what  had  become  of  the  old  suits^  in  which  no  proceeding 
had  been  taken  for  years^  and  he  was  the  cause  of  finishing 
many.  After  he  had  taken  the  seals  in  England^  he  made  like 
inquiries  of  the  solicitors  in  the  old  suits  here^  and  we  have 
recently  heard  of  the  winding  up  of  causes  that  had  lived 
through  two  or  three  generations  of  men,  and  a  whole  cycle  of 
lawyers.  Something  of  the  same  kind  might  be  done  with  the 
matters  stiU  sleeping  in  Southampton  SuUdings. 

The  courts  have  not  very  largely  used  the  discretionary  power 
of  making  specific  references  of  mercantile  and  scientific  mat- 
ters to  merchants,  accountants,  and  others;  and  it  will  stUl 
take  much  more  time  to  wind  up  a  testator's  afiFairs  in  Chancery, 
and  to  settle  his  debts,  than  it  will  do  to  wind  up  a  living  man's 
affairs  in  bankruptcy,  and  pay  a  dividend  on  the  estate. 

The  Act  for  the  Improvement  of  the  Jurisdiction  in  Equity, 
and  the  Suitors'  Relief  Act  for  the  Abolition  of  Fees  and  Regu- 
lations of  Offices,  have  also  proved  very  valuable;  the  seven  sets 
of  general  orders  in  Chancery  of  7th  August,  7th  September, 
16th,  23rd,  and  25th  October,  10th  November,  and  3rd  Decem- 
ber, have  been  framed  in  the  true  spirit  of  the  Legislature ;  they 
have  not  only  considerably  shortened  the  proceedings  of  the 
court,  and  materially  decreased  the  expense,  but  they  have 
modified  the  objections  to  the  course  of  practice  hitherto  pur- 
sued at  chambers;  and  the  amount  of  the  various  stamps 
directed  to  be  used  instead  of  payment  by  fees,  which  are 
abolished,  results  in  a  considerable  relief  to  the  suitor. 

The  main  evil  of  the  equity  courts — the  delay, — ^however. 
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still  exists^  and  -will  exist  under  the  present  arrangements.  The 
mass  of  interlocutory  applications  made  to  the  different  .courts 
on  motions  and  petitions^  and  the  hearing  of  short  causes  and 
claims^  occupy  so  much  of  the  public  time^  that  original  causes^ 
ripe  for  hearing,  advance  very  slowly  to  a  decision,  and  farther 
directions  and  costs  hare  to  wait  an  unreasonable  time  before 
they  are  disposed  of.  During  Michaelmas  Term  and  the  sub- 
sequent sittings,  at  least  two-thirds  of  the  causes  set  down  before 
Sir  James  Parker,  and  left  to  be  heard  by  Vice-Chancellor  Stuart, 
were  left  unheard.  A  special  case,  under  Sir  George  Turner's 
Act,  set  down  in  the  middle  of  July,  pending  a  decision  on 
which  the  parties  most  interested  are  without  any  ftmds  for 
subsistence,  stands  in  the  middle  of  January  more  than  twenty 
causes  from  a  hearing,  and  at  the  past  rate  of  progress  the 
parties  may  not  have  a  decision  for  two  months  more.  When 
the  Act  for  the  improvement  in  the  jurisdiction  was  before 
ParKament,  an  attempt  was  made  to  increase  the  number  of  the 
equity  judges ;  and  if  the  reform  of  the  Ecdesiastical  Courts  to 
which  we  shall  hereafter  allude,  shall  proceed  on  the  right 
principle,  another  equity  judge  will  assuredly  be  required. 
Another  cause  of  useless  delay  arises  in  the  registrar's  office. 
When  a  decision  is  pronounced  in  court,  and  a  note  of  it  has 
been  taken  by  the  registrar,  the  matter  rests  till  some  party, 
prosecuting  the  cause,  puts  the  machine  in  motion,  and  bespeaks 
the  minutes.  This  may  be  omitted  to  be  done  for  weeks  or 
months :  a  decree  pronounced  last  July  has  not  yet  been  passed 
and  entered.  The  registrar  does  not  act  like  the  associate  of  a 
common  law  court,  and  make  up  the  record  forthwith ;  neither 
has  he  the  power,  or  if  he  have  the  power,  he  does  not  exercise 
it,  of  drawing  up  the  minutes,  forcing  the  parties  at  once  to 
give  him  the  briefs  and  other  facilities  to  enable  him  so  to  do. 
The  minutes  may  be  after  some  delay  drawn ;  notice  has  to  be 
given  to  the  different  solicitors  to  attend  and  settle;  if  one  be 
absent,  another  notice  has  to  be  given;  and  when  finally  the 
minutes  are,  after  much  trouble  and  delay,  settled,  the  briefis  of 
all  the  parties,  hostile  or  friendly,  have  to  be  produced  and 
entered, — a  proceeding  of  no  ordinary  difficulty  in  cases  where 
interests  are  conflicting.    Not  unfrequently  the  court  has  to  be 
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spoken  to  on  the  minutes;  and  ultimately  the  decree  as  pronounced 
is  passed  by  the  registrar^  and  duly  entered.  The  poor  suitors 
are  under  the  delusion  that  when  they  have  heard  the  decree^ 
giving  them  possibly  a  distribution  of  the  fund  in  court,  they 
may  soon  be  put  into  possession  of  their  long-expected  wealth; 
but  though  money  orders,  upon  a  pressure,  have  the  preference 
in  their  turn  with  the  registrars,  the  general  delay  is  productive  of 
much  suffering  and  annoyance.  So  soon  as  an  order  or  decree 
is  pronounced,  it  ought  to  proceed  in  its  regular  turn,  and  with- 
out any  further  postponement,  to  be  put  into  its  effective 
shape. 

The  Common  Law  Procedure  Act  has  brought  additional 
business  to  the  courts  of  Westminster  Hall,  the  number  of  writs 
issued  has  increased,  and  the  public  are  balancing  the  advantages 
of  an  effective,  comparatively  inexpensive,  and  moderately  quick 
decision  in  the  old  courts,  against  the  expense  and  difficulty 
of  procuring  payment  after  judgment  obtained  in  the  County 
Courts.  Sut  this  Act  has  not  received  so  much  aid  from  the 
common  law  judges  as  the  equity  Acts  received  from  the  Lord 
Chancellor  and  his  colleagues.  From  November  till  the  first 
day  of  Hilary  Term,  the  profession  has  been  in  constant  expect- 
ation of  a  ^^  series  of  rules  for  the  regulation  of  the  practice 
under  the  Act,  and  a  scale  of  costs  to  be  allowed;"  and  now 
that  the  rules  have  made  their  appearance,  they  cannot  come 
into  operation  for  four  months;  for  they  must  be  laid  before 
Parliament  for  three  months,  and  the  time  of  their  promulgation 
has  been  so  contrived,  that  they  have  made  their  appearance 
just  when  Parliament  has  adjourned  for  a  month.  In  the  mean- 
time the  biU  for  the  reform  of  the  Irish  conimon  law  courts  has 
been  introduced,  and  has  met  with  such  a  favourable  reception, 
that  its  success  seems  undoubted.  It  is  apparently  a  mixture  of 
the  English  Common  Law  Procedure  Sill,  of  the  late  common 
law,  and  of  the  County  Court  system;  it  embraces  much  of  the 
merits  of  all  these,  and  it  has  been  well  remarked,  that  if  '^  the 
bill  becomes  the  law  in  Ireland,  and  is  found  to  work  well,  it. 
will  probably  be  extended  to  the  courts  at  Westmioster."  Since 
it  is  '^  a  manifest  eril  to  have  different  laws,  or  a  different  mode 
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of  procedure,  in  different  parts  of  the  United  Kingdom,  be- 
coming  every  year  more  and  more  closely  nnited  by  the  ties  of 
an  increasing  trade;  one  result  of  which  is,  that  ahnost  every 
man  engaged  in  business  of  any  magnitude  in  either  country  is 
liable  at  any  time  to  be  involved  in  litigation  on  the  other  side 
of  the  Chaonel,  and  for  that  purpose  has  to  apply  to  his  attorney 
for  advice  and  assistance/'  Thus  the  law  will  be  again  changed 
almost  as  soon  as  the  new  rules  can  be  of  any  practical  avail. 
In  consolidating  the  rules  of  the  three  courts,  and  in  issuing 
one  uniform  set  for  all,  the  judges  are  to  be  much  commended; 
but  the  Law  Association*  complain,  with  good  reason,  of  the 
mode  in  which  the  court  fees  have  been  settled.  Prom  the 
announcement  of  the  Lord  Chief  Justice  of  the  Queen's  Bench 
they  had  inferred  that,  like  the  new  payments,  instead  of  fees, 
settled  in  th&  courts  of  equity,  the  common  law  judges  had 
been  settling  a  reduced  scale  of  fees.  Upon  examining  the 
proposed  scale,  it  was  found  that  although  it  contained  fewer 
fees  in  number  than  the  old  scale,  yet  the  amount  to  be  collected 
was  considerably  increased;  the  abolished  fees  being  those  which 
were  seldom  paid,  while  those  that  are  always  paid  were  increased 
in  number,  and,  in  some  cases,  also  in  amount ;  "  and  the  com- 
mittee promise  their  exertions  to  procure  such  a  revision  as  wiU 
make  the  scale  really  a  relief  to  the  suitor." 

A  far  larger  change  in  the  law,  however,  is  required  by  the 
country  than  is  to  be  found  in  the  mere  improvement  of  the 
mode  of  admitiistering  the  existing  law  ia  the  different  courts; 
and  first  and  foremost  among  the  required  alterations  is,  what 
Mr.  Bethell  pointedly  referred  to — an  amendment  of  the  law  of 
real  property.  Among  all  the  suggested  modes  of  giving  relief 
to  the  owners  of  land  there  has  been  none  mentioned  which  ap- 
proaches in  the  smallest  degree  in  importance  and  value  the 
judicious  and  careful  alteration  of  the  very  complicated,  delay 
making,  and  expensive  system  of  real  property  law  in  this 
country :  and  the  trading  and  commercial  classes,  who  live  in 
their  own  houses  in  towns,  or  who  invest  their  savings  in  pur- 
chases of  land,  are  equally  interested  in  a  change  of  the  law. 
>  Circular,  No.  III.  Dec.  1862,  p.  8. 
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The  expedients  they  have  resorted  to  in  the  freehold  land 
societies^  and  in  the  building  societies^  have  only  more  completely 
complicated  the  difficulties  in  the  transfer  of  the  soil^  and  we  have 
donbts  whether  the  Building  Societies  Act  will  not  lead  to  more 
litigation^  with  reference  to  titles  passing  under  the  operation  of 
the  rules  of  these  societies^  than  any  other  Act  of  recent  times.^ 
No  one  who  has  had  to  deal  with  titles  a£Pected  by  these 
societies  can  have  failed  to  have  seen  how  much  the  ordinary 
insecurity  of  landed  property  has  been  increased^  and  how  much 
the  expenses  of  future  investigations  will  be  enlarged.  The  law 
itself  should  be  altered  to  meet  all  classes  of  transactions, 
whether  they  relate  to  a  few  roods  covered  with  bricks  and 
mortar,  or  to  thousands  of  acres  of  the  richest  pasture,  or  the 
bleakest  and  poorest  moor.  There  is  no  reason  why  the  man 
who  has  money  to  invest  in  land,  or  the  owner  «who  has  land 
which  he  wishes  to  seU  or  raise  money  upon,  should  be  obliged 
to  incur  very  heavy,  and  not  unfrequently  very  uncertain,  ex- 
penses, and  to  wait  for  weeks  or  months  before  the  object  can  be 
obtained.  The  country-gentlemen  who  have  had  seats  in  Parlia- 
ment have  been  the  chief  opponents  of  a  sound  reform.    They 

^  It  would  be  very  desirable  to  have  a  return  firom  the  Heeistrar  of 
firiendly  societieB,  containing  his  opinion  of  the  operation  of  the  law  npon 
bnilding  societies,  and  of  the  evils  inherent  in  them.  The  roles  of  no  two 
societies  precisely  agree ;  indeed,  they  may  be  as  various  as  the  private 
opinions  of  each  secretary.  There  is  no  common  form  of  security;  no 
common  rule  as  to  the  right  of  the  owners  of  shares  to  redeem ;  none  of 
the  ordinary  incidents  of  a  mortgage  in  the  nature  of  the  security ;  no 
mode  of  tiansferring  that  security  to  a  subsequent  incumbrancer,  and 
avoid  the  effect  of  intermediate  incumbrances ;  no  method  by  which  the 
books  can  be  preserved,  after  the  termination  of  the  society,  for  the  use  of 
the  subsequent  purchasers ;  no  permanent  and  accessible  record  to  prove 
that  the  parties  signing  receipts  which  revest  the  legal  estate  in  the 
proprietor  of  shares  are,  at  the  time  of  their  so  signing,  the  actual  trus- 
tees ;  no  check  upon  the  inadequacy  of  the  payments  to  meet  the  demands 
which  may  be  hereafter  made  upon  the  funds;  and  none  of  those  inci- 
dents of  security  or  attempted  security  which  the  law  has  thrown  around 
the  parties  investing  money  in  friendly  societies.  These  are  some  of  the 
inconveniences  already  felt;  and  they  will  be  soon  multiplied,  in  conse- 
quence of  the  impetus  given  to  the  societies  by  the  recent  judgment  of 
uie  Master  of  the  EoUs,  that  building  societies  can  invest  the  whole  of 
their  funds  in  the  purchase  of  land,  followed  as  that  decision  has,  we 
understand,  been  by  the  opinion  of  Sir  Fitzroy  Kelly  and  Mr.  Ogle, 
that  when  the  land  has  been  thus  purchased  with  these  funds,  it  may  be 
distributed  by  lot  among  the  shareholders,  without  rendering  them  liable 
to  the  Lottery  Acts. 
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have  fancied  that  the  safe  tenure  of  their  broad  acres  would  be 
in  some  mysterious  maimer  endangered  if  a  system^  which  has 
grown  up  from  abuse  to  abuse^  were  touched  in  the  slightest 
degree.  Yet  these  same  country-gentlemen  must  have  had 
ample  experience  imder  the  proceedings  of  the  Indosure  Com- 
missioners of  the  benefits  of  a  cheap  and  ready  mode  of  parti- 
tioning unenclosed  lands^  and  of  exchanging  with  their  neigh- 
bours the  fields  that  may  be  intermixed  with  adjoining  estates : 
moreover^  they  must  have  noticed  how  short  was  the  deed  which 
the  railways  required  for  vesting  in  them  the  lands  that  took 
sldn  after  skin  of  parchment  when  the  property  was  conveyed 
to  the  landed  gentlemen :  and  they  must  be  convinced  now  that 
their  ancestors^  who  in  the  time  of  the  Henrys  and  the  Edwards 
were  satisfied  with  deeds  of  conveyance  which  were  no  larger 
than  the  palm  of  the  hand^  were  quite  as  safe  against  adverse 
claimants  as  the  men  of  the  present  day^  who  hold  under  a  mul- 
tiplication of  deeds  of  wondrous  numbers  of  folios  in  lengthy  with 
an  additional  chance  of  error  or  mistake  in  every  additional  line. 
The  main  objects  to  be  obtained  in  dealing  with  real  pro- 
perty are  security  of  title  and  facility  of  transfer.  Whatever 
prevents  either  of  these  essentials  from  being  carried  out  mili- 
tates s^ainst  the  protection  and  assistance  which  the  law  ought 
to  afford  to  this  species  of  property.  Now  it  cannot  be  averred 
that  the  existing  and  most  compUcated  system  does  give  perfect 
security  of  title,  and  no  one  would  venture  to  assert  that  it  pro- 
vides for  facility  of  transfer.  The  most  careful  examination  of 
abstracts,  the  most  ample  searches  for  judgments  and  other  in- 
cumbrances, the  most  subtle  requisitions  of  the  most  eminent 
counsel  have  failed  to  give  security  of  title  in  many  estates.  To 
such  a  length  have  objections  been  multipKed  that  it  has  been 
long  proclaimed  to  be  almost  impossible  to  find  what  would  be 
deemed,  on  strict  investigation,  a  "  marketable  title.^'  Hence 
have  arisen  the  many  restrictions  upon  the  requirements  of  pur- 
chasers which  are  to  be  found  in  all  modem  conditions  of  sale, 
and  which  certainly  do  not  increase  the  market  value  of  the 
property  submitted  to  competition;  whilst  disputes  of  much 
fierceness  not  unfrequently  attend  the  settling  of  agreements 
for  purchase  by  private  contract. 
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In  such  a  state  of  entanglement  were  the  titles  to  real  pro- 
perty in  Ireland  involired^  and  so  inextricable  were  the  di£Gicul- 
ties^  that  when  the  Incumbered  Estates  Act  passed^  a  parliamen- 
tary title  was  given  to  the  purchasers^  and  henceforth  the  titie 
wiU  start  from  the  purchase  under  the  court.  Long  abstracts^ 
and  still  longer  examinations  and  recitals^  wiU  be  rendered 
worthless  for  some  years  at  least.  The  law  of  real  property  in 
Ireland  did  not  materially  differ  from  the  law  in  England  and 
Wales;  and  it  has  been  suggested  that  something  like  the  same 
provision  of  a  parliamentary  titie  should  be  given  in  this 
country  to  all  property  sold  under  the  directions  of  the  Court 
of  Chancery.  The  suggestion  deserves  much  consideration^ 
although  we  wiU  not  now  stop  to  discuss  at  length  its  merits  or 
the  objections.  It  is  perfectly  well  known  that  purchasers  under 
decrees  of  the  Court  of  Chancery  in  England  do  even  now 
beUeve  that  there  is  some  magic  in  the  matter^  and  that  somehow 
or  other^  by  some  mode  or  another^  and  by  some  person  or  another, 
a  purchase  under  the  Court  of  Chancery  is  more  safe  than  a 
purchase  made  in  the  ordinary  way.  It  is  a  popular  fallacy 
now,  but  it  may  with  ease  be  converted  into  a  reality;  and 
seeing  the  nxmiber  of  real  estates  that,  under  directions  for  sale 
in  wills,  or  for  the  payment  of  a  testator^s  debts,  or  upon  mort- 
gage securities,  are  and  will  be  dealt  with  by  the  courts  of 
equity,  such  a  provision  would  be  foimd  in  a  few  years  to  be  of 
extensive  operation.  Nor  need  there  be  any  sound  apprehen- 
sion that  the  rights  of  the  proper  owners  would  be  improperly 
dealt  with,  since  the  Lord  Chancellor  has,  under  the  provisions 
of  the  recent  Act,  appointed  some  of  the  most  eminent  convey- 
ancing counsel  to  investigate  titles  and  settie  conveyances;  it 
would  not  be  more  difficult  to  obtain  their  certificates  to  the 
propriety  of  selling  a  real  estate  with  a  parliamentary  titie,  than 
there  is  in  procuring  the  opinion  of  the  judges  upon  the  title 
coming  before  Parliament  to  be  dealt  with  by  an  Estate  Act ; 
and  as  the  estate  sold  with  such  an  advantage  would  produce 
its  fullest  value,  the  whole  interest  of  adverse  claimants  might 
be  settled  in  dealing  with  the  money  produced  by  the  sale,  and 
paid  into  court.  We  know  that  the  system  has  worked  well  in 
Ireland;  we  know  how  careful  has  been  the  chief  commissioner. 
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who  is  a  very  able  real  property  lawyer,  to  see  that  the  title  has 
been  sufficiently  stated  to  the  court  to  stop  any  flagrant  in- 
justice :  and  we  believe  that  a  report  might  be  procured  from 
Mm  which  would  be  very  interesting,  and  might  be  turned  to 
good  account. 

For  one  indispensable  change,  however,  the  public  are  fully 
prepared.    They  have  made  up  their  minds  that  the  first  step  to 
be  taken  to  insure  security  of  title  and  facility  of  transfer,  is  to 
establish  a  general  register  of  title-deeds,  with  proper  indexes, 
and  free  £rom  the  expense  and  annoyance  caused  by  the  registers 
already  existing  in  Middlesex  and  Yorkshire.    The  second  re- 
port of  the  Real  Property  Commissioners  dealt  most  amply  with 
this  branch  of  reform  twenty  years  ago.     It  is  almost  impos- 
sible to  add  anything  to  the  evidence  they  collected,  or  to  the 
recommendations  they  made  thereupon.     If  this  reform  had 
been  at  that  time  pressed  with  vigour,  and  yet  with  discrimina- 
tion, we  might  have  been  reaping  at  this  day  great  practical 
benefits  firom  the  researches  which  were  carried  on  with  so 
much  zeal  and  abiHty.    The  favourable  time  was,  however,  lost, 
and  we  have  been  for  fifteen  years  occupied  with  party  squab- 
bles, and  with  financial  alterations,  which  have  postponed  the 
amendment  of  the  law.    The  efforts  of  Master  Wm.  Brougham, 
whilst  member  for  Southwark,   and  more  recently  of  Lord 
Campbell,  to  carry  a  Registration  of  Assurances  Bill,  have  been 
rath^  prejudicial  than  otherwise ;  for  they  have  raibed  all  the 
objections  which  could  be  started  against  their  proposal,  and 
have  not  been  able  to  dispose  of  them,  or  to  meet  them,  as 
would  have  done  the  members  of  a  Government  introducing  the 
change  with  the  weight  of  their  authority  and  on  their  collec- 
tive responsibility.    Many  useful  changes  have  been  made  by 
the  efforts  of  individual  members  of  either  House,  but  so  vast 
an  alteration  could  hardly  be  expected  to  be  carried  by  indi- 
vidual exertion. 

In  all  civilised  coimtries  the  title  to  land  depends  upon 
written  documents,  and  proof  of  the  seller's  right,  beyond  the 
mere  fact  of  the  possession  of  the  land,  is  required  by  the  pur- 
chaser; and  it  is  a  necessary  consequence  that  means  should  be 

VOL.  XLIX.  NO.  XCVIII.  H 


98  Law  Btform  and  Us  Prospects. 

afforded  by  the  law  for  the  manifestation  of  all  the  doeuments 
requisite  to  complete  the  title^  and  to  protect  the  purchasers 
against  the  effect  of  any  docmnents  not  brought  to  their  know- 
ledge. At  present  nothing  of  the  kind  can  be  accomplished^ 
except  with  reference  to  copyhold  property,  where  the  transfers 
are  recorded  on  the  Court  rolls,  clearly,  concisely,  and  effec- 
tively. But  even  with  respect  to  copyholds  the  advantages  will 
very  soon  be  lost  by  the  general  enfranchisement  of  that  species 
of  estates.  With  regard  to  all  fee-simple  and  leasehold  estates 
the  evils  of  ages  have  been  accumulated;  not  only  does  an  in- 
tended mortgagee  or  purchaser  know  nothing  of  the  perfectness  of 
the  abstract  submitted  to  his  conveyancer,  but,  in  the  case  of 
large  properties  sold  off  in  lots,  or  for  building  purposes,  the 
most  troublesome  and  clumsy  expedients  must  be  resorted  to 
that  some  of  the  objects  of  registration  may  be  attamed.  Take, 
for  instance,  the  large  and  populous  town  of  Brighton — ^the 
greater  portion  of  the  eastern  division  is  bmlt  upon  the  Kemp 
estate ;  the  largest  part  in  bulk  of  that  estate  is  imder  a  mar- 
riage settlement,  and  could  not  now  be  used  for  building  pur- 
poses; but  the  separation  between  that  which  could  and  that 
which  could  not  be  built  upon,  is  only  to  be  found  in  an  ancient 
bridle-road  running  along  a  line  of  land  at  the  foot  of  the  de- 
clivity of  the  Downs,  so  that  in  times  to  come,  when  the  road- 
way shall  be  lost,  as  it  is  almost  now,  reference  will  have  to  be 
made  to  an  old  map  in  private  custody,  and  never  authenticated 
as  perpetual  evidence.  To  make  themselves  secure,  the  pur- 
chasers have  had  memoranda  of  their  purchases  indorsed  on  the 
original  settlement  and  conveyance  to  Mr.  Kemp  and  his 
trustees.  The  space  has  become  valuable  enough  to  be  charged 
for  by  the  square  inch ;  it  has  been,  or  will  soon  be,  exhausted; 
and  even  now  those  who  have  to  deal  with  the  property  are  sadly 
puzzled,  amidst  the  hundreds  of  memoranda,  to  know  whether  any, 
or  which,  of  them  relate  to  the  particular  portion  about  to  be  dealt 
with.  And  this  brings  us  to  the  notice  of  another  serious  evil 
in  the  existing  system.  Very  many  persons  in  the  course  of 
years  have  become  interested  in  the  same  deeds,  and  there  is 
great  trouble  and  expense  in  obtaining  their  production ;  add  to 
all  this  the  constant  danger  of  loss  by  fire  or  accident,  and  the  ad- 
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ditioiial  danger  of  the  foiling  or  substitution  of  deeds^  or  of 
the  conceahnent  of  rights^  and  we  have  the  strongest  grounds 
for  believing  that  a  general  registry  will  not  long  be  kept 
firom  us. 

In  formings  however^  that  general  registry^  care  must  be 
taken  that  the  index  is  capable  of  easy  reference.  It  will  not  do 
to  have  to  search  under  the  surname  alone^  of  which^  in  one 
year  in  Middlesex^  there  are  many  hundred  entries;  but  the 
parish  and  the  particular  estate  ought  to  appear  patent  on  the 
face  of  the  index.  When  the  commissioners  presented  their 
report,  they  thought  that  indexes  to  particular  estates  were  ob- 
jectionable, because,  in  order  to  frame  them  in  an  adequate 
manner,  a  general  map  or  ground  plan  of  the  entire  country 
would  be  required.  What  was  an  objection  in  1832,  has  now 
nearly  ceased  to  be  so.  Under  the  Tithe  Commutation  Act,  a 
map,  or  ground  plan,  of  every  agricultural  or  rural  parish  has 
been  made  or  adopted,  it  is  deposited  in  the  parochial  chest,  and 
is  of  constant  and  easy  reference.  True  it  is,  that  old  maps 
have  been,  in  some  instances  adopted,  at  the  request  of  the 
landowners,  by  the  Tithe  Commissioners,  and  the  latest  changes 
have  not  been  marked  upon  them ;  nevertheless,  they  are  suffi- 
ciently full  for  all  practical  purposes,  and  the  copies  in  the 
parishes,  and  the  duplicates  in  the  Tithe-office  in  London,  are  in 
constant  request  on  the  transfer  of  land.  A  system  can  be 
devised,  that  will  be  free  from  the  mischiefs  of  the  existing 
registries,  which  we  agree  in  thinking  "  to  be  worse  than  useless,'* 
and  which,  in  addition  to  the  expense  and  uncertainty  of  accu- 
rate search,  raise  innumerable  and  very  complex  questions  of 
actual  and  constructive  notice.  Upon  the  best  mode  of  giving 
local  practitioners  the  benefits  of  a  coimty  or  local  registration, 
in  addition  to  the  common  advantages  of  a  general  register  in 
the  metropolis,  we  shall  oflfer  a  few  words  by  and  by. 

We  take  it,  then,  that  one  of  the  promised  reforms  must  be  a 
general  system  of  registration  of  all  deeds  on  a  carefully  digested 
system,  one  which  will  be  at  once  simple  and  cheap ;  and  for 
that  end,  that  the  smallest  possible  expense  shall  be  made  to  fall 
on  small  transactions. 
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A  system  of  registration^  patent  to  all  parties  interested^  and 
of  easy  reference,  must  be  a  necessary  preliminary  to  a  proposal 
for  the  shortening  of  abstracts,  and  for  the  greater  security  of 
titles,  which  has,  we  believe,  foimd  considerable  favour  in  a  high 
quarter,  and  may  be  proposed  to  the  Legislature.  The  sugges- 
tion is,  that  all  titles  might  be  simplified  by  giving  to  every 
conveyance  of  the  fee  the  same  incidents  and  the  same  effect  as 
was  given  in  former  days  by  a  fine  :  and  thus  to  bind  the  parties, 
who  woidd  be  barred  of  any  latent  right  they  might  have  had ; 
the  privies,  or  those  in  any  way  related  to  the  parties,  and 
claim  under  them  by  any  right  of  blood  or  other  right  of  repre- 
sentation ,•  and  strangers,  that  is,  "  all  other  persons  in  the 
world,  except  only  parties  and  privies,*^  who  were  also  bound, 
''  unless  within  five  years  after  proclamation  made,  they  inter- 
posed their  claim,  provided  they  were  under  no  legal  impediments, 
and  had  then  a  present  interest  in  the  estate;"  the  impediments 
being  coverture,  infancy,  imprisonment,  insanity,  and  absence 
beyond  sea,  in  which  cases  the  persons  thus  incapacitated  from 
prosecuting  their  claims  had  five  years  allowed  them  to  put  in 
those  claims  after  such  impediments  were  removed.  Persons 
who  had  not  a  present,  but  a  future  interest  only,  had  five  years 
to  claim  in  after  their  right  accrued ;  "  and,  if  within  that  time 
they  neglected  to  claim,  or  if  they  did  not  bring  an  action  to 
try  the  right  within  one  year  after  making  such  claim,  and 
prosecute  the  same  with  effect,  all  persons  whatsoever  were 
barred  of  whatever  right  they  might  have,  by  force  of  the 
statute  of  non-claim."  Now,  publicity  is  the  essence  of  such  a 
change  in  the  law,  and  of  thus  virtually  limiting  actions  relative 
to  real  property  to  five  years,  instead  of  the  present  period  allowed 
by  law.  The  proposal  is  an  obvious  improvement  upon  the  rule 
now  existing,  aind  if  applied  under  restrictions  framed  with 
ordinary  care,  it  may  be  productive  of  good,  although  its 
novelty  in  practice  wiU  possibly  raise  many  objectors,  and  many 
objections,  which  must  be  met  and  satisfactorily  answered. 
]!»fotoriety  was  a  requisite  of  the  oldest  form  of  conveyance,  the 
feoffment,  followed  by  the  necessary  Uvery  of  seisin;  this 
oldest  form  of  conveyance  has  been  superseded  by  the  require- 
ments of  a  new  state  of  society  and  the  altered  circumstances 
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of  the  times.  There  ifi^  however^  no  reason  why  some  of  the 
advantages  of  livery  of  seisin  should  not  be  obtained  or 
recovered  by  another  mode ;  why,  in  feet,  there  should  not  be  a 
registration  sufficiently  plain  and  accessible  to  supply  the  defect 
.of  the  former  public  and  notorious  act,  by  which  the  country 
might  take  notice  of  and  testify  the  transfer  of  the  estate ;  and 
such  as  claimed  title  by  other  means  might  know  against  whom 
to  bring  their  actions.  Security  of  title  will  be  assuredly 
increased  by  the  adoption  of  such  a  limitation,  and  it  does  not 
seem  to  us  that  the  legitimate  interests  of  any  parties  will  be  mate- 
rially compromised.  It  is  obvious,  that  something  is  demanded 
for  the  simplification  of  dealings  in  land ;  and  a  return  to  the  in- 
cidentsof  an  old  and  heretofore  well-known  rule  (avoiding  the  dire- 
ful expense  of  the  old  system),  may  be  one  of  the  safest  modes  of 
adopting  the  existing  system  of  conveyancing  to  the  wants  of  the 
day.  Add  to  this  an  enactment  that  the  use  of  certain  stated 
words  in  the  operative  part  of  a  deed,  shall  imply  certain 
qualified  or  unqualified  covenants,  at  the  option  of  the  parties, 
and  it  will  become  possible  once  more  to  examine  a  title,  and 
frame  a  conveyance  or  a  lease  within  a  reasonable  time,  at  a 
reasonable  length,  and  at  a  moderate  cost. 

Another  reform,  upon  which  men's  minds  have  been 
thoroughly  made  up,  and  which  aU  parties  and  all  sections  agree 
in  demanding  at  the  hands  of  the  government  of  the  day,  is  a 
different  mode  of  granting  probates  of  wills  and  administra- 
tions ;  and  we  may  perhaps  add,  a  general  reform  of  the  law  as 
regards  divorce,  and  many  other  matters  of  no  great  frequency 
now-a-days ;  and  a  direct  change  in  the  administration  of  the 
Admiralty  Courts. 

The  question  of  improving  the  mode  of  proving  wiUs  and  grant- 
ing administration,  was  referred  by  the  late  government  to  a  new 
commission,  not,  perhaps,  with  the  intention  of  examining  and 
reporting  on  the  whole  subject,  but  of  devising  some  plain  and 
intelligible  rule  by  which  compensation  may  be  given  to  the 
various  vested  interests  which  will  be  affected  more  or  less  by 
any  change  in  the  syaiiem.  It  can  never  be  intended  that  the 
new  commissioners  should  inquire  afresh  into  the  propriety  of 
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retaming  the  872  oonrts  (286  of  which  are  in  the  piovinoe  if 
Canterbttry,  and  the  remaining  eighty-six  are  in  the  pioyince  of 
York),  which  haye  now  the  power  of  granting  probate ;  or  into 
the  coRectneas  of  obliging  two  or  more  grants  to  b&^  taken  out 
where  a  small  portion  of  property  lies  oat  of  the  jurisdiction  of 
the  particular  court  which  has  granted  the  probate — ^an  evil 
aggravated  lai^ly  since  the  introduction  of  railways^  and  the 
existence  of  their  stock  in  both  provinces  of  England^  and  also 
iu  Ireland;  or  into  the  disadvantage  of  having  two  portions  of 
the  same  will  decided  upon  by  distinct  tribunals  differing  in 
their  rules  of  construction,  in  their  mode  of  taking  and  esti- 
mating evidence,  and  in  most  of  the  essentials  of  coming  to  a 
decision,  or  of  administering  the  law :  it  cannot  be  necessaly  at 
this  period  of  the  nineteenth  century,  to  inquire  whether 
different  tribunals  ought  to  have  the  power  of  determining  that 
the  same  instrument  shall  be  valid  to  pass  money  and  funds 
and  leaseholds  to  any  amount,  and  shall  not  be  valid  to  pass  a 
quarter  of  an  acre  of  freehold  land.  These  things  camiot  be  within 
the  scope  of  the  pending  inquiry ;  they  have  been  dealt  with  and 
reported  on  years  since  by  two  commissions—one  the  Ecclesias- 
tical Commission  in  1830,  and  the  other  the  Real  Property 
Commissioners,  in  their  fourth  report.  These  reports  have  ex- 
hausted the  subject  of  the  objections,  though  the  suggested 
remedies  somewhat  differ. 

It  will,  however,  be  worth  while  to  look  a  littie  more  closely 
into  what  has  been  already  reported  ou^  and  into  the  strange 
vacillation  of  the  Legislature,  which  (after  such  reports,  and 
after  the  loud  complaints  of  mercantile  men,  and  men  of  landed 
property)  has  allowed  the  evil  to  continue,  and  the  anomaly  to 
be  unredressed. 

The  Ecclesiastical  Commissioners,  of  whom  several  were 
bishops  and  judges,  after  recommendiug  the  transfer  of  the  whole 
contentums  jurisdiction  from  the  Diocesan  Courts  to  the  Pro- 
vincial Courts,  go  on  to  describe  very  faithfully  the  mischief  of 
the  law  which  requires  a  double  probate  for  property  in  distinct 
proviuces  of  the  same  country.    They  say : — ^ 

"  The  law  on  the  subject  of  lona  notabilick  is  extremely  compli- 
»  Eeport,  p.  23. 
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cated  and  ill  defined ;  but  we  do  not  deem  it  neoeraary  to  enter  into 
any  minute  discoBBion  of  the  principles  on  which  it  is  founded, 
nor  the  dedmons  which  have  occurred.  It  is  sufficient  to  sa^, 
that  in  all  cases  where  probate  or  administration  is  taken  out  m 
any  court  within  the  province  of  Canterbury,  except  from  the  Fre- 
rogative  Court,  or  perhaps  a  royal  peculiar,  and  in  some  cases 
other  peculiars,  if  it  should  afterwaras  anpear  that  the  deceased 
died  possessed  of  hona  notahilia  within  another  jurisdiction,  the  pro- 
bate or  administration  is  null  and  void.  Bona  notabilia  are  said  to 
be  constituted  by  the  possession  of  personal  property  to  the  amount 
of  £5  in  another  jurisdiction.  In  some  of  the  older  cases  there  are 
many  nice  discussions  as  to  the  amount  and  mode  by  which  the 
Ifona  notabilia  shall  be  determined ;  but  the  general  rule  is  sufficiently 
illustrative  of  the  existing  state  of  the  law.  The  same  observations 
apply  to  the  province  of  York.  Where  there  is  personal  estate  in 
both  provinces,  there  must  always  be  two  probates  or  grants  of 
administration.** 

They  go  on  to  declare  very  emphatically : — 

"We  are  stronglv  impressed  with  the  difficulties  and  inconve- 
niences attending  the  present  state  of  the  law  relating  to  Inma 
notabilia^  and  the  mistakes  and  frauds  likely  to  occur  in  regard  to 
such  questions,  which  arise  entirely  from  the  distinctions  of  jurisdic- 
tions. We  perceive,  too,  how  easily  and  how  frequently  it  may 
happen,  even  where  great  diligence  is  used  to  ascertain  the  exact 
state  of  the  property,  that  debts  and  personal  effects  of  various 
descriptions  may  exist  in  another  jurisdiction,  and  yet  escape  all 
notice  until  after  the  probate  or  administration  has  been  obtained. 
The  consequence,  also,  of  the  nrobate  or  grant  being  null  and  void, 
must,  under  all  circumstances,  De  productive  of  expense,  delay,  and 
difficulty ;  and  in  some  instances  the  damage  sustamed  may  occasion 
very  great  inconvenience  or  detriment.'* 

Similar  considerations  apply  to  the  archideaconal  courts ;  and 
also  to  tbe  manorial  courts,  which  exercise  a  testamentary  juris- 
diction. These  last  are  only  forty-eight  in  all,  and  the  right  is  of 
little  or  no  advantage  to  the  lords  of  manors.  The  Ecclesiastical 
Commissioners  also  treat  well  of  another  evil : — ^ 

''There  exist  no  direct  means  applicable  to  all  cases,  of  obtaining 
a  final  determination  on  the  validi^  of  a  will  devising  real  estates ; 
in  some  cases  litigation  may  proceed  to  a  vexatious  extent  before  any 
remedy  can  be  applied :  and  the  jurisdiction  exercised  by  the  Court 
of  Chancery  is  not  an  original  jurisdiction  to  determine,  or  cause  to 
be  determined,  the  validi^  of  a  wiU,  but  its  functions  can  only  be 
called  iato  exercise  from  the  existence  of  a  trust,  or  some  collateral 
matter  of  which  it  has  cognizance.  Whilst  the  validity  of  a  title  thus 
remains  undecided,  it  appears  obvious  that  inconvenience  must  ensue, 

»  Eepprt,  p.  27. 


10^  Law  Rf^orm  and  its  Prospects. 

ioT  there  must  be  difficulty  in  disDosiug  of  the  property  by  sale,  or 
charging  it  with  encumbrances,  ana  those  having  an  interest  therein 
cannot  with  security  settle  their  aflQurs  for  the  benefit  of  their  family 
and  connexions."  ^ 

They  report  their  opinion*  that — 

"  The  validity  of  wills  disposing  of  real  and  personal  estate,  or 
either,  should  be  determined  by  trial  in  one  and  the  same  court,  and 
the  probate  made  final  and  conclusive  evidence  of  title  to  real  and 
personal  estate." 

And  they  think  that — 

'^  By  thus  rendering  the  judgment  of  a  competent  court  unappealed 
from,  or  a  judgment  of  a  court  of  appeal  on  the  merits,  after  proper 
warning  given  to  all  who  have  an  immediate  interest,  final  and  con- 
clusive, in  all  courts,  of  the  right  to  real  estate,  additional  security 
will  be  afforded  to  titles  to  real  property,  and  some  delay,  doubt, 
litigation,  and  expense  avoided." 

Of  course  introducing  vivd  voce  evidence  in  the  case  of  a  will 
of  personal  as  well  as  of  real  estate. 

When  the  Ecclesiastical  Commissioners  apply  themselves  to 
remedy  these  mischiefs^  as  well  as  to  remove  other  incon- 
veniences, they  avow  *  that  they — 

"  Are  unable,  after  most  careful  consideration  of  the  whole  sub- 
ject, to  devise  any  measure  so  effectual  and  likely  to  be  productive 
of  so  much  convenience  and  advantage  to  the  public,  as  that  of 
transferring  the  whole  testamentary  jurisdiction  and  the  exclusive 
rights  of  granting  probates  and  administrations  to "  [What  do  our 
readers  suppose  ?  to  one  court  of  probate  of  course.  Oh !  no  !  but] 
"  the  archiepiseopal  courts  of  the  respective  provinces ;"  one  of  such 
provinces  (Canterbury)  then  embracmg  twenty-two  dioceses,  and  the  • 
other  (York)  four  dioceses,  besides  that  of  Sodor  and  Man.  Although 
they  close  their  report  by  expressing  their  own  doubts  as  to  the  expe- 
diency of  continumg  the  provincial  jurisdiction  of  York,  they  *do 
not  venture  to  offer  a  specific  recommendation  on  this  head.'  " 

And  they  thus  enumerate  the  advantages  of  their  proposed 
reform* : — 

"  By  this  measure  the  imcertainty  as  to  the  validity  of  grants, 
and  the  insufficient  custody  of  testamentary  documents,  mil  be 
altogether  (?)  removed ;  increased  facility  will  be  afforded  for  the 
examination  of  wiUs  and  administrations,  and  the  discovery  of  per- 
sonal representatives."  •  *  *  «  Patronage  will  be  in  some  cases 
abolished,  and  in  others  diminished ;  but  as  all  patronage  is  a  trust 
for  the  benefit  of  the  public,  the  loss  of  it  will  be  cheerfully ! !  sub- 
mitted to,  when  arising  from  improvements  materially  conducive  to 
the  public  advantage ! ! !" 

'  Keport,  p.  31.  -  Ibid.  p.  73.  ^  ibij.  p.  24. 
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The  result  has  not  exactly  answered  these  sanguine  expecta- 
tions of  the  sacrifice  of  patronage  on  the  altar  of  the  country. 
The  Law  Association  pointedly  state  that  the  '*  great  difSculty 
arises  from  the  immense  amount  of  vested  interest  and  patronage 
that  must  be  interfered  with  by  any  adequate  reform/'  It 
remains  to  be  seen  whether  it  is  practicable,  we  know  it  is 
^^ possible/^  by  a  "careful  system  of  compensation  to  do  sub- 
stantial justice  to  all  parties/'  And  the  society  goes  far  enough 
to  declare  that  "  certainly  the  most  extravagant  compensations 
that  could  be  thought  of — ^they  seem  to  have  lost  sight  of  the 
Six  Clerks'  Office  abolition,  and  the  compensation  to  the  six 
clerks  and  their  widows — "  would  leave  a  very  large  mai^in  of 
gain  to  the  public,  by  the  abolition  of  the  present  system,  which 
is  burthensome  to  the  public,  without  being  remunerative  to  any 
portion  of  the  legal  profession,  except  the  very  small  class  who 
possess  the  monopoly  of  practice  in  the  courts." 

Nor  is  this  all.  Tlie  matter  was  again  fiilly  considered  by  the 
Real  Property  Commissioners  in  1833 :  the  evils  were  not  less  in 
their  view  than  in  the  opinion  of  their  brother  commissioners. 
They  report*  that — 

"  Serious  evils  are  occasioned  by  Ihe  existence  of  the  numerous 
jurisdictions  described,  in  addition  to  the  inconvemence  arising  from 
the  frequent  necessity  of  obtaining  several  probates  of  the  same  will. 
The  number  of  the  courts,  and  the  extent  and  nature  of  the  juris- 
diction of  many  of  them,  cannot  be  ascertained ;  the  right  to  some  is 
contested  between  the  superior  and  inferior,  and  between  spiritual 
and  lay  parties.  Many  of  them  have  not  hesitated  to  grant  probate 
of  any  wills  which  have  been  brought  to  them,  without  troubling 
themselves  to  inquire  whether  they  were  usurping  a  jurisdiction 
which  did  not  belong  to  them.  There  is  no  uniformity  in  the  practice 
or  rules  by  which  the  various  courts  are  governed.  Many  of  them 
are  without  competent  judges  and  officers  for  the  due  admmistration 
of  justice ;  a  few  have  secure  places  for  the  custody  of  the  important 
documents  which  they  compel  parties  to  deposit,  and  in  many  of 
them  such  documents  have  not  oeen  preserved,  except  within  a  late 
period." 

These  inconveniences  cause  expense  and  delay  in  the  transfer 
of  real  property,  and  the  existence  of  the  evils  being  known  to 
the  Ecclesiastical  Courts,  they  have  tried,  but  without  success,  to 
apply  a  remedy.     There  is  no  doubt,  say  these  commissioners, 

*  Fourth  Eeporfc,  p.  53. 
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that  the  laws  relating  to  the  proof  of  wills  should  be  rendered 
uniform;  and  as  the  evils  of  the  courts  of  probate  have  been^ 
for  half  a  century  at  least,  generally  acknowledged,  it  has  be- 
come the  prevailing  opinion  that,  if  the  system  of  granting  probate 
is  to  be  retained,  'Hhere  should  exist  only  one  court  of  probate 
for  the  whole  of  England  and  Wales/'  The  Real  Property 
CommissionerB  refer  to  the  advocacy  of  a  retention  of  the 
diocesan  courts,  ''on  account  of  the  facility  thereby  aflPorded  to 
persons  resident  in  different  parts  of  the  country,  who  may  wish 
to  see  the  wills  of  their  relations;"  but,  upon  the  whole,  they 
think  the  greater  general  convenience  would  be  obtained  by  the 
abolition  of  all  district  jurisdictions  whatsoever. 

With  one  central  court  of  probate,  however,  it  might  become 
necessary  to  extend  the  practice  of  probate  to  wills  of  real 
property,  and  to  give  to  the  court,  concurrently  with  the  courts 
of  equity,  a  general  jurisdiction  over  all  testamentary  causes, 
including  suits  for  the  administration  of  the  estates  of  testators, 
and  for  the  recovery  of  legacies.  Against  the  proposal  to  extend 
probate  in  its  common  form  to  real  property,  the  commissioners 
point  out  many  and  serious  objections;  and,  indeed,  with  refer- 
ence to  real  property,  a  probate  in  the  common  mode  of  obtaining 
it  will  give  no  better  security  for  its  validity  than  a  mere 
registration.  And  by  attributing  to  registration  the  effect  of 
probate  in  common  form,  the  Legislature  would  do  all  that 
seemed  to  the  commissioners  to  be  required  for  the  convenience 
and  protection  of  an  executor,  and  of  creditors  and  debtors. 
Whilst  on  the  suggestion  of  giving  a  concurrent  jurisdiction, 
the  commissioners  show  that,  to  make  it  efficient,  there  must 
be,  1st,  the  same  laws;  2nd,  the  same  forms;  3rd,  the  same 
powers;  and  4th,  the  same  appeal:  and  the  spiritual  courts 
differ  fix)m  the  courts  of  equity  in  all  these  particulars. 

If  all  the  objections  to  an  entirely  new  court  were  removed, 
it  would  only  be  in  fact  a  new  court  of  equity,  and  as  the 
existii^  courts  of  equity  are  able  to  dispose  of  all  the  testa- 
mentary business,  these  commissioners  think  that  the  public 
utility  will  be  better  served  by  using  the  existing  tribunals  than 
by  creating  a  new  one.  And  the  Beal  Property  Commissioners 
thereupon  proposed  that  '^probate  of  wills  should  be  discontinued. 
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and  the  whole  testamentaiy  jurisdiction  of  the  spiritual  courts^ 
contentious  and  voluntary,  abolished;^'  that  the  will  should  be 
registered,  subject  to  a  caveat  being  entered ;  an  office  copy  being 
delivered  to  the  executor,  which  should  be  conclusive  evidence 
of  the  title  of  the  executor,  unless  the  will  should  be  declared 
invalid  by  decree  of  a  court  of  equity;  and  that  such  court 
should  have  original  jurisdiction  over  wills  of  personalty  as  well 
as  of  realty,  and  should  be  authorised  to ''  entertain  a  suit,  either 
by  the  executors,  or  by  any  legatee  claiming  uuder  the  will,  to 
have  it  established,  or  to  have  its  trusts  carried  into  effect;"  or 
'' by  any  person  dauning  adversely  to  the  will  to  have  it  declared 
void." 

It  is  not  easy  to  ascertain  in  what  manner  the  probate  of 
wills  became  the  subject  of  ecclesiastical  cognizance;  it  has  so 
been  since  the  time  of  Edward  I.,  or  earlier ;  and  here  we  mark 
the  results.  The  evils  have  been  most  clearly  pointed  out,  and, 
as  we  have  seen,  two  remedies  have  been  suggested  by  those 
most  competent  to  form  a  judgment :  the  first  proposal  is  to 
have  one  court  of  probate;  the  second,  a  general  registration  of 
all  wiUs,  with  a  transfer  of  all  questions  arising  upon  them  to 
the  courts  of  equity.  The  first  proposal  has  found  most  favour 
with  the  Legislature,  and  has  formed  the  groundwork  of  some 
abortive  attempts  at  Legislation.  Li  1885  a  bill  was  brought 
before  the  Commons  to  consolidate  these  courts,  but  it  was  not 
carried  to  the  Lords.  They,  in  their  turn,  had  before  them,  in 
1843,  a  bill  '^to  carry  into  effect,  with  some  modifications,  the 
report  of  the  Ecclesiastical  Commissioners ;''  this  bill  was  referred 
to  a  select  conmiittee,  who  considered  very  attentively  the  claims 
of  some  objectors,  who  desired  to  retain  the  diocesan  courts; 
but^  after  a  dose  examination  of  the  matter,  the  committee 
decided,  with  the  Ecclesiastical  and  Beal  Property  Commis- 
sioners, against  keeping  up  a  separate  court  in  each  diocese; 
azid  in  favour  of  one  court  of  probate :  they  met,  however,  the 
complaint  of  the  local  men  by  recommending  that  a  copy  of 
each  will  should  be  remitted  to  the  diocese  for  facility  of  search 
and  inspection.  Still  no  Act  passed.  In  1844  another  bill  was 
before  the  Commons,  and  nothing  effective  was  done.  In  1846 
liord  Cottenham,  against  the  remonstrances  of  the  bishop  of 
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Exeter^  aad  under  the  recorded  protest  of  the  bishop  of  Salis- 
biuy^  carried  through  the  Lords  a  bill  to  found  a  new  court  of 
probate :  that  bill  never  met  with  the  concurrence  of  the  lower 
House :  the  subject  dropped^  to  be  renewed  after  another  interval 
of  seven  years^  with  something  like  a  hope  of  success. 

The  question  is  still  open^  whether  a  single  court  of  probate 
should  be  created^  or  whether  full  and  sufficient  use  may  not  be 
more  appropriately  made  of  existing  courts.  The  objections  to. 
a  new  court  of  probate^  unless  it  be  in  effect  another  court  of 
equity,  were  well  stated  by  the  Real  Property  Commissioners, 
and  remain  to  this  day  wholly  unanswered.  Moreover,  it  is  a 
great  disadvantage  to  the  public  to  have  a  multiplication  of 
distinct  courts  to  decide  separately  and  apart  the  same  questions, 
which  existing  courts  can  and  do  deal  with.  We  all  remember 
the  celebrated  plan  of  making  a  separate  court  for  the  decision  of 
bankruptcy  cases,  with  its  chief  judge,  its  puisne  judges,  and  all  the 
paraphernalia  of  a  distinct  tribunal,  and  how  it  fell  to  the  ground 
as  being  expensive  and  needless,  and  how  Yice-Chancellor  Knigh^ 
Bruce  subsequently  sat  in  bankruptcy  on  a  Wednesday  morning 
only,  and  how  he  usually  disposed  of  the  whole  business  by  noon. 
Experience  ought  to  teach  us  also  how  troublesome  it  is  to  con- 
fine all  the  questions  which  are  to  be  heard  on  any  particular 
branch  of  the  law  to  one  court.  The  Common  Pleas  was  sup- 
posed  to  be  a  great,  perhaps  the  only,  court  for  a  particular 
branch  of  the  law,  and  yet  that  branch  is  adjudicated  upon 
equally  by  the  other  courts.  It  is  admitted  that  the  appoint- 
ment of  another  judge  in  equity  would  be  of  advantage  in 
keeping  down  arrears ;  and  if,  instead  of  founding  a  new  court 
of  probate,  the  whole  matter  were  referred  to  the  equity  courts, 
we  believe  that  the  best  practicable  remedy  would  be  found. 
The  labour  of  the  judge  in  the  Ecclesiastical  Court  at  Doctors' 
Commons  does  not  appear  overwhelming,  and  assuredly  does 
not  lead  us  to  the  conclusion  that  disputed  rights  to  probate, 
and  arguments  as  to  the  validity  of  the  execution  of  wills, 
would  occupy  one-half  of  the  usual  daily  sittings  of  a  court 
of  equity,  and  it  would  be  obviously  advantageous  to  have  the 
remainder  of  the  judges'  time  available  for  other  matters  on 
which  he  is  fitted  to  decide. 
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For  these  reasons  we  are  strongly  impressed  with  the  opinion^ 
that  the  true  remedy  is  not  to  be  found  in  a  separate  and  new 
court  of  probate^  with  an  appeal  to  the  Queen  in  counsel^  but 
in  the  transfer  of  the  questions  on  probates ;  on  the  construc- 
tion of  wills ;  on  the  payment  of  legacies ;  and  on  the  proper 
administration  of  the  testator's  assets  to  the  courts  of  equity, 
in  all  cases  where  the  amoimt  involved  exceeds  a  certain  sum. 
But  we  would  avoid  the  objections  of  expense  and  also  of  delay, 
by  transferring  the  right  of  granting  probate  and  administration, 
and  of  settling  all  questions  involved  in  estates  of  small  amount, 
to  the  judges  of  the  County  Courts.  They  sit  and  act  on  the 
spot :  their  courts  are  of  easy  access  to  the  bulk  of  the  executors 
and  devisees ;  they  may  be,  and  in  most  cases  are,  presided  over 
by  men  of  competent  legal  knowledge ;  and  there  would  be  great 
facility  of  putting  them  in  motion  for  small  matters.  Pew 
there  are  who  have  not  felt  the  trouble  of  bringing  an  unwilling 
executor  to  account ;  and  if  it  were  a  rule,  that  all  executors 
should  render  an  account  to  the  district  court,  or  to  the  general 
court,  within  some  twelve  months,  an  undoubted  advantage 
would  be  gained.  Of  course,  it  would  be  necessary  under 
such  an  arrangement  as  we  suggest,  to  allow  to  any  party 
aggrieved  a  right  of  appeal,  giving  security  for  costs,  &om  the 
local  tribunal  to  the  judge  in  equity;  or  to  allow  the  local 
judge,  if  he  shall  feel  great  difficulty  upon  any  point,  to  submit 
the  case  on  his  written  statement  for  the  opinion  of  the 
higher  court.  Moreover,  the  judges  of  the  County  Courts,  and 
their  clerks,  who  are  now  distributed  over  the  diflferent  parts  of 
the  country,  and  are  to  be  found  in  most  of  the  towns,  might 
be  made  available  for  taking  the  preliminary  proofs  from 
executors  of  all  wills  to  be  registered,  and  for  transmitting 
them  to  the  chief  place  of  registration.  A  known  public  officer, 
directly  responsible  to  his  superior,  would  be  far  preferable  to 
the  occasional  and  almost  irresponsible  employment  of  a  surro- 
gate. The  initiative  in  all  cases  might  be  taken  by  these  officers 
of  public  and  known  courts ;  and  the  adjudication  in  estates  of 
small  amount  only  might  be  left  to  the  local  tribunal. 

The  question  of  compelling  executors  to  render  and  pass 
their  accounts  (for  which  in  the  case  of  administrations  the 
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Ecclesiasticai  Courts  take  a  bond^  practically  useless  from  the 
deficiency  of  the  power  of  the  court  itself  to  take  the  accounts 
of  the  testator's  estates)^  will^  under  an  amended  system^  force 
itself  more  prominently  upon  the  notice  of  all  parties :  some 
efficient  remedy  will  be  demanded^  and  must  be  had.  It  may 
be  very  doubtfiil^  whether  it  will  not  be  proper  to  nominate,  in 
all  cases  where  it  may  be  demanded,  some  public  administrator 
to  superintend  and  see  to  the  good  management  of  a  testator's 
estate.  This  officer  exists  in  our  East-India  possessions,  and  in 
several  of  our  colonies :  the  principle  of  some  such  appoint- 
ment in  matters  arising  out  of  the  realization  and  administration 
of  estates  in  bankruptcy,  has  been  recognised  in  our  own  land : 
and  when  the  public  attention  has  been  more  directed  to  this 
part  of  the  general  subject,  it  may  be  that  the  public  will 
require  the  services  of  some  such  public  officer. 

To  apply  ourselves  to  the  objection  which  has  been  raised 
alike  to  a  general  registration  of  deeds  and  of  wills  in  the 
metropolis,  because  it  will  deprive  parties  near  their  own  homes, 
and  country  legal  practitioners,  of  the  ready  means  of  local 
knowledge  and  investigation — ^let  us  say  at  once,  that  there  is 
considerable  force  in  the  objection ;  and  if  it  could  not  be  satisfac- 
torily and  cheaply  met,  we  should  certainly  agree  in  the  proposal 
for  several  local  registries,  rather  than  for  one  central  registry. 
We  do  not  underrate  the  expense,  the  trouble,  the  delay,  and 
the  imsatisfactory  nature  of  searches  made  in  the  metropolis  by 
the  clerks  of  the  London  agency  offices,  many  of  them  very 
young  men  only  passing  into  the  profession,  and  not  firequently 
capable,  by  previous  professional  knowledge,  of  appreciating  the 
niceties  required  in  conveyancing,  or  in  dealing  with  real  pro- 
perty. The  objection  may  be  most  satisfectorily  met  by  the 
local  registry  of  a  certified  copy  of  each  deed  and  will :  and  to 
make  these  easy  of  reference  for  all  parties,  we  would  suggest, 
that  in  every  county  which  for  the  purposes  of  the  Reform  Act 
has  been  divided,  there  should  be  a  separate  place  of  deposit  and 
reference  for  each  division;  and  that  for  the  purposes  of  con- 
venient access,  such  place  of  deposit  should  be  one  of  the  towns 
in  which  the  county  sessions  are  held ;  or,  in  the  case  of  lai^e 
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towns^  like  Idverpool  or  Maachester,  or  corporate  towns^  that  they 
should  be  selected.  We  mention  these  separate  sets  of  offices  for 
separate  divisions  of  counties^  because  in  many  the  communication 
(since  the  preval^ice  of  railways)  is  less  direct  between  the  two 
divisions  of  the  same  county^  than  between  the  chief  places  in 
the  county  and  the  metropolis ;  and  if  the  expense  of  a  duplicate 
or  copy  is  to  be  incurred,  the  local  search  ought  to  be  facilitated 
in  evexy  practicable  way.  We  may  be  met  with  a  statement  of 
the  additional  expense  to  be  caused  by  these  certified  copies. 
We  can  show,  however,  that  they  will  be  but  nominaL  In  the 
case  of  wUls,  the  copies  for  local  deposit  need  not  cost  sixpence. 
Already  official  copies  are  made  and  transmitted  to  the  Legacy 
Duty  office :  the  contents  are  there  abstracted  into  the  office- 
books  for  the  purpose  of  levying  the  duty;  the  copies  of  the  wiUs 
are  then,  or  if  properly  abstracted,  ought  to  be  useful  no  longer 
to  the  tax  receiving-office.  These  same  copies,  without  any  addi- 
tional expense,  may  be  transmitted  to  the  local  registrar.  With 
reference  to  deeds,  the  matter  will  not  be  equally  firee  firom 
cost,  but  a  small  fee  of  twopence  a  folio  for  the  official  copy 
would  amply  pay  the  expenses  of  the  office  in  making  it,  and 
-would  be  but  a  small  tax  on  parties,  compared  with  the  benefits 
they  would  derive  firom  the  improved  system*  Wh^e  deeds 
relate  to  lands  in  different  counties,  or  to  lands  in  different 
divisions  of  a  county,  these  copies  need  not  be  multiplied;  a 
registration  of  one  copy  in  the  division  where  the  bulk  of  the 
prox)erty  lies,  and  a  reference  to  it  elsewhere  would  be  sufficient. 
In  nine  out  of  ten  of  such  cases  the  searches  would  be  made 
directly  at  the  central  office.  We  would  thus,  at  a  trifling 
outlay,  secure  the  advantages  alike  of  a  local  and  of  a  central 
registry  of  wills  and  deeds,  in  the  same  offices;  subject  to  the 
same  control,  and  open  with  the  same  ease  of  search  and 
extract. 

Having  provided  a  substitution  for  the  present  courts  of 
probate,  the  question  will  arise,  what  is  to  be  done  with  the 
original  wills  abready  proved?  The  Real  Property  Commis- 
sioners  would  have  them  removed  to  the  general  r^istry-office, 
and  there  preserved.  They  understate  the  loss  already  incuxredi 
in  the  local  courts  of  probate,  and  the  still  greater  probability  of 
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loss  in  times  to  come ;  yet  we  are  not  disposed  to  agree  entirely 
in  their  recommendation.  The  wills  to  which  most  frequent 
reference  is  made,  are  those  which  have  been  proved  within  the 
preceding  half  century :  wills  beyond  that  date  are  little  looked 
at  with  reference  to  personal,  and  not  very  often  with  reference 
to  real  property:  wills,  within  the  half-century,  are  in  fre- 
quent request.  The  old  wills  become,  however,  extremely 
valuable  for  all  general  historical  purposes,  and  for  elucidating 
family  and  local  history.  The  habits  and  manners  of  the  people 
of  the  past,  are  learned  by  reference  to  their  testamentary  dispo- 
sitions ;  and  just  as  the  wills  cease  to  be  of  individual  or  per- 
sonal, they  become  of  historical  or  general  interest.  We  would 
make  a  distinction  between  the  two  classes:  we  would  not 
remove  to  one  central  deposit  all  the  local  wills  of  the  last  fifty 
years,  as  there  wiU  be  no  copies  for  local  reference  or  de- 
posit, but  we  would  transfer  the  wills  to  the  local  registries,  to 
be  handed  over  gradually  at  periods  of  some  ten  years  each, 
when  the  half-century  has  expired.  The  Canterbury  wills  of  the 
last  fifty  years  we  would  hand  over  to  the  central  registry- 
office.  We  would  deal  very  differently  with  the  older  wills ;  we 
would  treat  them  like  the  other  great  records  of  our  coimtry — 
the  richest  fond  of  historical  information  now  existing  in  any 
country — are  treated;  like  the  records  of  our  common  law  courts 
are  dealt  with;  like  the  old  fines  and  recoveries  were  dealt 
with :  we  would  have  them  deposited  with  the  Master  of  the 
Bolls,  the  keeper  of  the  public  records ;  and  left  open,  as  those 
records  are,  under  his  direction,  to  the  most  ready  and  perfect 
inspection  for  historical* and  literary  purposes;  and  also  for  all 
professional  searches.  The  old  inquisitions  post  mortem^  are 
preserved  in  these  repositories;  there  is  no  reason  why  the  later 
evidences,  akin  to  them  and  of  similar  interest,  should  not 
also  be  kept  with  them.  At  present,  the  historian  or  the 
literary  student  is  virtually  debarred,  by  the  expense  and  trouble, 
from  the  use  of  these  most  valuable  aids  to  history — ^the  wills. 
In  the  Prerogative  Office  of  Canterbury,  the  depository  is  in  an 
office  not  belonging  to  the  pubHc,  but  to  the  registrars,  of  whom 
it  is  held  on  lease.  In  1829  it  had  become  too  small  for  the 
continued  accumulation  of  wills;  and  it  was  enlarged  at  the 
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r^istrar's  expense^  after  an  aTniiBing  correspondenoe  mth  Sir 
Robert  Peel^  who  thought  that  fees  to  the  amount  of  7,000/.  a 
year,  impoBed  upon  "  one  Mr.  Moore"  the  onerous  duty,  at  his 
own,  and  not  at  the  public  expense,  of  providing  a  safe  place  of 
deposit  for  the  instruments  on  which  those  fees  had  been  paid. 
Years  have  passed,  and  the  want  of  space  is  again  felt..  Any 
one  who  has  had  the  necessity  of  making  searches  for  profes- 
sional jnirposes,  must  have  found  by  sad  experience  how  little 
room  there  is :  the  literary  man  finds  yet  more  difficulty  in  the 
older  wills,  and  in  the  peculiar  courtesy  of  those  who  cannot 
often  read  the  very  instruments  they  have  to  produce.  Add  to  this 
the  enormous  expense  of  searches  and  office  copies,  and  the  re- 
strictions imposed  in  the  office,  which  prevent  the  takmg  of  any 
extracts,  except  the  date  of  the  will  and  the  names  of  the  execu- 
tCMTs,  and  which  will  not  allow  the  comparison  of  any  abstract  or 
of  any  other  than  a  certified  office  copy :  and  we  have  an  accu- 
mulation of  inconvenience  which  amounts  to  a  prohibition  upon 
men  engaged  in  literary  pur^ts.  The  transcripts  of  wills  in 
Doctors'  Commons  commence  in  1383 ;  the  original  wills,  in 
October  1484,  but  without  any  complete  series,  or  with  many 
chasms,  from  March  1497  to  1660;  their  present  value  for  titles 
bdng  m/,  they  are,  nevertheless,  kept  from  the  only  use  of  which 
they  could  be  made  for  public  purposes.  The  Camden  Society 
brought  the  subject  before  the  late  Archbishop  of  Canterbury, 
and  again  before  the  present  Archbishop.  Their  Graces  had  no 
power  to  interfere ;  the  society  sought  and  had  an  interview  with 
the  registrars,  still  without  success ;  and  the  Council  have  now 
memorialized  the  new  commissioners.  The  Master  of  the 
BoUs^  with  the  aid  of  Sir  Francis  Palgrave,  has,  under  some  very 
judicious  restrictions,  admitted  literary  men  to  the  free  use  of 
the  historical  stores  in  his  custody ;  and  when  the  wills  up  to 
1800  shall  be  deposited  with  him,  they  will  be  accessible  for  all 
Intimate  purposes. 

We  may  conclude  that  the  time  has  come  when  the  many 
Ecclesiastical  Courts  will  no  longer  be  required  for  the  purposes 
of  probate :  may  not  their  services  be  equally  well  dispensed 
with  in  many  other  matters  which  they  now  deal  with  ?  Is  it 
necessary  that  they  should  be  required  to  settle  delicate  ques- 
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tions  of  matrimonal  strife^  that  must  also  come  before  a  common- 
law  court  if  the  ultimate  remedy  of  divorce  is  to  be  obtained? 
Lord  Brougham  has  indeed  on  the  stocks  a  bill  for  amending 
the  law  of  divorce^  and  this  will  force  itself  upon  the  Legisla- 
ture. What  is  the  use  nowadays  of  the  punishment  of  penance 
for  defamation  of  character?  What  is  now  the  dread  by  laymen 
of  the  once  fearfiil  sentence  of  excommunication  ?  Are  not  the 
ordinary  civil  tribunals  sufficient  to  pimish  brawling  in  the 
church  when  they  can  punish  brawling  in  the  streets  ?  Cannot 
the  ordinary  courts  decide  questions  of  dilapidations  ?  And  is  it 
necessary  to  continue  the  last  lingering  remains  of  suits  for  tithes 
now  nearly  exploded  in  the  Ecclesiastical  Courts?  To  these 
courts  may  be  preserved  all  questions  of  church  discipline  and 
all  matters  of  church  government^  which  may  be  remitted  to 
them;  in  all  greater  civil  matters  the  wants  of  the  times  have 
outgrown  them. 

The  Admiralty  Courts^  too^  are  largely  complained  of  at 
Liverpool^  at  Plymouth^  and  in  many  other  of  the  large  mer- 
cantile towns.  Matters  of  small  moment  cost  very  large  sums^ 
and  the  place  of  decision  is  far  removed  from  the  residence  of 
the  interested  parties.  Here  again  reform  is  needed,  and  will 
have  to  be  considered  by  the  government. 

And  this  brings  us  to  a  very  important  consideration :  whether 
the  County  Courts  could  not  be  rendered  efficient  for  many  more 
important  purposes  than  they  now  perform,  or  than  the  existing 
judges  of  those  courts  could,  under  their  present  amount  (^ 
labour,  be  expected  to  carry  out.  The  history  of  the  forcible 
and  hasty,  instead  of  the  well-considered  and  deliberate,  esta- 
blishment of  these  courts,  the  jealousy  with  which  they  were 
looked  upon  by  the  Legislature  and  the  superior  courts,  and  the 
excess  of  eagerness  on  the  people^s  part  to  avail  themselves  of 
justice,  however  administered,  or  however  imperfect,  provided 
only  that  it  were  brought  to  their  own  doors,  are  not  subjects 
for  creditable  reaction.  There  is  no  reason,  however,  why 
prejudices  should  not  now  wear  off,  or  why  the  system  of  local 
tribunals  properly  supervised  should  not  be  carried  far  nearer  to 
perfection.     There  is  no  sound  reason  why^  under  proper  re- 
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strictions  at  the  option  of  all  parties  interested,  these  should 
not  be  made  the  primary  courts  in  this  country  for  most  law 
proceedings.  We  have  ah*eady  pointed  out  some  of  the  addi- 
tional uses  which  may  be  made  of  them.  They  do  now,  in 
practice,  decide  questions  involving  large  amounts  and  of  com- 
plicated law,  although  nominally  they  are  confined  to  amounts 
of  £50.  For  instance,  a  right  to  claim  a  few  pounds  by  a  dock 
company  for  unloading  a  vessel  in  the  centre  of  the  dock,  and 
not  at  a  wharf,  may  involve  the  loss  of  some  hundreds  a  year  to 
the  company,  and  does  include  no  very  easy  construction  of  the 
terms  of  an  Act  of  Pieu'liament ;  yet  the  matter  must  be  decided 
in  the  County  Court,  and  being  under  £20,  neither  of  the 
parties  can  appeal  to  a  higher  tribunal,  nor  can  the  judge,  who 
might  like  his  judgment  to  be  tested  by  others,  send  a  case  to 
the  superior  courts.  There  are  hundreds  of  like  instances,  and 
there  are  the  converse  cases  of  men  suing  on  an  undisputed  bill 
of  exchange  sent  to  the  courts  at  Westminster,  or  to  the 
county  assizes,  because,  though  there  is  not  a  particle  of  law  in- 
volved in  the  decision,  the  County  Court  judge  can  try  nothing 
over  his  limited  amount.  A  very  jealous  and  painstaking  com- 
mittee of  the  County  Court  judges  was  formed  to  consider  and 
settle  the  practice  and  the  fees ;  and  we  can  see  little  reason  for 
Hot  calling  for  their  advice  on  the  best  mode  of  extending  the  use- 
fulness and  remedying  the  defects  of  their  courts.  Their  opinion 
was  asked  on  the  operation  of  the  law  enabling  parties  to  be 
examined  in  their  own  cases;  that  opinion  was  almost  unani- 
mous in  its  favour :  the  Law  of  Evidence  Bill  passed,  and  the 
judges  in  the  superior  courts,  many  of  whom  were  very  doubtfol 
of  the  propriety  of  that  change,  now  coincide  with  those  who 
had  before  very  good  means  of  judgment,  and  approve  of  it.  In 
Eke  manner  may  the  experience  of  the  local  judges  afPord 
valuable  aid  upon  still  pending  questions  of  law  reform. 

One  other  matter  was  promised  the  consideration  of  the  last 
government,  and  ought  not  to  be  allowed  to  escape  the  notice 
of  the  new  men — a  Digest  of  the  criminal  law.  The  inquiries 
into  that  branch  of  the  law  have  been  in  progress  for  years,  at 
an  expense  to  the  country  of  neaarly  a  quarter  of  a  million  of 
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money.  Up  to  this  time  the  reports  have  fallen  lifeless  upon 
the  Legislature;  it  is  time  that  they  should  receive  some 
vitality.  So  much  of  the  subject  as  relates  to  crimes  and 
punishment  is  ripe  for  legislation^  and  may  now  be  embodied  in 
an  Act  of  the  Legislature,  The  portion  having  reference  to  pro- 
cedure is  not  in  a  stage  so  advanced :  further  inquiry  must  be 
made^  for  further  information  is  required;  but  there  is  no  cause 
for  a  long  delay  even  in  this  branch. 

There  are  also  other  inquiries  on  foot^  which  ought  by  this 
time  to  be  advancing  towards  completion.  The  Chancery  Com- 
missioners promised  us  a  further  report^  and  now  that  their  first 
recommendations  have  been  adopted^  and  have  received  the 
sanction  of  practical  men^  the  commissioners  may  well  proceed 
to  complete  the  duties  committed  to  them. 

We  have  every  reason  to  hope  also  that  a  ready  mode  of 
dealing  with  the  abuses  of  small  charities^  and  of  appointing 
new  or  changing  old  trustees^  will  be  submitted  to  Parliament^ 
and  will  at  length  meet  with  the  concurrence  of  both  Houses* 
The  many  thousands  of  pounds  which  have  been  spent  in  setting 
old  and  large  charities  in  order^  have  pressed  very  heavily  upon 
the  funds  to  be  administered ;  and  the  expenses  now  necessary  are 
prohibitory  in  all  charities  of  small  amount.  Session  after 
session  has  this  subject  been  mooted;  though  years  roll  on 
and  sessions  pass  by^  party  considerations  or  official  inaptness 
have  prevented  the  application  of  any  remedy  to  a  long-ad- 
mitted grievance;  and  these  abuses  of  old  charities  are  per- 
mitted to  remain  as  an  illustration  probably  of  the  declaration 
that^  ''  what  subsists  to-day  by  violence^  is  perpetuated  to- 
morrow by  tradition^  till  the  hoary  abuse  shakes  its  gray 
hairs  at  us  and  gives  itself  out  as  the  wisdom  of  ages.^' 

The  enumeration  we  have  made  of  the  most  pressing  desU 
derata  of  law  reform  may  have  exhausted  our  readers^  though 
they  have  by  no  means  exhausted  the  subject.  We  have  men- 
tioned the  reforms  that  appear  to  us  to  be  most  pressings  and  to 
be  most  fit^  from  the  completeness  of  prior  investigations  and 
inquiries^  for  immediate  legislation.  The  absence  of  much  old 
party  asperity;  the  admission  of  law  reform  as  a  common  field 
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6n  which  all  parties  may  meet  and  may  all  reap  common  re« 
wards;  the  temper  of  the  people^  which  leads  rather  to  prac- 
tical than  to  great  oi^anic  changes ;  the  conversion^  or  perhaps 
the  adhesion^  to  this  cause  of  many  who  have  opposed  all 
change;  the  competence  of  the  men  occupying  high  judicial 
places;  the  undisguised  approbation  of  what  has  been  already 
done ;  all  circumstances  and  all  persons  combine  to  make  the 
present  a  season  for  settling  with  care  and  attention  the  ques- 
tions that  have  been  long  agitated  in  the  profession  and  among 
the  public*  Bash  changes  are  to  be  avoided^  and  at  the  same 
time  the  rust  which  has  stopped  or  impeded  the  working  of  the 
machinery  must  be  removed;  and  new  forms  must  be  used  to 
accomplish  the  same  work^  which  cannot  be  longer  performed 
efficiently  by  any  old  process.  To  conserve^  and  at  the  same 
time  to  reform^  is  the  motto  of  the  government  of  the  day,  and 
we  are  not  without  some  confidence  that  they  will  act  up  to  it 
in  spirit  and  in  truth.  W.  D.  C. 


Since  the  above  was  printed^  we  have  had  reason  to  hope^ 
and  more  than  to  hope,  that  the  government  intend  to  bring  in 
measures  for  the  fusion  of  certain  jurisdictions;  for  the  codi- 
fication of  the  laws;  for  legal  education;  for  reform  of  the 
Ecclesiastical  Courts;  and  for  improving  the  drawing  up  of 
statutes. — ^Editor. 


Aet.  v.— commissions,  commissioners,  and 

THE  BAE. 


EVERY  part  of  nature's  dominion  is  mutable.     Man  is  con- 
tinually changing :  everything  about  him  is  in  a  state  of 
visible  mutability.   Fashions  proverbially  change ;  habits  change ; 
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cuBtoms  of  eyery  kind  change ;  in  fact,  change  and  modification 
are  incidental  to  the  condition  of  the  world  in  which  we  live. 
It  is^  therefore^  quite  chimerical  to  imagine  that  any  social 
system  can  be  devised  that  will  invariably  continue  perfect  in  all 
its  parts^  and  applicable  in  all  its  bearings.  The  customs  and 
practices  of  a  fidrmer  generation  would  be  incongruous  and 
unbearable  in  this.  In  1700^  the  population  of  England  and 
Wales  amounted  to  something  more  than  5^000^000;  at  present 
the  inhabitants  of  these  parts  of  the  kingdom  amount  to  nearly 
16^000^000.  Unquestionably^  this  trebling  of  the  population 
must  have  produced  causes  for  some  alteration  in  our  social  and 
political  arrangements.  From  these  and  other  kindred  consi- 
derations^ it  is  obvious^  that  as  time  moves  on,  systems  must  be 
remodelled,  and  institutions  revivified.  From  time  to  time, 
considerable  alterations  must  be  made  in  many  parts  of  the 
constitution  in  order  to  meet  the  various  changes  brought  about 
and  to  adapt  the  whole  to  the  requirements  of  the  age.  It  is 
only  by  the  careful,  deliberate,  and  effectual  application  of  such 
alterations  and  modifications  that  our  political  system  is  enabled 
to  bear  up  against  the  perpetual  inroads  which  time  and  circum- 
stances inevitably  make  upon  it. 

During  the  last  thirty  years,  very  important  changes  have 
been  effected  in  our  laws  and  social  institutions.  Those  changes, 
probably,  have  been  the  more  numerous  and  palpable  in  the 
period  mentioned,  because  the  wars  in  which  for  many  years  we 
had  been  previously  engaged  prevented  us  from  gradually  intro- 
ducing the  requisite  modifications  at  the  time  they  became 
necessary:  our  entire  social  and  political  system  had  conse- 
quently become  partially  deranged — ^it  had  been  suffered  to 
grow  wild.  Hence  the  numerous  and  apparently  radical  alter- 
ations that  have  taken  place. 

However,  the  various  changes  above  adverted  to  should  have 
been,  and  similar  ones  hereaifter,  if  possible,  should  be,  like  all 
changes  in  nature,  carried  into  effect  gradually,  and  as  it  were 
imperceptibly,  in  order  that  such  organic  alterations  in  our 
social  affairs  may  be  attended  with  the  most  beneficial  results  to 
the  community  at  large,  at  the  least  possible  inconvenience  to 
the  parties  immediately  affected  by  them,  otherwise  their  adop- 
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tiaa  may  oocaBion  disorder  ag  well  as  mdividoal  haidship. 
Whether  some  of  the  changes  which  have  been  made  during 
the  period  named  have  not  at  once  been  too  sweeping  and 
sadden  it  is  not  necessary  to  determine ;  be  that  as  it  may^  one 
thing  is  certain^  that  they  were  loudly  demanded  and  insisted 
upon  by  so  large  a  part  of  the  community,  that  they  may  be 
said  to  have  been  nationally  required. 

In  addition  to  a  numerous  class  of  changes  which  have  taken 
place  in  other  matters  of  considerable  importance,  tibe  following 
measures,  some  of  which  affect  society  throughout  all  its  various 
ramifications,  have  been  carried  into  operation  during  the  time 
mentioned. 

The  mode  of  providing  a  maintenance  for  the  poor  has  been 
entirely  altered.  Whatever  jMraise  or  censure  may  be  passed 
on  the  old  poor-law  or  the  new,  it  requires  no  argument  to 
prove  that  some  legislative  interference  had  become  absolutely 
necessary,  or  that  the  change  which  has  been  accomplished 
has  been  extensive  indeed. 

The  Tithe  Commutation  Act  was  another  measure  lor  asoer* 
taining  and  setting  interests  of  the  most  complicated  and 
opposite  kind.  Almost  every  landowner  and  titheowner  in 
England  and  Wales  was  deeply  concerned  in  its  results — ^no 
doubt  the  tithe  system,  directly  or  incidentally,  affected  the 
whole  community. 

Railway  legislation  has  introduced  various  changes  into  our 
social  policy.  The  ancient  adage  that  "ti  man's  house  is  hia 
casUe,'^  vanishes  into  mere  moonshine  under  railway  law;  and 
yet  this  irruption  upon  the  venerated  rule  of  the  meum  and  tuum 
law  of  property  is  alleged  to  be  required  for  the  gaieral  weal. 
We  do  not  assert  its  necessity  in  every  case,  ot  denounce  its 
oppressive  bearing  in  others ;  we  simply  state  the  &ct,  that  such 
has  become  the  law  of  the  land. 

The  Acts  for  disfranchising  copyhold  lands,  and  for  inclosing 
oonmions,  may  be  placed  in  the  same  category.  In  some  in« 
stances  they  interfere  with  vested  rights  and  ancient  customsj 
not  very  long  since  considered  almost  sacred,  and  regarded  as 
the  most  venerable  landmarks  of  our  constitution;  but,  never- 
theless, those  Acts  were  required  for  the  public  good,  and  they 
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became  law^  under  the  general  impression  that  the  state  of  the 
coimtry  chdmed  them. 

Now,  each  of  thofte  pnblic  measures,  but  especially  the  Poor 
Law  and  the  Tithe  Commutation  Acts,  may  fairly  be  said  to  be  of 
national  concern,  in  a  popular  sense;  they  were  very  generally 
considered  to  be  absolutely  necessary  measures,  and  they  became 
law  because  they  were  so  powerfully  demanded. 

The  duties  attendant  on  those  important  enactments  were  so 
various  and  laborious,  that  it  became  necessary  to  form  a  kind  of 
government  in  miniature,  which  was  generally  a  triumviraiey — 
namely,  a  commission,  for  the  purpose  of  forming  rules  and 
regulations  for  the  due  performance  of  those  duties,  and  to 
direct  and  superintend  their  execution. 

In  Enighf  s  Political  Dictionary,  a  commission  is  defined  to 
be  a  warrant  or  letter  patent,  by  which  a  person  is  empowered, 
or  persons  are  empowered,  to  do  any  act,  either  ordinary  or 
extraordinary. 

In  the  cases  above  alluded  to,  however,  the  Acts  of  Parlia* 
ment  which  made  the  measures  law,  commonly  empowered 
some  members  of  the  government  to  appoint  three  commis- 
sioners. The  Board  of  Commissioners  thus  constituted,  had  the 
power  to  appoint  assistant-commissioners,  secretaries,  clerks,  &c., 
to  carry  out  the  objects  of  the  Legislature. 

The  constitution  of  some  of  these  Boards  with  reference  to 
the  complicated  and  arduous  duties  intrusted  to  them,  will  form 
the  subject  of  remark  hereafter.  At  present  it  will  be  assumed 
that  in  each  case,  the  commissioners  were  perfectly  well  adapted^ 
both  by  habits  and  acquirements,  satisfactorily  to  discharge  the 
important  fdnctions  of  their  office. 

Nevertheless,  it  must  be  self-evident,  we  think,  that  the  com- 
missioners, necessarily  resident  in  London,  could  only  make  rules 
and  give  orders  and  directions.  As  far  as  the  actual  carrying 
the  measures  iiito  operation  and  effect  was  concerned,  they 
could  do  nothing.  It  was  utterly  impossible  that  the  commis- 
sioners could  really  perform  all  the  requisite  duties  throughout 
the  country.  They  had,  consequently,  to  provide  themselves 
with  assistant  commissioners,  who  had  to  treat  with  parties 
interested  on  the  spot.      Upon,    therefore,    such    assistants- 
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tact  and  aptitude  for  the  delicate  businesB,  must^  in  a  great 
measure,  bare  depended  all  the  operatire  part  of  the  measure, 
and  much  of  its  ultimate  Bucoess.  The  commissionerB  at  their 
office  might  form  the  most  judicious  regulations^  and  issue  the 
plainest  and  wisest  instructions;  but  it  is  one  thing  to  lay  down 
rules,  and  quite  another  matter  to  carry  them  into  action ;  it  is 
often  very  ea^^  to  theorisse  at  a  distance  from  the  parties  to  be 
affected^  but  it  becomes  a  rery  different  thing  to  treat  with  the 
subjects  of  the  theory — involved,  as  they  frequently  are,  in 
oonfiicting  interests^  which  are  unknown^  and  tmsuspected, 
until  the  moment  of  touching  them  has  arrived. 

One  instance  may  be  sufficient  to  show  how  mere  theoretical 
notions  may  dash  with  practical  experience.  In  some  cases 
connected  with  the  commissiouers,  it  has  been  necessary  to  call 
meetings  of  all  the  landowners  and  parties  interested  in  the 
lands  of  a  parish.  It  has  appeared  to  Boards  of  Commissioners, 
who  were  themselves  comfortably  ensconced  in  handsome  official 
apartments  in  London^  that  such  meetings^  in  every  case,  shctold 
be  held  in  the  parish :  they  have,  therefore^  laid  it  down  as 
board-room  law,  and  made  it  imperativdy  binding  on  their 
assistants,  to  hold  such  meetings  in  the  parish.  Now^  whether 
those  rules  have  been  established  with  the  laudable  desire  to 
give  parties  the  least  trouble — "  by  carrying  the  commissioners' 
justice  to  every  man's  door/^  or  merdy  to  give  an  appearance  of 
being  accomiftodating  to  the  public — ^nothing  can  be  more 
absurd  and  vexatious  than  such  regulations  in  actual  practice. 
Very  frequently  indeed  has  it  happened,  that  there  is  no  kind  of 
room  in  a  country  parish  adapted  for  the  transaction  of  such 
business^  which  often  requires  separate  apartments  for  the 
different  parties  to.  discuss  their  matters  at  a  distance  from  the 
general  meeting.  Professional  men^  and  others^  who  had  come 
perhaps  a  long  journey  to  attend  the  meetings  have  found  no 
place  for  man  or  horse.  K  the  meeting  has  been  holden,  con* 
formably  to  Board  regulation^  at  a  road-side  inn^  with  all  its 
misery^  the  eapense  has  often  been  greater  than  it  would  have 
been  at  the  nearest  convenient  inn^  where  business  of  the  kind  is 
commonly  transacted  at  regular  charges.  It  will  be  at  once 
admitted  that  such  a  mode  of  apparently  accommodating  the 
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public  is  very  cheap  to  commissicmeiB^  who  never  attend  such 
meetings^  and  are  totally  unacquainted  with  the  inoonyeniences 
which  such  absurd  rales  necessarily  entail  on  all  parties  who 
have  to  do  the  work.  Regulations  of  this  description^  so  easily 
formed  in  London^  have  often  been  a  sad  nuisance  to  every  <»ie 
concerned  in  the  business.  Had  Boards  of  Conmussioners 
actually  to  do  the  work^  instead  of  dogmatically  theorizing  upon 
it  at  a  distance — or  were  th^  practically  acquainted  with  such 
matters — such  rules  would  never  be  made — ^much  less  enforced^ 

The  nearest  convenient  place  for  meetings  of  the  kind  is  all 
that  Boards  in  London  should  concern  themselves  about.  It  is 
well  known  that  regulations  of  the  kind  we  have  been  discussing 
have  often  occasioned  great  inconvenience  to  all  parties,  and  en- 
tailed much  additional  expense  upon  the  very  persons  whom  they 
were  intended  to  benefit. 

Having  made  this  short  digression  upon  a  practical  point 
which,  in  our  opinion,  deserves  the  amsiderati(m  of  Boards  in 
London  who  direct  the  management  of  business  in  the  country, 
a  brief  discussion  of  the  tithe-commutation  measure  msj  not  be 
out  of  place,  especially  as  that  object  of  the  Legislature  has  just 
been  completed. 

It  is  somewhat  diflEicult  to  imagine  a  social  measure  attended 
with  a  greater  number  of  complicated  difficulties  than  was  the 
commuting  of  the  tithes  of  England  and  Wales.  According  to  Mr. 
Eagle's  account,  there  are  10,650  parishes  induded  in  the  Commu- 
tation Act.  In  almost  all  cases,  even  the  simplest,  the  interests 
of  the  landowners  and  titheowners  were  decidedly  opposed  to 
each  other.  These  very  intricate,  powerful,  and  conflicting  in- 
terests had  to  be  permanently  determined,  and  parties  had  to 
be  induced,  or  compelled,  to  agree,  who  had  never  agreed  before. 
But  when  the  parties  had  amicably  fixed  the  sum  to  be  paid 
and  taken,  it  has  been  the  commissioners'  duty  and  practice  to 
satisfy  themselves  that  the  contract  was  equitable  and  fiiir, 
before  they  sanctioned  it  by  their  confirmation.  Consequently, 
in  most  cases,  before  questions  of  modus,  tithes  of  coppice.  Sec., 
&c.,  could  be  equitably  adjusted,  matters  requiring  an  intimate 
knowledge  of  law  and  equity  must  be  investigated  and  adjudi- 
cated upon.    The  Board  of  Commissioners  in  London  could  not 
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be  present  at  such  investigations;  nevertlidessj  they  bad  to  be 
satisfied  that  strict  justice  was  done  to  all  parties  interested : 
they  could  only  obtain  this  knowledge  by  delegating  the  neces- 
sary authority  to  an  auxiliary  of  competent  acquirements  to 
perform  the  duty^  and  to  place  the  result  before  them.  It  will^ 
no  doubt^  be  conceded  that,  effectually  to  accomplish  work  of 
that  naturej  not  only  the  requisite  knowledge  of  law  was  neces- 
sary^ but  also  some  i»ractical  experience  in  taking  evidence^  and 
applying  the  evidence  so  taken  to  the  establishing  of  facts. 
The  Tithe  Commissioners^  therefore,  in  the  performance  of  their 
varied  official  duties,  have  been  obliged  to  engage  many  barristers 
as  aasifltant  commissioners:  they  could  not  otherwise  have 
settled  the  numerous  legal  points  that  have  occurred  in  almost 
every  case.  Such  barristers,  or  at  least  men  possessing  the 
necessary  legal  attainments  and  eiqperience,  were  absolutely 
requisite  to  carry  the  measure  satisfactorily  into  operation :  the 
indispensable  claim  of  the  commisHioners  for  legal  assistance 
must  have  been  manifest  to  the  projectors  of  the  measure;  they 
must  have  perceived  that  its  complicated  machinery  could  not 
be  made  to  move  without  it. 

It  must  not,  however,  be  forgotten  that  the  difficult  task  of 
fixing  a  sum  to  be  hereafter  paid  in  lieu  of  the  tithes  of  a  parish, 
was  only  one  part  of  .the  commutation  business.  The  next  step 
was  almost  equally  difficult;  namely,  to  have  the  sum  so  agreed 
VLfOB,  between  the  landowners  and  titheowners  for  the  whole 
parish  justly  appoitioned  upon  each  landowner's  land.  Can 
any  object  be  imagined  more  perplexing  to  accomplish  than  to 
satisfy  bodies  of  men,  perhaps  of  different  creeds  and  parties, 
that  their  lands,  it  may  be  of  various  descriptions,  are  charged 
exactly  in  the  same  proportion?  In  this  part  of  the  business 
questiims  of  law  and  equity  were  continually  arising,  and  their 
settlement  was  a  necessary  preliminary  before  the  apportion- 
ment of  the  rent-charge  could  be  completed.  In  addition  to 
the  arduous  task  of  determining  the  permanent  sum  which 
landowners  had  to  pay,  and  titheowners  to  receive,  as  an  equiva- 
lent {at  the  tithes^  and  the  apportionment  of  that  sum  upon  each 
landowner's  lands,  the  Legislature  invested  the  Tithe  Commis- 
siaaers  with  the  power  of  settling  questions  of  disputed  boun^ 
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daiy  between  parishes.  Perhaps  it  is  unnecessary  to  point  out 
the  advantages  to  the  parties  interested  of  determining  such  dis- 
putes summarily  on  the  spot ;  nor  is  there  much  occasion  to 
dwell  on  the  labqur  and  difficulty  of  adjusting  such  disputes^ 
which  not  un&equently  involved  incidentally  rights  and  interests 
of  very  considerable  importance.  Very  often  the  disputed  lines 
extended  many  miles^  and  consequently  large  tracts  of  land  in- 
volved in  the  dispute  were  in  one  parish  or  the  other.  Each 
party  supported  its  supposed  rights  by  every  kind  of  evidence^  ad- 
duced and  maintained  by  the  best  advocates  that  could  be  made 
available.  We  have  known  cases  that  occupied  several  days  in 
taking  the  evidence^  and  from  the  mass  of  conflicting  testimony 
so  given^  the  assistant  commissioner  had  to  extract  his  decision 
as  to  which  line  was  the  boundary.  Several  hundred  boundary 
disputes  have  been  settled  in  this  way.  Comparatively  speakings 
only  a  very  few  of  the  commissioners'  decisions  have  been 
carried  into  the  courts  above^  and  in  most  of  them  the  award 
has  been  confirmed.  One  of  these  cases  occupied  a  judge  and 
a  special  jury  nearly  three  days  a  few  years  ago  in  South  Wales ; 
the  assistant  commissioner's  award  was  confirmed :  we  refer  to 
the  case^  because  we  think  the  length  of  time  occupied  in  the 
rehearing  will  furnish  the  reader  with  some  notion  of  those 
boundary  disputes  that  the  assistant  Tith6  Commissioners  had  to 
settle  by  a  summary  process. 

We  have  dwelt  at  some  lengthy  and  in  the  first  plaoe^  upon 
the  tithe-commutation  business^  because  we  believe  it  is  now 
brought  to  a  dose.  The  intentions  of  the  Legislature  in  jmssing 
that  Act  have  been  carried  into  operation^  and  it  is  a  well-- 
established  fact  that^  generally  speakings  the  Tithe  Commissioners 
have  performed  their  very  arduous  duties  so  as  to  satisfy  the 
great  body  of  their  countrymen  with  whose  interests  they  have  had 
to  interfere.  The  commissioners^  it  is  believed^  have  acted  upon 
the  broad  principles  of  equity  and  justice;  their  assistants^ 
encouraged  by  them  and  animated  by  a  like  spirit^  have  en- 
deavoured to  carry  out  those  principles  generally  throughout 
the  country ;  and  the  result  is^  that  a  measure^  which  at  first 
appeared  to  be  attended  with  surpassing  difficulties,  and  hedged 
round  with  conflicting  interests,  so  formidable  that  even  its 
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warmest  adYocates  and  ardent  demandants  hcped  for  its  iBnal 
accomplishment  rather  than  expected  it,  has  been  completely 
and  satisfisu^torily  carried  into  effect.  The  commutation  business 
has  been  brought  to  a  dose  with  rery  little  litigation;  and, 
taking  the  whole  scheme  into  account,  with  perfect  satisfaction 
to  the  country  at  large. 

Although,  in  our  opinion,  the  country  has  good  reason  to 
congratulate  itself  on  the  satisfiekctory  completion  of  a  measure 
so  comprehensive,  and  so  deeply  affecting  such  powerful  in- 
terests, we  think  it  has  just  cause  to  r^ret  the  recent  loss  of  a 
faitiiful  public  servant,  who  from  the  beginning  to  the  etid  has 
been  one  of  the  chief  directors  in  carrying  the  measure  into 
operation, — ^we  allude  to  the  lamented  deatii  of  Thomas  Went- 
worth  BuUer,  Esq.,  which  occurred  a  few  weeks  ago,  at  his  seat 
in  Devonshire,  whilst  he  was  apparently  in  the  vigour  of  life, 
just  as  the  tithe-commutation  business  had  been  brought  to  a 
termination.  Captain  BuUer  was  a  practical  agriculturist  ci 
acknowledged  skill  and  experience;  he  had  given  the  subject  of 
tithes  much  consideration,  and  well  understood  its  theory. 
Long  before  the  Tithe  Commutation  Act  was  passed  he  had 
made  himself  thoroughly  acquainted  with  the  tithe  system,  and 
with  its  varied  bearings  and  effects  upon  agricultural  matters. 
Extensive  knowledge  of  this  kind  was  an  indispensable  qualifi- 
cation for  a  proper  discharge  of  the  Tithe  Commissioners'  duties. 
In  numerous  instances  the  value  of  the  tithes  could  only  be  de- 
termined by  ascertaining  the  quantity  of  land  in  a  parish 
annually  sown  with  wheat,  barley,  and  oats;  also  green  crops, 
hay,  &c. ;  the  average  quantity  of  each  per  acre ;  the  number  of 
cows,  sheep,  &c.  In  some  cases  the  inverse  of  this  mode  was 
necessarily  adopted,  namely,  by  knowing  the  quantity  and 
quality  of  the  different  lands  in  a  parish,  the  quantity  <^ 
titheable  produce  that  they  would  yield  per  annum  was  deduced. 
These  data  furnished  a  double  test  as  to  the  value  of  the  tithes 
in  kind  of  a  parish.  The  commissioners  in  almost  all  cases, 
even  in  voluntaiy  agreements,  had  these  facts  ascertained,  in 
order  to  satisfy  themselves  that  the  contract  entered  into  was 
equitable  and  just.  It  was  remarkable  how  nearly  the  value  of 
the  tithes  determined  by  these  statistical  facts  generally  cQsn- 
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cided  with  that  settled  by  the  rigid  valuation  of  competent 
snrveyore.  We  may  here  observe  that  we  are  certain  there  is 
an  immense  stock  of  statistical  information  with  respect  to  agri- 
cultural matters  at  the  Tithe-ofSce^  that  might  be  rendered 
highly  nsefiil^  and  which  we  think  should  be  made  serviceable 
to  the  public. 

It  was  from  this  source  of  facts,  carefully  collected  on  the 
spot  by  the  assistant  commissioners  and  other  trusty  agents, 
that  the  commissioners  derived  their  information  and  knowledge 
for  testing  awards  and  agreements.  Captain  BuUer^s  intimate 
acquaintance  with  the  various  sorts  of  lands,  crops,  &c.,  enabled 
him  to  apply  the  test  with  the  tact  of  a  master,  and  his  solici- 
tude that  strict  justice  should  be  done  to  all  parties  was  without 
intermission  from  beginning  to  end.  As  long  as  there  was  a 
complaint  which  appeared  to  have  some  grounds,  or  a  disparity 
unexplained,  so  long  had  the  matter  his  anxious  attention;  nor 
would  it  obtain  his  sanction  until  his  clear  head  and  manly 
intellect  had  convinced  him  that  mutual  equity  was  done  to  all 
parties.  This  opinion  is  founded  upon  the  knowledge  of  a  vast 
number  of  cases. 

We  are  inclined  to  believe  that  people  generally  have  no  con- 
ception' of  the  wear  and  tear  of  the  Tithe  Commissioners'  duties 
during  the  period  that  the  commutation  business  was  in  full 
operation.  Letters  of  all  kinds  were  claiming  their  attention  by 
the  hundred — agreements  and  disagreements — ^awards,  appor- 
tionments, &c.  &c.,  from  all  parts  of  England  and  Wales,  were 
urging  demands  for  their  decision ;  and  this  immense  pressure 
on  their  attention,  be  it  remembered,  was  not  for  a  month  or 
two,  but  for  at  least  ten  or  a  dozen  years. 

As  a  coadjutor  with  Captain  BuUer,  the  country  fortunately 
secured  the  services  of  William  Blamire,  Esq.,  the  late  membeor 
of  Parliament  for  Cumberland, — a  gentleman  whose  practical 
knowledge  of  the  subject  was  also  of  the  first  order,  and  who, 
like  his  colleague,  was  incessantly  solicitous  that  impartial 
justice  should  be  administered  to  every  one.  So  anxious  was  he 
on  this  point,  that  for  many  years  we  believe  Mr.  Blamire  read 
every  document  that  came  into,  or  that  went  from,  the  Tithe- 
office.     He  was  commonly  the  first  at  the  Tithe-office  in  the 
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momingj  and  the  last  to  leave  it  in  the  evening.  It  required 
Herculean  strength  to  follow  this  course  year  after  year^ — ^not 
one  in  a  thousand  could  have  undergone  the  immense  toil,  both 
mental  and  bodily;  it  did  not  altogether  crush  the  veteran 
oommiBsioner,  but  his  great  strength  and  indomitable  will  were 
at  last  incapable  of  bearing  up  against  it,  and  to  some  extent 
for  a  short  period,  they  were  compelled  to  give  way.  No  doubt, 
the  other  commissioner,  the  Rev.  Mr.  Jones,  performed  his  part 
in  the  business  with  zeal  and  credit;  but  our  actual  knowledge 
does  not  enable  us  to  speak  with  the  same  confid^ioe,  with 
respect  to  the  performance  of  his  official  duties.  Moreover,  we 
believe  the  reverend  gentleman  during  the  time  of  the  commis- 
sion, held  two  professorships  at  two  estabUshments,  some  nules 
apart.  Probably,  therefore,  his  attention  to  the  tithe  work 
occasionally  had  some  relaxation. 

Captain  Buller,  to  the  irretrievable  loss  of  his  fionily,  and  to 
the  sincere  regret  of  a  great  number  of  his  countrym^  who 
hdd  him  in  the  highest  esteem  for  his  unswerving  integrity  and 
manly  uprightness,  was  cut  off  just  at  the  termination  of  those 
arduous  labours.  We  trust  to  be  pardoned  for  dwelling  so  long 
upon  the  subject,  and  for  the  feeble  attempt  that  we  have  made 
to  do  justice  to  his  official  career.  We  feel  that  the  country  is 
deeply  indebted  to  him  and  to  his  colleagues,  Mr.  Blamire  and 
the  Bev.  Mr.  Jones,  for  their  long^  arduous,  and  fedthful  services. 
We  trust,  in  no  long  time,  the  nation  will  perceive  the  policy, 
as  well  as  the  justice,  of  duly  honouring  the  truly  heroic  com- 
manders, who  so  successfully  perform  social  achievements  of  such 
vast  importance  to  the  community.  We  hope  yet  to  see  the  time 
when  pnblic  distinctions,  the  best  that  the  public  has  to  give, 
will  be  duly  bestowed  on  men  who  devote  their  mental  energies 
and  their  bodily  strength  to  the  accomplishment  of  matters  of 
such  deep  interest  to  the  public  weal,  and  who  wear  themselves  out 
in  that  part  of  their  country's  service  which  tends  to  increase 
the  happiness  and  prosperity  of  the  great  mass  of  the  people. 
We  should  be  sorry  to  see  Great  Britain  parsimoniously  dealing 
out  her  honours  and  rewards  to  her  military  and  naval  heroes, 
who,  when  duty  calls,  nobly  defend  their  country.  But  there 
are  heroes  of  peace,  as  well  as  of  war ;  and  there  are  victorious 
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achievements^  which  bring  aodal  prosperity  and  national  hap« 
piness  in  their  train,  as  well  as  others,  that  are  gained  by  san- 
goinary  carnage,  and  leave  misery  and  devastation  for  mementos. 
The  risk  of  life  may  be  more  chivalrous  perhaps,  but  it  is  not 
greater  in  the  battle-field  than  it  is  amidst  the  unceasing  toils 
of  responsible  and  weighty  public  duties ;  and  we  rqpeat  that 
the  one  class  of  public  servants  is  as  justly  deserving  of  the 
nation^s  gratitude  and  honours  as  the  other  is,  and  we  hope, 
hereafter,  that  it  will  not  be  so  dazzled  with  the  merits  of  th^ 
one,  as  to  be  totally  blind  and  oblivious  of  the  deserts  of  the 
oth^. 

Having  made  this  digression  as  an  act  of  public  justice,  we 
will  briefly  consider  the  measure  with  especial  referoace  to  its 
consequences  to  the  monbers  of  the  Bar,  whose  services  it 
required :  we  believe  it  is  a  cqpecimen  of  the  treatment  which 
barristers  must  expect  from  engagements  in  similar  dutiei^ — we 
know  that  many  have  experienced  it. 

The  business  of  the  commutation  occupied  many  years: 
during  eleven  or  twelve  of  which  the  whole  staff  of  the  Board 
was  actively  empk>yed.  We  apprdiend  there  will  be  jio  dispute 
about  the  benefit  which  the  settlement  of  the  tithe  question  has 
been,  and  will  be,  to  the  'whole  community :  it  removes  all  the 
impediments  to  agricultural  improvements  which  the  tithe 
system  so  prolificaUy  yielded;  it  consequently. tends  to  bestpw 
cm  the  country  the  advantage  of  raising  as  much  produce  as 
possible  within  its  own  territory, — ^and  in  this  manner,  perma- 
nently to  increase  the  resources  of  the  country  for  self-depen- 
dence. .  Its  putting  an  end  to  numberless  feuds  between  tithe- 
owners  and  tithe-payers,  is  a  gratifying  fact,  which  ought  not 
to  be  kept  out  of  sight  in  forming  an  estimate  of  the  benefits 
of  the  measure. 

Now>  admitting  that  this,  legislative  enactment  has  been 
satisfEkctorily  brought  to  a  conclusion, — ^that  it  was  required  1^ 
the  country-  generally,  and  that  England  and  Wales  throughout 
their  whole  extent,  gained  by  its  accomplishment;  and  we 
believe  that  no  rational  dispute  will  be  nused  upon  these  pos- 
tulata ;  is  it,  then,  an  unfiEdr  question  to  ask  what  should  be  done 
with  the  parties,  who  during  so  long  a  period  have  devoted  their 


Commissions,  Commissioners,  and  the  Bar.  129 

time  and  energies  to  the  business?  Before  we  say  anotiber 
word,  we  wish  utterly  to  repudiate  the  notion  of  pensioning, 
and  all  manner  of  drains  on  the  national  purse ;  but  we  deem 
it  a  matter  highly  deserving  the  attention  of  the  public,  whether 
it  be  just  or  fair  to  use  the  services  of  a  large  number  of  men 
for  so  many  years,  and  at  the  end,  when  they  have  rendered 
important  advantages  to  the  country,  coldly  to  send  them  about 
their  business,  and  leave  them  to  commence  another  course  in 
ihe  best  manner  they  can.  If  this  has  been  done,  the  public  is 
tiie  only  master  that  treats  tried  and  trustworthy  servants  in 
this  harsh  and  unnatural  manner.  In  other  cases,  when  sub* 
ordinates  have  £Bdthfully  and  satisfactorily  laboured  so  many 
years,  and  have  carried  out  the  advantageous  schemes  of  their 
employers,  such  tried  servants  are  commonly  set  about  otlier 
affiurs  of  perhaps  a  more  elevated  description ;  at  all  events, 
they  are  seldom  turned  adrift  henceforward,  to  gather  stubble 
instead  of  straw :  care,  at  any  rate,  is  almost  always  taken,  that 
they  are  not  placed  in  a  worse  position  by  their  long  and  faith- 
ful labours.  The  public  alone,  it  is  said,  is  the  only  master 
that  does  not  appreciate  such  genuine  services, — it  is  the  only 
extensiye  employer  that  avails  itself  of  the  needful  aid  of  others' 
hands  and  heads,  and  then  turns  its  back  upon  those  who  have 
rendered  it.  The  public,  as  a  master,  belongs  to  the  Simon 
L^ree  school;  it  is  quite  as  exacting,  equally  despotic,  and  not 
at  all  more  just  or  compassionate.  There  would  be  no  difficulty 
in  setting  forth  a  long  list  of  clerks,  agents,  and  others,  who 
have  faithfully  served  the  pubUc  for  many  long  years  in  its 
wdghty  matters ;  and  at  last,  having  completed  them,  have  been 
indifferently  sent  to  find  another  mastar  where  ihey  can  find 
one.  We  assert  that  tl^e  public  ia  not  justified  in  thus  dealing 
with  its  servanta,  and  that  by  following  such  a  despotic  course, 
it  very  often  causelessly  inflicts  serious  and  permanent  injury  on 
men  to  whom  it  is  under  lasting  obligation,  and  whom  it  ought,  if 
possible,  to  befriend :  we  wish  the  public,  as  an  employer,  to  act 
like  other  msiater^—faitf^td  and  effective  services  should  be 
rendered — ^but  there  should  be  justice  done  on  each  side ;  we 
emphatically  deny  that  Mr.  Public  invariably  acts  upon  this 
golden  rule. 
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Take,  for  instance,  the  members  of  the  Bar  in  reference  to  the 
tithe-commutation  measure :  suppose  any  of  them  have  been 
instrumental  in  arranging  and  finally  determining  this  national 
question;  that  in  accomplishing  the  work  they  have  evinced 
talent  and  exercised  judicious  discretion;  that  the  kind  of 
assistance  which  they  have  aflforded  was  absolutely  requisite, 
and  that  the  scheme  could  not  have  been  completed  without  it. 
Ought  their  labours  in  this  measure,  so  beneficial  to  the  whole 
country,  to  be  professionally  an  injury  to  them  ?  Is  it  common 
justice,  or  any  justice  whatever,  that  the  nation  at  large  should 
gain  an  admitted  advantage  by  their  services ;  and  that  they, 
simply  because  they  aided  in  accomplishing  the  measure,  should 
in  any  manner  be  placed  in  a  worse  position,  with  regard  to 
their  professional  prospects,  than  probably  they  would  other- 
wise have  occupied?  In  answer  to  this  it  may  be  said,  "  The 
barristers,  &c.,  have  been  paid  for  what  they  have  done,  and 
therefore,  having  received  the  quid  pro  quo,  they  ought  to  be 
satisfied/'  Stop — not  so  fast :  with  regard  to  stipend  they  have 
been  usually  paid  three  pounds  a  day,  net — when  employed.  Now, 
considering  the  number  of  days  in  a  year  when  they  were  not 
officially  engaged,  and  consequently  had  no  wages — the  pay 
named  for  the  work,  some  of  which  was  arduous  and  irksome  in 
the  extreme,  cannot  be  considered  over  Hberal.  But  this  was 
not  all :  we  have  been  told  that  any  barrister  who  was  engaged 
to  take  an  active  part  in  the  business,  was  not  expected  otherwise 
to  practise  in  his  profession ;  and  for  this  reason,  he  would  pro- 
bably have  to  treat  with  all  the  solicitors  in  the  neighbourhood 
of  his  labours, — and  perhaps  with  many  others, — ^and  would  have 
to  adjudicate  upon  matters  in  which  they  were  engaged: 
should  therefore  any  of  these  attorneys  give  briefs  to  such  bar- 
rister in  other  cases,  they  might  have — or  which  amounts  to 
pretty  nearly  the  same  thing — ^they  might  be  supposed  to  .have, 
greater  influence  with  him  than  other  solicitors  who  did  not 
intrust  him  with  professional  duties.  In  such  delicate  business, 
it  was  clearly  the  duty  of  the  commissioners  to  give  no  reason 
even  for  suspicion :  the  rule  therefore  was  judicious,  and  it  is 
known  that  the  Tithe  Commissioners  were  not  willing  that  it 
should  be  infiringed.    But  however  discreet,  and  necessary  the 
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regulation  was,  its  consequence  to  the  barrister  was,  that  to  a 
certain  extent  he  had  to  relinquish  his  profession.  Whilst 
engaged  in  the  commutation  affairs,  the  nature  and  regulations 
of  hui  engagement  prevented  him  from  forming  a  professional 
CONNECTION — ^thc  solc  MAINSPRING  of  a  barrister's  success.  On 
the  contrary,  the  independent  discharge  of  his  official  duties 
compelled  him  to  keep  aloof  from  all  overtures  of  such  con- 
nection. How  stands  it  then,  with  such  a  man  at  the  end  of 
ten  or  a  dozen  years'  labour  ?  Why,  he  has  to  undergo  the  irk- 
some task  of  moving  backwards ;  at  that  time  of  his  professional 
career,  he  must  take  a  retrograde  move :  he  most  likely,  at  that 
time  of  day,  must  become  a  "  sucking  barrister,  seeking  sessions 
practice  f^  he  is  in  the  mortifying  position  of  being  a  senior, 
with  a  large  number  of  juniors  above  him  in  point  of  actual 
practice,  acquired  whilst  he  has  been  engaged  by  the  public. 

After  having  been  for  years  accustomed  to  hear  evidence,  to 
weigh  it,  and  to  decide  upon  it,  he  is  compelled  to  put  aside  all 
that  judicial  accomplishment,  and  to  deal  in  pettifogging  cavils 
and  hair-splitting  special  pleading,  under  the  direction,  it  may 
be,  of  some  justice,  made  a  veritable  Daniel  for  the  Quarter 
Sessions  judgment-seat.     Very  likely,  moreover,  in  the  con- 
scientious discharge  of  his  public  duties  he  has  connived  at  no 
jobs,  and,  as  a  natural  consequence,  made  few  friends ;  he  pro- 
bably has  permitted  no  overcharges  or  irregularities,  but  by  such 
exactness  he  may  have  made  enemies;  he  may  have  held  the 
scales  of  justice  between  parties  perfectly  upright,  but  the  fact 
may  be  kept  in  remembrance,  and  be  very  far  indeed  from 
getting  him  sessions  briefs:   he  once  evinced  no  favour,  and 
showed  no  partiality— none  of  either  can  he  now  expect,  or  does 
he  get.     The  public,  for  which  he  zealously  and  effectually 
laboured,  has  done  with  him,  forgets  his  services,  and  leaves 
him  to  trudge  on  as  he  best  may.    If  there  be  instances  of  this 
kind,  as  we  know  there  are,  can  the  public  justify  itself  in  thus 
treating  men  who  have,  so  advantageously  for  its  interests,  done 
its  services  ? 

Perhaps  it  may  be  remarked,  that  a  servant  of  the  public, 
who  has  discharged  his  duties  with  satisfaction,  may  generally 
obtain  similar  public  employment  ?  Were  it  so,  the  public  would 
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treat  its  servants  like  other  employers,  and  there  would  be  no 
room  or  cause  for  complaint ;  but  the  getting  such  employment, 
instead  of  being  a  general  rule,  as  far  as  any  individual  public 
servant  is  concerned,  is  a  bare  accident  of  an  accident :  if  he 
possesses  political  influence,  which  at  the  time  predominates,  he 
may  even  be  promoted;  but  without  such  a  serviceable  adjunct, 
his  meeting  with  any  engagement  of  the  kind  is  altogether 
problematical;  indeed,  his  chance  is  exceedingly  small  amongst 
a  host  of  claimants  backed  up  by  all  sorts  of  influence.  The 
question  is,  has  he  a  just  claim  to  it?  Ought  the  public  to 
sanction  and  support  such  claims  ?  Does  it,  as  a  general  rule, 
act  upon  that  principle  f  Does  it,  or  does  it  not,  permit  its 
servants  faithfully  to  effect  its  most  important  measures,  and 
then  throw  them  aside  as  useless,  or  treat  them  as  incum- 
brances ?  If  such  be  the  rule  which  the  managers  of  public 
affairs  intend  to  act  upon,  the  junior  members  of  the  legal  pro- 
fession, especially  barristers,  ought  to  be  made  fuUy  aware  of  it, 
imd  it  is  for  that  purpose  that  we  have  entered  upon  a  discussion 
of  the  subject.  There  is  some  reason  for  suspecting  that  the 
leadeasrin  public  matters  commonly  follow  that  rule.  The  cases 
of  Mr.t^ariLcr  and  others  will  immediately  occur  to  confirm 
that  view.  Moreover,  Lord  John  Russell  some  time  ago,  in 
discussing  the  well-known  case  of  Mr.  Parker,  was  reported  to 
have  said,  in  the  House  of  Commons,  that  barristers  like 
Mr.  Parker,  who  had  undertaken  the  duties  of  assistant  com- 
missioners, had  relinquished  nothing  by  so  engaging.  His  lord- 
ship, in  making  that  assertion,  must  have  been  under  the 
impression  that  Mr.  Parker  had  nothing  to  do  professionally, 
and  stood  no  chance  to  obtain  professional  business  when  he 
undertook  the  duties  in  the  Poor  Law  Commission;  or  he  must 
have  imagined  that  notwithstanding  Mr.  Parker's  multifieuious 
and  incessant  official  duties,  he  at  the  same  time  kept  up  his 
professional  connection  in  all  its  bearings.  Mr.  Parker*s  admitted 
energy  and  talents  are  proof  that  there  was  no  ground  for  the 
first  assumption — ^namely,  that  he  had  no  professional  business, 
and  was  not  likely  to  get  any;  the» remaining  supposition  that 
he  could  at  the  same  time  attend  to  his  official  vocation  and  to 
his  profession,  is  simply  impossibly.      Lord  John  is  usually 
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cautious^  and  not  at  all  prone  to  make  aasertions  that  are  not 
justly  founded  on  fact.  K  the  reports  be  correct^  the  difficulty 
of  the  task  which  his  lordship  had  undertaken^  may  have  led 
him  to  dogmatize  upon  a  subject  which  he  had  not  thoroughly 
considered.  His  lordship,  however,  is  a  lover  of  pure  justice, 
and  we  would  fain  hope,  by  this  time,  he  is  convinced  that  he 
was  in  error  when  he  stated  that  assistant  commissioners  gave 
up  nothing  in  undertaking  such  duties,  implying  by  it  that  they 
had  no  right  to  complain,  even  if  they  are  capriciously  or 
tyrannically  deprived  of  their  public  employment;  that  no 
grievance  is  inflicted  upon  them,  if,  after  incessantly  toiling  in 
a  public  capacity  of  great  responsibility  for  a  long  period,  they 
are  groundlessly  ill-treated  by  their  official  superiors^  and  sud- 
denly, perhaps  insultingly,  turned  upon  their  own  resources. 
We  trust  his  lordship  now  entirely  disavows  this  doctrine.  If, 
however.  Lord  John  Bussell  propounded  the  rule  that  is  to 
be  hereafter  followed  with  respect  to  such  engagements  (and 
certainly  the  announcement  could  not  come  from  a  higher 
quarter,  nor  has  it,  that  we  have  seen,  been  officially  modified), 
we  think  the  members  of  the  Bar,  particularly  the  lower  grades, 
should  take  the  rule  into  their  most  serious  consideration.  When 
an  ardent,  but  (politically  speaking)  an  inexperienced,  barrister 
is  abont  to  lay  hold  of  a  bait,  labelled  " public  work"  his  more 
cautious  brethren  ought  to  shout,  "  Ware  commissioners/' 
''  Bemember  the  treatment  that  many  assistant  commissioners 
have  experienced,  and  pause.''  ^'Bear  in  mind,"  they  might 
add,  ^^that  you  are  about  to  estrange  yourself  from  your  own 
profession,  to  enter  upon  a  dap-trap  engagement,  in  which,  if 
you  do  your  official  duties  well,  your  official  superiors  may  seize 
and  appropriate  to  themselves  all  the  credit;  if  they  should  be 
incompetent  to  perform  their  parts,  the  censure  of  their  failures 
may  be  laid  upon  you;  they  may  plume  themselves  with  the 
successful  results  of  your  energies,  and  you,  as  far  as  possible, 
may  be  made  responsible  for  their  heedlessness  and  bungling; 
they  may  use  you  just  as  long  as  your  services  tend  to  promote 
their  interests,  or  until  one  of  their  cousins  or  hangers-on  can 
be  crammed  so  as  to  fill  your  place, — at  any  rate,  to  receive  your 
pay; — ^you  may  then, very  likely,  be  unceremoniously  discarded. 
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It  may  be  that  some  trap  will  be  laid  for  you^  to  make  your 
dismissal  appear  justifiable.  Probably  some  trumpery  over- 
charge may  be  mooted^  which  yon  may  be  called  upon  to 
explain :  if  you^  caring  little  about  the  trifle^  admit  it,  the  plea 
will  be,  that  you  had  attempted  to  impose  upon  the  public,  and 
then  your  superiors  will  claim  great  credit  for  getting  rid  of 
such  a  servant;  and  it  wiU  be  well  for  you  if  they  do  not  send 
you  forth  marked  Jew,  who  made  an  attempt  to  charge  one 
sum,  and  very  contentedly  accepted  a  less  one.  But  knowing 
the  imputation  of  overcharge  to  be  utterly  without  foundation, 
should  you  remonstrate,  or  use  any  strong  common  sense  in  self- 
defence,  depend  upon  it,  your  explanation  will  be  deemed  in- 
subordinate, and  off  you  will  be  sent :  in  either  case,  the  trap 
has  effected  its  purpose ;  you  will  be  got  rid  of.  Eight  or  ten 
years'  hard  work  will  have  blighted  your  professional  prospects, 
and  you  will  be  sent  adrift,  stigmatized  as  very  Israelitish  in 
money  affairs,  or  too  self-willed  and  insubordinate  to  be 
serviceable.''  Mr.  Parker,  and  many  other  commissioners' 
victims,  would  almost  justify  hints  like  these,  especially  if  the 
doctrine  above  ascribed  to  Lord  John  Russell  be  well  founded, 
and  still  in  practical  operation. 

We  have  already  touched  upon  the  point  as  to  how  the 
pubHc  treats  its  servants  who  have  been  instrumental  in  carry- 
ing its  most  important  measures  into  effect.  At  first  sight,  it 
might  be  supposed  that  the  commissioners^  at  the  end  of  their 
undertaking,  would  exert  themselves  to  procure  suitable  employ- 
ment for  men  who  had  been  so  usefully  serviceable  in  carrying 
the  scheme,  of  which  they  have  had  the  direction,  into'  opera- 
tion. The  doctrine  above  discussed,  that  assistants,  &c.,  deserve 
no  consideration,  except  their  quid  pro  quo,  given  as  wages, 
would  be  a  sad  obstacle  in  the  way  of  commissioners'  appli- 
cation, were  they  to  make  it  at  head-quarters.  It  should, 
however,  be  borne  in  mind  that,  after  all,  commissioners  are 
very  like  other  mortals,  having  their  own  interests  uppermost  : 
they  must  first  mind  themselves ;  next  they  may  have  brothers, 
cousins,  and  relatives,  very  firequently  in  the  attitude  of  crying 
'^  Give,  give."  It  is  quite  natural  for  men  first  to  take  care  of 
themselves  and  their  own  immediate  connections ;  by  the  time 


Commissions,  Commissioners,  and  the  Bar,  135 

that  rational  business  has  been  attended  to,  very  little  indeed 
remains  to  be  done  for  others.  Thanks  for  efScient  services, 
and  apparently  sincere  hopes  for  future  prosperity,  are  all  that 
the  jaded  sub  can  well  expect  from  that  quarter;  all  beyond 
these  terminating  ceremonies  is  barren  and  frigid.  Here  the 
maxim,  ^'Blessed  is  the  man  that  hopes  for  nothing,  for  he 
shall  not  be  disappointed,^'  applies  in  all  its  vigour;  and 
happy  is  he  who  can  practise  the  philosophy  contained  in  the 
apophthegm,  for  he  has  little  else  to  rely  upon.  It  is  well  if 
this  be  all :  the  half  worn-out  subaltern  may  possibly  be  fed 
for  some  time  on  plausible  promises,  which,  from  the  beginning, 
were  intended  to  end  in  nothing.  It  is  lucky  for  him,  if,  when 
he  has  ended  his  labours,  he  does  not  find  to  his  cost  that  men, 
to  whom  he  has  every  reason  and  right  to  look  for  encourage- 
ment and  friendship,  have  learned  state  craft  sufficient  to  mimic 
their  masters,  and  to  express  their  promises  and  kindness  in 
that  kind  of  phraseology  which  means  something,  or  anything, 
or  nothing  at  all.  It  is  not  meant  to  assert  that  such  ter- 
giversation and  deceit  are  generally  practised;  on  the  contrary, 
numerous  instances  of  true-hearted  friendship  and  noble  bearing 
of  commissioners  towards  their  servants  might  be  adduced. 
Still  the  dark  side  of  the  picture  has  been  experienced;  the 
possibility  of  its  occurrence  is  maintained,  and  the  past  should 
not  be  forgotten. 

We  have  already  made  some  remarks  on  Lord  John  Russell's 
reported  dictum,  that  barristers  gave  up  nothing  in  engaging  as 
assistant  commissioners,  &c.,  and  we  have  expressed  hopes  that 
that  distinguished  statesman  may  have  relinquished  that  opinion 
as  untenable,  and  being  opposed  to  reason  and  fair  play.  If, 
however,  the  rule  be  still  acted  upon,  so  unjust  do  we  consider 
its  operation  on  our  profession,  that  we  must  again  insist  upon 
the  justice  of  making  it  more  generally  known.  In  other  cases, 
it  is  illegal  to  set  man-traps  without  giving  due  notice  of  the 
danger;  and  upon  this  principle,  if  the  rule  be  continued  in  an 
active  state,  we  are  of  opinion,  that  the  door  of  every  commission, 
after  the  manner  of  Dante's  Inferno,  should  notify  that  "  what- 
ever barrister  engages  here,  must  leave  all  hopes  of  professional 
advancement  behind."   Such  notification  would  put  members  of 
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the  profession  on  a  fSur  footing  at  starting;  it  would  property 
inform  them  that  they  must  hope  for  nothing ;  and  if  they  hope 
for  more^  they  have  no  right  to  be  disappointed  if  they  do  not 
get  it.  At  all  events^  if  the  rule  remains^  we  are  anxions  that 
the  general  impression  which  has  hitherto  prevailed^  that  mem- 
bers of  the  legal  profession  who  accept  engagements  in  com- 
missions^ or  in  any  public  business  requiring  legal  knowledge 
and  .experience^  have  claims  for  similar  employment^  and  that 
their  future  promotion  lies  in  that  direction^  should  be  com- 
pletely removed^  because  we  believe  it  to  be  misleading  and 
pernicious  in  a  very  high  degree. 

It  is  commonly  supposed  that  all  promotions  and  distinctions 
which  are  conferred  on  members  of  the  legal  profession  are 
bestowed  by  the  public,  or  its  synonym — the  powers  that  be — 
on  the  most  distinguished  or  most  fortunate  practitioners.  No 
feult  is  intended  to  be  found  with  this  custom  in  its  origin ;  but 
clearly  it  is  an  old  one,  and  it  is  equally  manifest  that  drcom- 
stances  and  customs  have  altogether  changed  since  that  rule  was 
first  adopted.  In  a  recent  article/  we  made  some  observations 
on  this  topic;  we  then  remarked  that  when  the  custom  began^ 
the  courts  of  law  at  Westminster  were  the  only  arena  for 
forensic  display,  they  were  the  only  fields  in  which  legal  trophies 
could  be  achieved  or  judicial  laurels  culled  :  legal  talent  and  judi- 
cial experience  were  then  not  required  by  the  country  to  be  exer- 
cised elsewhere.  But  has  this  been  the  case  during  the  last 
twenty  years?  Have  not  the  various  modifications  of  our 
social  system,  to  which  reference  has  been  already  made,  entirely 
changed  the  aspect  of  things  in  this  respect  f  Can  it  now  be 
maintained  that  legal  talent  is  only  required  to  be  exercised  in 
matters  affecting  individuals  in  our  highest  courts  of  law  alone  f 
Is  it  likely  to  be  so  in  future  ?  In  our  opinion  the  important 
Acts  of  the  L^islature  which  have  been  named  in  this  artide^ 
and  the  general  course  of  legislation  now  in  progress,  afford 
incontrovertible  answers  to  these  questions.  The  people,  by 
their  representatives,  demand  certain  measures — ^to  carry  such 
measures  into  operation,  men  having  a  competent  knowledge  of 
the  law  are  indispensable.  No  one  who  duly  considers  the 
»  VoL  xlviii.  No.  ©6,  p.  36. 
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legal  difficulties  that  oontiniially  occur  in  the  working  part  of 
the  Poor  Law  C!ommi8sion;  the  Tithe  C!ommiflsian,  the  Copyhold 
Commiasion^  &c.,  will  dispute  the  point  ?  Well,  then,  are  mem- 
bers of  the  l^al  profession,  whose  services  the  country  requires, 
to  sacrific  sail  their  professional  prospects,  if  they  undertake 
these  public  duties  ?  If  a  barrister  manages  a  matter  well  for  a 
solicitor, it  very  probably  will  bring  him  other  business:  a  few 
prominent  cases  thus  fortunately  completed  not  unfirequently 
lead  on  to  fortune  and  distinction;  but  if  the  same  talent  be 
devoted  to  the  public  service,  even  with  the  like  success,  what 
does  the  barrister  gain  by  it  ?  Why  at  the  end  of  a  ten  years' 
arduous  service,  made  up  of  such  achievements,  he  is  given  to 
understand  that  when  he  imdertook  his  public  duty  he  gave  xxp 
nothing,  and  therefore  he  ought  to  expect  nothing,  and  be 
thankful.  Since  you,  Mr.  Public,  are  the  dispenser  of  legal 
rewards,  will  you  permit  us  to  ask  you,  whether,  in  your  opinion, 
questians  which  deeply  affect  the  whole  community  are  of  less 
consequence  than  those  which  arise  between  individuals  ?  Do 
questions,  having  such  important  bearings,  require,  think  you, 
only  a  lower  scale  of  legal  knowledge  for  settling  satisfact(»rily, 
tiian  do  mere  disputes  between  Tweedledum  and  Tweedledee  f 
Does,  for  example,  the  fixing  a  permanent  sum  on  a  person's 
freehold  require  less  knowledge  of  the  law,  and  less  care  in 
applying  it,  than  it  does  to  ascertain  whether  A.  owes  B.  atrifling 
sum  which  they  dispute  ?  In  a  word,  are  the  l^al  disputes, 
think  you,  which  occur  in  general  measures  affecting  very  often 
the  whole  people  of  a  district,  of  less  importance  to  you,  Mr. 
Public,  than  the  mere  disputations  which  arise  between  litigious 
individuals  ?  If  they,  are  not,  why  do  you,  Mr.  Simon  Public, 
bestow  aU  your  jGnvours  on  the  class  of  lawyers  engaged  in  the 
latter,  and  none  whatever  on  those  who  toil,  at  your  request,  in 
iiie  former?  Come,  Mr.  Public,  be  candid  and  honest  for  once. 
From  the  labours  of  whidi  class  of  lawyers  do  you  derive  the 
greater  benefit?  To  whose  exertions  are  you  most  indebted — 
to  him  who  successfully  employs  his  talents  and  acquirements,  by 
your  inducement,  in  carrying  a  truly  national  measure  into 
operation,  which  tends  to  improve  the  whole  country  as  well  as 
to  increase  good-wiU  amongst, the  entire  population;  or  to  him 
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who  exerdses  the  same  talents  and  ^acquirements^  but  not  at  all 
greater^  in  bamboozling  a  judge  or  bothering  a  jury,  upon  cases 
of  no  consequence  whatever,  except  to  the  irritated  parties 
immediately  interested?  We  belieTe  you  cannot  venture  to 
give  more  than  one  answer.  Why,  then,  Mr.  Simon,  do  you 
treat  your  own  faithful  servants,  whose  aid  you  required,  and 
whose  assistance  was  indispensable  to  you,  with  chilling  apathy 
and  blighting  neglect,  and  confer  all  your  rewards  and  distinc- 
tions on  practitioners  making  their  own  advancement,  and  House 
of  Commons  adventurers,  who  seldom  render  you  any  actual 
service,  except  by  accident?  It  is  believed  that  you  cannot 
controvert  the  general  accuracy  of  this  mode  of  treatment, 
which  is  as  anomalous  as  it  is  unjust. 

The  effective  manner  in  which  the  Tithe  Commission  has  heea 
worked  throughout,  may,  in  no  sHght  degree,  be  attributed  to 
the  labours  of  Mr.  Hovenden,  the  secretary  to  the  commission; 
he  is  well  known  to  be  a  talented  and  experienced  lawyer.  The 
country  required  and  engaged  the  exercise  of  his  acquirements 
and  ability,  and  now  stands  deeply  indebted  to  him  for  having 
very  efficiently  assisted  to  accomplish  one  of  the  most  important 
public  measures  that  was  ever  determiaed.  During  many  years 
he  has  been  assiduously  labouring  in  the  pubHc  service.  Here, 
again,  we  ask,  to  whom  is  the  public  most  indebted — ^to  such  a 
servant— or  to  the  lawyer  who  attends  Westminster  Hall  to 
debate  differences  between  Paul  and  Peter  ?  Yet,  in  that  long 
period  that  Mr.  Hovenden  has  been  noiselessly,  yet  incessantly 
and  effectively  labouring  for  the  country's  welfare — ^men,  young 
in  the  profession,  have  passed  on,  perhaps  under  some  patron's 
interest,  to  the  House  of  Commons-^been  used  there,  and  then 
drafted  off  for  titled  posts  and  distinguished  rank,  having  done 
little  or  nothiag,  except  by  chance,  for  the  public,  which  confers 
on  them  its  choicest  favours.  Legal  suns  have  thus  emerged  firom 
their  nebular  state  mounted  in  the  attractive  orbit  of  self-interest, 
and  culminated  in  the  time  named.  But  which  of  them  has 
rendered  more  valuable  service  to  the  public — ^the  bestower  of 
rich  rewards — ^than  Mr.  Hovenden  ?  What  has  been  done  for 
him  as  a  recognition  of  his  meritorious  services  ?  The  public 
may  have  honoured  him  so  that  its  left  hand  does  not  know 
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what  its  right  hand  has  done :  at  any  rate^  its  especial  favours 
to  him  have  not  been  made  known  to  us  through  the  nsual 
channels.  The  public^  as  a  general  role,  has  hitherto  conferred 
all  its  best  legal  gifts  on  men  who  have  sedulously  followed  their 
self-interest;  and  done  nothing  whatever  for  the  common  weal : 
whilst  talents  and  knowledge  of  high  order^  exercised  most  use- 
fiiUy  and  satisfactorily  in  the  public  service  during  extended 
periods^  have  been  unrecognised:  serving  the  public  zealously 
and  faithfully  at  its  own  desire^  and  for  its  particular  benefit^ 
not  only  obtains  no  promotion  or  distinction^  but  frequently 
becomes  an  insurmountable  impediment  to  the  attainment  of 
either.  We  trust  that  a  system  so  unnaturally  absurd^  and  so 
thoroughly  repugnant  to  British  honesty  and  British  justice, 
will  not  much  longer  be  tolerated. 

In  commencing  this  article,  we  intended  to  enter  with  some 
minuteness  into  the  constitution  of  several  commissions — ^as  to 
the  nature  of  the*  duties  which  they  comprehend,  and  the 
qualifications  of  some  of  the  commissioners  properly  to  super- 
intend the  execution  of  those  duties.  There  is  a  noted  maxim, 
generally  ascribed  to  king  George  III.  which,  on*  account  of  its 
never-failiQg  conformity  to  real  fact,  and  the  universality  of  its 
application,  deserves  a  prominent  position  in  every  system  of 
political  philosophy.  The  axiom  is,  "  That  any  man  is  always 
fit  for  any  post  he  can  get.^'  It  formed  part  of  our  original 
scheme,  to  give  illustrative  examples  of  this  royal  adage.  We 
know  no  subject  that  more  completely  displays  the  immense 
power  attached  to  the  inherent  qualification  of  being  able  to  get 
posts,  than  commissions  exhibit.  One  instance  readily  occurs  in 
which  that  necromantic  kind  of  influence,  suddenly,  as  though 
touched  by  a  conjurer's  wand,  makes  its  possessor  the  chief  of  a 
host  of  commissioners,  and  at  the  same  time  converts  him  into 
tiie  principal  director  of  a  vast  number  of  other  weighty  con- 
cerns, though  up  to  the  moment  he  was  totally  unacquainted 
with  the  whole.  We  think  this  all-potent  qualification  of 
getting  posts,  which,  like  Aaron's  rod,  appears  to  swallow  up  all 
other  accomplishments,  has  in  more  cases  than  one  had  the 
eflFect  of  practically  elucidating  the  story  of  the  showman's  horse 
putting  the  tail  where  the  head  should  be ;  we  mean  that  there 
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have  been  instaiices  where  men  celebrated  for  their  knowledge 
of  the  business,  and  intimately  acquainted  with  all  its  details 
and  duties,  haye  been  placed  in  subordinate  offices,  while  others, 
invested  with  that  surprising  capacity  which  the  above  royal 
peculiarity  always  imparts,  have  been  placed  to  rule  and  direct 
the  business,  although,  from  the  nature  of  the  thing,  they  could 
know  nothing  about  it.  We  have,  however,  for  the  present, 
been  prevented  by  time  and  circumstances  from  entering  upon 
these  discussions.  We  will  only  simply  remark  that,  in  our 
opinion,  when  the  subject-matter  of  a  .commission  necessarily 
requires  knowledge  and  experience  of  a  specific  description  to 
deal  with  it  efficiently  and  properly,  men  noted  for  the  requisite 
qualifications  should  be  selected  for  its  directors.  Commission- 
makers  hereafter  may,  it  is  thought,  very  benefidally-adopt  and 
follow  this  rule,  instead  of  being  too  rigidly  swayed  in  thdr 
choice  by  the  all-absorbing  influence  to  which  reference  has 
been  made.  Moreover,  the  i^pointment  of  duly-qualified  men 
to  superintend  a  commission,  affords,  perhaps,  the  best  criterion 
to  prove,  at  the  commencement,  that  the  objects  of  the  com- 
mission  are  really  intended  to  be  carried  into  effect,  and  that 
the  whole  scheme  has  not  been  concerted  purposely  to  become 
an  abortion.  Commissions  are  not  unfi^quently  constituted  so 
as  to  form  a  kind  of  petty  government  per  se,  an  imperium  in 
imperio:  the  whole  community,  we  fancy,  must  take  some 
interest  in  their  efficiency,  and,  therefore,  we  trust  to  be  excused 
for  our  desultory  remarks  upon  the  subject. 

It  is  admitted  generally  that  the  Bar  as  a  profession  has  been 
very  sadly  depressed  during  the  last  few  years;  in  the  foregoing 
article  we  have  discussed  one  topic  which  we  know  has  deeply  in- 
jured a  considerable  number  of  barristers ;  there  are  other  matters 
which  act  injuriously  and  unjustly  towards  the  profession.  The 
prohibition  contained  in  the  first  County  Court  Act  has,  not- 
withstanding Lord  Campbell^s  strenuous  endeavours  to  retain 
it,  been  removed;  but  the  gross  injustice  which  the  clause 
so  wantonly  and  unreasonably  infficted  on  the  junior  members 
of  the  Bar  cannot  easily  or  speedily  be  repaired.  The  attorney 
advocates  whom  that  Act  called  into'  action,  still  retain  their 
standing,  and  adopt  any  kind  of  subterfuge  to  maintain  it.  Those 
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hybrid  advocates  oompriae  very  few  indeed^  if  anj,  of  the  higher 
order  of  attomeyB  or  solicitors;  on  the  contrary^  they  are  com- 
monly practitioners  having  no  scruples  to  restrain  them^  nor 
credit  to  lose — one  divinity  has  given  them  talent ;  another, 
darker  one^  the  nse  of  it;  but  no  junior  barrister  who  has  any 
regard  for  his  position  can  consistently  enter  the  list  with  them 
as  a  competitor,  and  render  himself  liable  to  their  hard-mouthed 
and  unscrupulous  treatment.  To  gain  a  victory  in  a  contest 
with  them  would  be  just  as  creditable  as  to  come  oflP  victoriously 
in  a  turn  at  fisticuffs  with  a  chimneysweep.  The  consequence 
is,  especially  in  provincial  districts,  tiiat  barristers  caimot  attend 
County  Courts,  and  the  attorney  advocates  continue  to  engross 
all  the  practice.  The  business  of  the  assizes  has  dwindled  down 
to  almost  nothing, — just  the  result  that  might  reasonably  have 
been  expected.  The  pubUc  prefers  cheap  and  simple  law  to 
oosdy  and  complicated :  the  Bar  does  not  complain  of  this,  the 
preference  is  perfectly  natural  and  reasonable;  but  the  junior 
members  have  just  cause  of  complaint  that  steps  were  not  taken 
in  due  time  by  the  heads  of  the  profession,  so  that  they  might 
have  fireely  and  jGEurly  entered  into  the  competition  that  has 
arisen.  The  Bar  has  an  etiquette  which  originated  when  legal 
matters  were  in  a  totally  different  state  from  that  at  present ;  it 
now  tends  in  various  ways  to  hamper  the  junior  members,  who 
are  ornaments  to  the  profession  by  their  honourable  conduct ; 
whilst  less  scrupulous  practitioners  set  all  etiquette  at  defiance 
with  impunity,  and  not  unfrequently  gain  considerable  advan- 
tage by  their  daring;  still  such  infractions  are,  or  ought  to  be, 
a  loss  of  caste.  The  establishment  of  County  Courts  introduced 
a  new  order  of  things :  it  must  have  been  obvious  that  the  old 
rules,  with  regard  to  fees,  &c.,  were  unsuited  to  the  innovations ; 
k  was  therefore  the  duty  of  men  who  preside  over  the  profession 
to  modify  practical  regulations,  so  as  to  adapt  them  to  the  pre- 
sent circumstances.  Quarter  Sessions  business  is  also  equally 
diminished,  and  the  remainder,  under  the  management  of 
sessions  judges,  is  a  source  of  petty  annoyance.  The  whole 
system  of  sessions  procedure  ought  to  be  thoroughly  remodelled ; 
it  IB  clumsy,  expensive,  absurd,  and  altogether  unsuited  to  the 
policy  of  the  present  time ;  it  has  outlived  its  usefulness,  and  has 
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become  a  public  incumbraace.  We  trust  that  Lord  Brougbain; 
and  bis  coadjutors  in  legal  reform^  will  not  delay  to  take  the 
subject  up ;  there  is  not  one  so  extensive  that  so  budly  demands 
their  attention. 

In  pointing  out  the  rough  and  unjust  treatment  which  the 
Bar  has  experienced^  and  calling  for  reforms  which  must  still 
further  affect  its  interests^  we  again  repudiate  every  notion  of 
aiming  at  any  immunity  for  it ;  but  we  do  demand  common  and 
equal  justice  for  it^  which  we  deny  that  it  has  latterly  received. 
Unfortunately,  we  think,  the  Bar  has  no  institution  to  protect 
its  interests,  and  to  guide  its  members,  as  the  other  part  of  the 
profession  has  in  the  Law  Institution.  Had  the  Bar  such  a 
ruling  establishment,  occurrences  like  some  of  those  which  have 
been  adverted  to  could  seldom  happen.  Just  in  proportion  as 
events  have  diminished  the  practice  of  the  junior  Bar,  has  the 
number  of  barristers  increased.  It  is  unreservedly  admitted 
that  the  Bar  is  an  open  profession  as  well  as  a  liberal  one — that 
every  man  who  is  duly  qualified,  or  who  can  properly  qualify 
himself  for  it,  has  a  perfect  right  to  try  his  luck  in  it.  But  had 
we  an  institution  of  the  kind  above  referred  to,  it  would  very 
likely  see  that  the  Bar  was  never  made  a  refuge  for  the  destitute 
— ^when  a  person  had  been  obliged  to  leave  any  trade  or  pro- 
fession it  would  probably  not  allow  him  to  hide  his  former  dis- 
grace imder  a  wig  and  gown.  An  attorney  must,  under 
existing  regulations,  take  his  name  off  the  roUs  before  he  can 
begin  to  keep  his  terms  for  the  Bar;  there  are  other  rules  to 
the  same  effect,  but  in  actual  practice  they  appear  to  be  neither 
equitable  nor  just :  for  example,  take  the  rule  with  regard  to  a 
solicitor — ^if  he  relinquish  his  profession  by  entering  a  Govern^ 
ment  office,  he  may  then,  whilst  filling  that  oflice,  eat  his  way 
to  the  Bar,  be  called,  and  thus  qualify  himself  to  hold  offices 
which  only  barristers  can  fiU.  We  consider  this  a  surreptitious 
mode  of  becoming  a  barrister ;  it  is  neither  legitimate  nor  fair 
to  other  solicitors ;  we  cannot  perceive  why  a  number  of  Gro- 
vemment  clerks,  whilst  so  engaged,  should  be  permitted,  after 
eating  a  certain  number  of  dinners,  to  come  out,  like  Minerva 
from  the  head  of  Jove,  full-grown  lawyers.  The  practice  of 
making  barristers  in  this  way,  which  is  quite  a  common  one,  is 
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exceedingly  unfair  and  prgudidal  to  the  junior  memben  of  the 
legitimate  Bar.  Unfortunately,  aa  things  are,  the  junior  Bar 
can  do  nothing  to  lessen  such  evils ;  all  influence  rests  with  the 
seniors,  and  it  must  be  confessed  that  when  men  arrive  at  a 
certain  prominence  in  the  profession  they  care  very  little  indeed 
about  the  struggling  mass  below;  if  then,  in  the  press  and  scramble 
for  wealth  and  distinction,  they  ever  look  back,  it  is  only  to 
shout  '^  The  devil  take  the  hindmost/'  We  fancy  the  Law 
Amendment  Society  contains  the  nucleus  of  an  institution  of 
the  description  we  have  mentioned;  we  wish  our  remarks  may 
add  to  its  promotion.  Should  that  be  the  result,  the  members  of 
the  Bar  would  have  a  protector  of  its  interests  and  honour;  and  in 
all  cases,  whether  of  public  harsh  treatment  or  individual  wrong, 
there  would  be  a  competent  authority  for  effectually  giving  the 
command — '^  Fiat  Justitia/*  J* 


Art.  VI.— on  the  PECULIAKITIES  OP  MARITIME 

LIENS. 

{Continued  from  p.  222.) 


TT7E  have  before  observed  that  the  rule  of  law  and  equity, 
»  ^  that  the  prior  petens  (who  obtains  a  judgment  before  other 
creditors,  having  co-ordinate  or  equal  claims,  have  brought  their 
actions)  shall  be  paid  his  debt  in  preference  to  the  latter,  has 
been  adopted  in  the  Court  of  Admiralty.^ 

And  it  would  seem,  in  that  court,  that  the  same  rule  applies 
equally  to  all  debts  suable  there;  for  I  am  not  aware  there  does 
or  can  exist  in  that  court  any  analogous  distinction  between 
superior  and  inferior  debts,  like  that  which  is  found  and  upheld 
in  the  courts  of  common  law  and  equity. 
The  debts  by  specialty  and  of  record  to  which  the  common 

*  Williams  on  Executors,  part  3,  book  2,  ch.  2,  s.  5 ;  and  part  &,  book  2, 
ch.2. 
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law  awards  a  preference,  and  the  various  peculiar  securities 
which  that  Uw  considers  paramount,  are  unknown  to  the 
Admiralty,  and  the  principles  upon  which  that  preference  depends 
are  inapplicable  to  the  debts  suable  in  that  court.  The  last- 
mentioned  debts,  as  they  certainly  are  not  debts  by  spedalty 
or  of  record,  so  if  they  are  to  come  under  any  category  familiar 
to  the  common  law,  can  only  be  considered  as  debts  on  simple 
contract.  If  so,  they  of  course  are  of  equal  degree  amongst 
themselves.  If  not,  they  are  debts  peculiar  to  that  court,  and 
in  such  case  they  cannot  claim  a  privilege  such  as  that  which 
has  been  vindicated  to  the  superior  or  paramount  debts  of 
common  law.  It  is  evident,  also,  on  consideration,  that  there 
can  be  no  analogy  between  the  case  of  an  executor  discharging 
a  simple-contract  debt,  where  there  is  only  a  sufficient  estate 
of  his  testator  to  pay  oflP  a  bond  debt  also  due,  and  the  case 
of  the  Court  of  Admiralty  selling  a  res  at  the  suit  of  an 
applicant  jmor  in  tempore,  who  has  satisfactorily  established  his 
claim,  and  that,  therefore,  the  same  rule  cannot  be  made  appli- 
cable to  both  cases.  In  reality,  all  Admiralty  debts  are  of  the 
same  general  nature;  but  though  they  thus  i^ree  in  their 
general  nature,  the  Court  of  Admiralty  does  not  hesitate,  when 
required,  to  place  or  rank  these  debts  in  an  order  of  payment 
graduated  by  a  principle  of  its  own.  The  Court,  however,  will 
only  step  in  to  make  this  collocation  when  required  at  the  suit 
of  a  party;  it  will  not  sud  sponte  take  exception  to  a  claim  of 
an  inferior  grade,  if  no  opposition  be  raised  by  one  of  higher 
rank.  On  the  contrary,  the  Court,  without  respect  to  aught 
but  the  suitor's  diligence,  will  enable  him  to  be  paid  out  of  the 
fund  which  he  had  placed  in  its  hands. 

The  prior  petens,  therefore,  whatever  his  claim  be,  is  entitled 
to  the  res,  and  to  the  whole  of  the  res  should  his  claim  absorb 
it.i 

I  In  the  Saracen,  which  I  quoted  in  the  previous  paper,  p.  220,  the 
point  in  dispute  regarded  only  a  claim  of  equal  de^ee,  and  nothing  further 
was  determmed.  But  in  regard  to  the  other  point  an  obiter  dictum  fell 
from  the  late  Lord  Langdale,  mthe  same  suit,  on  appeal  (llJurist,  p.  225) ; 
he  said :  "  It  was  suggested  that  the  bail  bond  required  on  payment  of 
money  to  a  claimant  tor  damage,  shows  that  other  claims  than  those  upon 
which  the  payment  is  made  have  to  be  provided  for,  and  perha^ps  it  may 
he  so :  there  may  be  claims  paramoimt,  such  as  claims  loi  wages,  and  at  the 
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'  But  if  no  decree  has  been  made^  the  Court  '^is  bound  to  con- 
sider every  claim  against  the  fund  (or  res)  in  its  hands^  however 

time  when  the  form  of  the  bond  was  settled,  such  claims  may  have  been 
considered  to  require  attention.  The  bail  bond  ma^,  therefore^  be  ioell 
understood  as  promding  for  paramount  claims.  There  seems  no  reason  to 
conclude  that  the  bond  is  applicable  to  claims  merely  co-ordinate  with 
those  of  the  party  who  obtamed  the  sentence." 

The  bond  referred  to  by  his  lordship  is  given  to  the  Judge  of  the 
Admiralty  by  the  suitor  and  two  sureties,  preparatory  to  the  payment  of 
any  sum  of  money  arising  from  the  sale  of  the  res.  The  terms  of  the 
bond  are  to  restore  the  sum  about  to  be  paid :  "  In  case  any  person  shall 
come  in  for  his  interest  in  the  said  sum,  and  pay  the  contumacy  fees  as 
taxed  in  the  cause,  and  put  in  sufficient  security  to  answer  the  action  com- 
menced in  that  behalf,  and  for  his  personal  appearance  at  such  times  as  the 
same  shall  be  required,  and  to  pay  what  shall  be  adjudged  with  expenses, 
and  to  bring  into  the  registry  of  the  court  the  said  sum  whenever  the 
Court  shall  order,  and  to  save  harmless  the  judge,  &c.,  as  to  the  payment 
of  the  said  sum." — Tecumseh,  6  Notes  of  Cases,  668. 
•  If  the  suitor  elects  to  wait  the  expiration  of  a  year  and  a  day  before  his 
sppli«ition  for  payment,  this  bond  is  not  required.  (Clerke,  Frax. 
Cur.  Admir.  tit.  35.)  The  intention  of  the  bond  has  been  a  subject  of  dis- 
pute, but  it  seems  to  be  now  determined  that  it  is  given  only  to  protect 
the  Court,  and  any  parties  who  shall,  within  the  period  of  a  year  (or  a  year 
and  a  day,  for  it  appears  uncertain  which)  from  the  date  of  the  decree, 
appear,  and  prove  themselves  to  be  entitled  to  the  re«,  which  has  been 
proceeded  against,  and  adjudged  as  the  property  of  other  persons. 

In  the  Saracen  (2  W.  Eooin.  453),  Dr.  Lushington  designated  this 
bond  as  "nominal;"  and  further  observed,  "That  he  was  disposed  to 
believe  that  the  expressions  in  the  bond  applied  exclusively  to  interests  in 
the  subject-matter,  as  in  cases  of  title."  This  agrees  with  the  dicta  of 
Clerke  (Prax.  Cur.  Admir.  tt.  38,  39):  "Si  bona  arrestata  sint,  tan- 
(]uam  bona  vel  pro  debito  alterius,  si  interveneris  pro  interesse  tuo  in 
iisdem,"  &c.  The  heading  of  the  title  38  is  still  more  explicit :  "  Compa^ 
ratio  terti»  personse  ad  quam  spectant  bona  arrestata,  quamvis  arrestentur 
tanquam  bona  alterius." 

'  Notwithstanding  the  obvious  meaning  which  plain  cojnmon  sense  would 
put  upon  this  bond,  an  idea  appears  to  have  obtained  of  late  years  in 
Doctors'  Commons,  that  there  aid  exist  a  distinction  in  Admiralty  debts, 
such  as  is  known  ati  common  law,  and  that  the  bond  was  intended  to  protect 
the  paramount  creditor,  even  in  the  case  of  a  res  judicata,  and  of  superior 
diligence  on  the  part  of  an  inferior  creditor.  It  appears  to  have  been 
thought  that  the  Court  of  Admiralty  could  only  make  payment  of  an 
inferior  debt  to  the  suitor,  though  he  were  first  in  the  fiela,  conditionally 
on  no  other  debts  of  a  higher  character  appearing  after  judgment.  This 
singular  hypothesis,  it  would  seem,  has  given  to  the  bond  the  designation 
by  which  it  is  famiharly  known  to  the  practitioners  of  the  Admiralty ; 
viz.  a  bond  to  answer  latent  demands.  Ilie  quotations  from  Clerke  show 
that  this  misconstmction  was  unknown  to  him,  and  it  woold  seem  to  be  of 
modem  origin.  The  security  mentioned  by  Clerke  is  not  to  guarantee  the 
Court  and  its  officers  against  paramount  claims,  but  to  guard  against  the 
possibility  of  the  vessel  of  one  person  being  arrested,  and  sold  as  the 
property  of  another  person,  against  whom  claims  existed.  The  Court  in 
Buch.il  contingency  would  be  bound  to  rescind  its  own  decree,  and  it  thus 
takes  security  to  enable  it  to  do  so  with  effect.  In  this  there  is  no  infraction 
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it  may  have  been  brought  there  ;^^^  or,  in  other  words,  whatever 
creditor  may  have  initiated  the  proceedings  against  it;  and  then 
will  arise  a  conflict  or  competition  of  the  liens^  which  must  be 
ranked  or  classified  according  to  the  principles  of  maritime  law. 

When,  therefore,  there  are  several  claims  against  the  res,  and 
the  latter  is  insufGlcient  to  discharge  them  all,  the  Court  will 
have  to  determine  the  order  of  succession  in  which  each  lien 
shall  be  paid  off. 

The  principle  of  this  classification  is  twofold,  and  varies 
according  to  the  nature  of  the  lien.  For  maritime  liens,  like 
all  other  obligations,  arise  either  ex  contractu  and  quasi  ex 
contractu,  or  ex  delicto  and  quaA  ex  delicto?" 

In  the  first  category  are  wages,  pilotage,  towage,  salvage,  and 
bottomry-bonds.    In  the  other  is  damage  by  reason  of  collision. 

The  leading  or  general  principle  by  which  is  regulated  the 
priority  of  one  Admiralty  debt  over  another  in  liens  ex  contractu, 
is  superior  merit  in  the  suitor,  conditioned,  however,  as  I  have 
intimated,  upon  coincidence  of  proceeding.  In  damage,  which 
is  a  lien  ex  delicto,  the  principle  is  necessarily  different.' 

When,  therefore,  many  actions  are  brought  against  the  same 
res  at  the  same  time,  the  Court  will  place  the  suitors,  and, 
according  as  it  sees  superior  worthiness  in  one  suitor  over  the 
others,  so  will  it  place  him  in  a  superior  rank — ^that  rank 
enuring  to  a  priority  of  payment.  He  who  has  the  prior 
right  or  lien  in  law,  shall  be  paid  first  out  of  the  proceeds  of  the 
res,  and  the  other  must  be  satisfied  with  the  residue,  however 
insufiicient  for  his  demand.^ 

In  liens  ex  contractu,  this  preference  or  right  of  priority 
ostensibly  depends  upon  the  dates  at  which  the  liens  have 
attached.  For  the  rule  by  which  that  priority  is  determined, 
requires  that  the  demand  or  service  for  which  that  privilege  is 
claimed  be  posterior  in  date  to  other  services  or  Hens.  The 
ground  of  this  inversion  of  rule  is  just  and  obvious.  In  the 
hazardous  trade  of  the  sea,  the  services  performed  at  the  latest 

of  the  rtde  of  law  which  makes  a  judgment,  once  givrai,  final  and  sacxed ; 
while  such  a  practice  as  the  other  wonld  be  opposed  to  recta  ratio  and 
public  policy,  Dy  throwing  uncertainty  upon  deciBions  solemnly  given. 

^  La  Constanda,  10  Jurist,  849.  ^  Institat.  lib.  3,  tit.  14. 

^  Giuelle,  3  Notes  of  Cases,  79.  '*  Constancia,  2  W.  Bob.  406. 
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hoar  are  most  efBicacious  in  bringing  tlie  ressd  and  her 
freightage  safely  to  their  final  destination.  Each  foregoing  in- 
cumbrancer^ therefore^  is  actually  benefited  by  means  of  the 
succeeding  incumbrance^  and  the  equity  of  the  Court  of  Admi- 
ralty^ in  adjudicating  cases  of  conflicting  liens  of  this  nature^ 
takes  that  as  the  principle  of  its  decisions. 

Sul^ect  to  this  comprehensive  principle  in  the  first  rank  of 
liens  ex  contractu,  are  wages  (whether  of  a  seaman  or  of  a 
master^  claiming^  under  7  &  8  Yict.  c.  112^  s.  16)^  pilotage^  and 
towage.  These  take  precedence  of  all  other  liens  ew  contractu, 
as  being  a  remuneration  for  services  performed  in  bringing  a 
vessel  safely  to  her  haven.^ 

But  salvage^  when  it  is  of  a  meritorious  kind/  and  also 
.bottomry  (as  it  would  seem)^  take  precedence  of  the  original 
pr  antecedent  wages.' 

.  As  competing  with  other  liens  ex  contractu,  a  bottomry-bond 
is  not  so  favourably  regarded  by  the  maritime  law,  for  the 
sender^  when  he  advances  his  money  on  such  security^  looks  to 
a  risk^  and  therefore  contracts  for  a  usurious  premium.  Sub- 
sequent salvage^  and  wages,^  and  also  pilotage  and  towage^^  are 
consequently  entitled  to  a  priority  of  payment  over  bottomry/ 
but  of  prior  wages  and  salvage  it  takes  precedence.®  IvUer  se, 
the  bottomry-bond  latest  in  date  is  entitled  to  a  preference  in 
payment  before  an  earlier  one ;  and  so  on^  whatever  the  num- 
ber of  bonds  may  be^  on  the  principle  of  law,  that  without  the 

*  Madonna  d'Idra,  1  Dod.  40;  Lady  Durham,  3  Haeg.  202;  Hersey, 

3  Ha^ff .  408 ;  Eepulse,  4  Notes  of  Cases,  168 ;  Constancia,  ibid.  521. 

*  SeEna,  2  Notes  of  Cases,  18. 
'  Mary  Ann,  9  Jurist,  95. 

*  Selina,  cmte;  Favorite  de  Jersey,  2  C.Bob.  232. 

'  Madonna  d'  Idra,  1  Dod.  40 ;  Sydney  Cove,  2  Dod.  13 ;  Constanda, 

4  Notes  of  Cases,  68. 

*  Dowthorpe,  2  W.  Rob.  79.  Dr.  Lushinffton  (Constancia,  4  Notes  of 
Cases,  681-2)  says,  "  By  that  law  (the  law  of  the  Admiralty)  wages  only, 
and  some  small  demands  of  e^ual  uraencv,  can  take  priority  of  bottomry- 
bonds."  The  word  *'  small "  is  also  K)una  m  the  report  of  the  same  judg- 
ment given  in  the  Jurist,  yoI.  x.  850.  The  learned  judge,  in  the  words 
quoted,  evidently  makes  allusion  to  towage  and  pilotage.  In  2  W.  Bobin- 
Bon's  Beports,  yoI.  ii.  p.  491,  the  words  are :  "By  that  law  wages  only,  and 
some  few  demands  of  equal  urgency,  can  take  precedence  of  bonds  of 
bottomry." 

'  Mary  Ann,  9  Jurist,  95. 
^  Sehna,  ant^. 

l2 
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repairs  effected^  or  the  assistance  rendered  by  means  of  the  last 
bond,  the  vessel  might  have  been  lost  :^  or  (in  the  words  of  Sir 
John  Nicholl)  ''  on  the  supposition  that  they  operate  for  the 
protection  of  all  prior  interests." 

The  suitor  in  salvage  is  highly  favoured  by  the  law,  on  the 
assumption  that  without  his  assistance  the  res  might  have  been 
wholly  lost.  The  service  is  therefore  beneficial  to  all  parties 
having  either  an  interest  in  or  a  claim  upon  the  ship  and  her 
cargo. 

Salvage  is  privileged  before  the  original  or  prior  wages  of  the 
ship^s  crew,  on  the  ground  that  they  are  saved  to  them  as  much 
as,  or  eadem  raiione  qud,  the  ship  and  cargo  are  saved  to  their 
owners.* 

Salvage  performed  after  bottomry  has  precedence  over 
it,  for  those  persons  who  take  a  vessel  as  a  security,  take  it  sub- 
ject to  the  incumbrances  which  the  law  may  impose;'  but  sub- 
sequent bottomry,  as  also  subsequent  wages,  have  the  priority.* 

*  Sydney  Cove,  ante ;  La  Constancia,  2  W.  Eob.  405,  and  4  Notes  of 
Cases,  518 ;  Duke  of  Bedford,  2  Hagg.  304 ;  Eliza,  3  Hagg.  89. 

«  Selina,  2  Notes  of  Cases,  18;  Sahira,  7  Jurist,  182. 

*  Dowthorpe,  2  W.  Eob.  71. 

*  Selina,  ante. 

In  the  text  I  have  intentionally  omitted  all  mention  of  the  claun  for 
"  necessaries,"  for  it  does  not  appear  to  be  clear  in  what  rank  it  is  to  be 
placed.  The  3  &  4  Vict.  c.  65,  s.  6,  enacts,  "That  the  High  Court  of 
Admiralty  shall  have  jurisdiction  to  decide  all  claims  and  demands  what- 
soever for  necessaries  supplied  to  any  foreign  ship  or  sea>going  vessel,  and 
to  enforce  the  payment  thereof,  whether  such  ship  or  vessel  may  have 
been  within  the  body  of  a  county  or  upon  the  high  seas  at  the  time  when 
the  necessaries  were  furnished  in  respect  of  which  such  claim  is  made ;" 
but  it  would  seem  that  this  enactment  does  not  create  a  maritime  lien 
upon  the  vessel.  At  the  same  time,  however,  it  appears  that  the  Court  of 
Admirallv  will  enforce  the  payment  of  the  demand  against  the  res,  on  the 
ground  that  the  statute  "  gives  the  Court  jurisdiction  to  be  exercised  in 
any  and  every  lawful  mode  which  the  Court  has  the  power  of  exercising." 
Dr.  Lushington,  in  the  Alexander  (1  Notes  of  Cases,  l87),  said,  "  I  am  not 
aware  that,  where  the  statute  establishes  a  new  remedy,  new  modes  of 
suing  must  arise  after  the  Act  has  passed."  The  same  judge,  although 
exercising  the  jurisdiction  in  rem  in  these  cases,  on  the  authority  of  tms 
reasoning,  said,  "  The  statute  does  not  create  a  lien  at  all."  This  would 
seem  to  militate  against  what  was  laid  down  by  Sir  John  Jervis,  in  the 
Bold  Buccleuch,  quoted  in  the  former  paper :  "  That  in  all  cases  where 
a  proceeding  in  rem  is  the  proper  course,  there  a  maritime  lien  exists." 
Dr.  Lushington  also  observed,  "  The  Court  having  jurisdiction  would  be 
bound  to  exercise  it  equitably,  and  would  protect  the  interests  of  every 
person  having  a  honAJide  lien  on  the  property,  or  subsequent  purchasers 
without  notice.    Ana  here  I  wish  to  draw  attention  particularly  to  the 
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.  The  privilege  of  damage  rests  upon  other  ground  than  that 
just  enunciated.  It  is  given  to  the  creditor,  because  the  law 
favours  him  over  others  for  having  suffered  a  wrong — a  loss 
imposed  by  the  delictum  of  others — the  master  and  crew  of  the 
vessel  in  fault. 

The  damage  when  recovered  operates  not  only  as  a  civil 
indemnification  to  the  party  wronged,  but  as  a  quasi  penalty 
also  against  the  wrong-doer;  and  it  is  for  the  pubUc  weal  that 
the  penalty  shall  always  be  enforced,  so  that  such  wrong  may 
not,  by  passing  unredressed,  incite  others  to  a  similar  neghgenoe 
of  navigation.  And  as  the  law  has  made  it  a  hen  for  this  prin- 
cipal purpose,  so  it  has  for  the  same  reason  given  it  a  preference 
over  other  liens. 

.  It  takes  precedence  over  wages,  pilotage,  towage,^  and  also 
prior  salvage,^  the  suitor  being  entitled  to  a  restitutio  in  inte* 
grum.  It  also  takes  precedence  of  prior  bottomry,  for  a  bond- 
holder may  not  take  a  greater  right  than  the  owner  had  to  con- 
fer, and  the  latter  hypothecates  or  conveys  his  vessel  subject  to 
all  legal  liabilities.^  In  the  Aline,  Dr.  Lushington  has  clearly 
stated  the  grounds  on  which  this  rule  rests.**     He  says : — 

"  The  bottomry-bond  might,  and  often  does,  extend  to  the  whole 
value  of  the  ship  ;  if,  therefore,  the  ship  was  not  first  liable  for  the 
damage  she  had  occasioned,  the  person  receiving  the  injury  might  be 
wholly  without  a  remedy,  more  especially  where  the  damage  is  done 
by  a  foreigner,  and  the  only  redress  is  by  a  proceeding  against  the 
stip." 
In  the  same  case  Dr.  Lushington  also  observes : — 
"  Another  reason,  that  would  incline  the  preponderance  in  favour 
of  the  person  sufiering  the  damage,  arises  from  the  consideration 
that  he  nas  no  option,  no  caution  to  exercise :  the  creditor  on  mort- 
gage or  bottomry  has ;  he  may  consider  all  the  possible  risks,  and 
advance  his  money  or  not  as  he  may  think  most  advisable  for  his 

fact  that  no  lien  whatever  is  established  by  the  Act.  Let  it  not  be  sup- 
posed that  in  pronouncing  for  my  jurisdiction,  or  exercising  it  on  the 
present  occasion,  I  hold  in  the  slightest  degree  that  a  claim  for  necessaries, 
contracted  for  by  the  ship  four  or  five  years  ago,  could  militate  against 
subsequent  owners.  I  give  no  opinion  upon  that  point.  It  may  be  a 
question  which  I  am  not  now  to  determine,  whether  a  ship,  having  bond 
fide  changed  hands,  could  be  liable  to  any  such  demand." 

^  Benares,  7  Notes  of  Cases,  54,  suppl. 

>  GazeUe,  2  W.  Eob.  281 ;  Aline,  1  W.  Rob,  119. 

'  Benares,  <mte;  Aline,  ante, 

*  Aline,  ante. 
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own  interest.  He  has  an  alternative,  the  suitor  in  a  cause  of  damage 
has  none.  In  the  case  of  the  bottomry  creditor,  moreover,  the  risk 
that  is  incurred  of  losing  the  security,  is  covered  by  the  amount  of 
the  premium  he  is  entitled  to  demand.  As  therefore  against  a  mort- 
gagee or  bondholder,  prior  to  the  period  when  the  diunage  is  done, 
I  think  that  the  successful  suitor  in  a  cause  of  damage  has  «  prefer- 
able claim  to  be  indemnified." 

In  commenting  upon  the  same  case  in  his  judgment^  in  the 

Bold  Bucdeuch/  Chief  Justice  Jervis  made  the  following 

remark  t — 

^'  The  interest  of  the  bondholder  taking  effect  from  the  period 
when  his  lien  attached,  he  was,  so  to  speak,  a  part  owner  in  interest  at 
the  date  of  the  collision,  and  the  ship,  in  which  he  and  others  were 
interested,  was  liable  to  its  value  at  the  date  for  the  injury  done, 
without  reference  to  his  claim.** 

In  the  Aline^  the  question  was  the  validity  of  a  bottomry- 
bond  made  subsequently  to  damage.  The  money  had  been 
bond  fide  lent  for  the  purpose  of  repairing  the  vessel^  which  had 
been  herself  damaged  in  the  previous  collision. 

Upon  this  point  Dr.  Lushington  said : — 

"  The  lender,  at  the  time  the  application  is  made  to  him  for  the 
advances,  could  not  possibly  tell  whether  the  vessel  in  distress  had 
committed  damage  or  not.  He  would  therefore  have  to  calculate,  not 
merely  future  contingencies,  but  to  inquire  into  all  past  transactions 
connected  with  the  vessel.  The  necessary  consequence  would  be  a 
material  increase  in  the  amount  of  the  premium.  Again,  with  regard 
to  the  case  of  the  person  who  has  received  the  damage,  is  not  his 
interest  benefited  by  the  vessel  being  repaired,  and  enabled  to  pro- 
ceed to  her  port  of  destination  P  Is  he  injured  in  the  amount  of  his 
indemnity  fund  P  Not  at  aU.  His  interest  I  have  already  stated  is 
oo-extensive  with  the  right  possessed  by  the  owners  of  the  vessel  at 
the  time  when  the  damage  is  done,  and  his  claim  is  paramount  to  the 
extent  of  her  value  at  that  period.  With  respect  to  any  subsequent 
accretion  in  the  value  of  the  vessel,  arising  from  repairs  done  after 
the  period  when  the  damage  was  occasioned,  his  claim  to  participate 
in  the  benefit  of  such  increase  of  value  must  depend  upon  the 
consideration  how  that .  increase  arises,  and  to  whom  it  in  equity 
belongs.  Against  the  owner,  who  repairs  his  vessel  at  his  own 
expense,  the  claim  of  the  successful  siutor  would  extend  to  the  Ml 
amount  of  his  loss  against  the  ship  and  the  subsequent  repairs: 
where,  however,  the  repairs  have  been  effected  by  a  stranger,  upon 
the  security  of  a  bond  of  bottomry,  the  case  is  altogether  different ; 
and  I  cannot  hold  that  universally  bonds  so  granted  must  give  way 
to  prior  claims  of  damage.'* . 

^  I  quote  firom  the  short-hand  writer's  report,  as  before. 
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Tlie  decree  in  this  case  was^  that  the  owner  of  the  vessel  run 
down  (the  Panther)  was  entitled  to  the  value  of  the  other 
vessel  (the  Aline)  before  the  repsm  were  oommenoed^  and  to 
that  portion  of  the  repairs  which  was  done  after  the  arrest  took 
place. 

It  would  appear^  therefore,  by  this  decision,  that  as  a  general 
rule  (subject  to  this  exception  of  a  stranger  bond  fide  advancing 
money  for  repairs  without  a  knowledge,  or  the  means  of  know- 
ing the  fact  of  the  pre-existing  Uen)  subsequent  bottomry  is 
bad. 

The  exception  is  one  of  pure  equity,  for  the  Court  will  not 
give  the  lender  any  part  of  his  bottomry  premium. 

In  the  event  of  the  res  being  insufficient  to  meet  all  demands, 
the  lien  of  damage  absorbs  the  liens  of  wages,  towage,  and 
pilotage,  leaving  those  claims,  when  the  owners  are  solvent,  to 
be  settled  by  proceedings  in  personam.  In  the  same  manner 
the  lien  of  prior  salvage,  if  it  has  not  been  satisfied,  is  absorbed, 
and  the  salvors  pay  the  penalty  of  their  want  of  diligence  in 
not  prosecuting  their  claim  when  it  was  recent  and  solvable. 
It  absorbs  the  Uen  of  prior  bottomry,  but  in  this  event  the 
bondholder  is  not  placed  in  a  more  hard,  or  a  less  fiiir 
position  than  any  other  speculator,  who  has  calculated  and 
braved  his  chances  of  success  or  failure. 

Without  infringing  upon  principle,  the  Court  protects  the  bond 
fide  lender  on  subsequent  bottomry  (by.  whose  aid  repairs  have 
been  effected  to  a  vessel  which  has  committed  damage)  by  prohibit- 
ing the  successful  suitor,  in  damage,  from  obtaining  more  than 
the  value  of  that  vessel,  such  as  it  was  when  the  misconduct 
occurred,  leaving  the  residue  to  the  bondholder  in  lieu  of  his 
advances.  But  it  has  never  been  decided,  whether  salvage  of 
a  vessel,  done  subsequently  to  that  vessel  occasioning  damage, 
is  absorbed  by  the  latter  lien,  or  has.  preference  over  it. 

It  will  be  interesting  to  determine  the  relation  of  the  one  to 
the  other.  The  analogy  between  subsequent  salvage  and  wages, 
and  pilotage  and  towage,  does  not  hold  good,  because  salvage, 
unlike  either  of  these  liens,  cannot  be  recovered  by  a  personal 
proceeding,  and  bottomry,  being  a  contingent  and  usurious  con- 
tract, depending  upon  its  own  peculiar  conditions,  stands  by 
itself. 
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Prior  salvage  is  also  out  of  all  similitude^  for  the  suitor^  in 
damage,  can,  by  no  sort  of  reasoning,  be  considered  to  have  been 
benefited  by  the  preservation  of  the  vessel  which  inflicted  the 
damnum  upon  him.  Considering  the  point,  therefore,  upon  its 
own  merits,  it  may  be  regarded,  in  the  first  place,  to  be  a 
thing  wholly  inequitable,  that  the  salvors,  being  innocent  of 
all  share  in  the  injury  committed  by  the  vessel,  and  having 
been  the  instruments  or  agents  of  her  preservation  after  the 
lien  for  damage  had  attached,  and  she  had  thereby  become  the 
quasi  property  of  the  injured  parties,  should  be  left  without 
reward  or  compensation  for  their  pains  and  risk,  perhaps  with 
injury,  certainly  with  great  wear  and  tear  of  their  own  property; 
because  if  they  cannot  sue  the  res,  they  are  without  remedy  for 
their  own  damages,  and  may  not  sue  others  for  the  conse- 
quences of  their  own  voluntary  act. 

They  are,  therefore,  in  a  worse  position  than  the  seamen, 
pUot,  or  towers  of  the  vessel ;  for  the  latter,  as  I  have  said,  if 
they  cannot  get  their  wages  ear  re,  can  always  do  so  expersond, 
provided  the  owners  are  solvent. 

Where,  however,  the  owners  of  a  damaging  vessel  are  in- 

83lvent,  so  that  the  only  fund  for  the  payment  of  maritime 

liens  is  the  res,  upon  which  they  are  privileged  charges,  it  • 

would  appear  (though  I  can  find  no  adjudicated  cases),  that  the 

Court  would  apply  a  different  principle.     In  the  Benares,  the 

Court  said:* — 

"  In  all  the  cases  cited  we  must  bear  in  mind  whether  or  not  the 
owners  of  the  ship  which  had  done  the  damage  were  or  were  not 
solvent  persons,  because  questions  of  exceedingly  great  difficully 
might  arise,  which  I  do  not  mean  to  anticipate,  except  by  saying 
that,  as  questions  of  towage,  wages  and  salvage,  may  all  be  mixed  up 


^  Benares,  7  Notes  of  Cases,  52. — In  the  Chimaera  (reported  in  the 
"Times"  of  the  25th  November,  1852),  the  proceeds  of  the  ship  and  the 
freight  were  insnflScient  to  meet  a  decree  of  damage ;  but  the  seamen,  not- 
withstanding, applied  to  be  paid  their  wages  thereout  in  the  first  instance. 
Dr.  Lushington  said,  "  He  would  not  deviate  from  the  principle  laid  down 
in  the  Benares,  and  rejected  the  application.  He  said,  that  on  the 
principle  that  parties  sustaining^  a  loss,  were  entitled  to  be  reimbursed  out 
of  the  proceeds  of  the  ship  and  freight  of  the  wrong-doer,  so  far  as  they 
.  extended,  and  that  the  seamen  had  a  remedy  in  personam,  while  by  the 
statute  the  claim  of  the  Pick  with  (the  other  vessel)  was  limited  to  the  res, 
he  was  bound  to  pronounce  against  the  mariners.*-^ 
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in  bankruptcy  cases,  I  do  not  mean  to  bind  myself  by  bsxj  observa- 
tion I  am  going  to  make  on  any  of  these  complicated  questions." 

If^  therefore^  a  different  principle^  which  is  not  stated^ 
applies  to  cases  where  the  owners  of  the  ship  which  has  done 
damage  are  insolvent^  it  becomes  necessary  to  inquire  what 
such  principle  is^  and  what  are  the  extent  and  limits  of  its 
application.  It  can  be  no  other  than  an  equitable  principle, 
and  its  object  must  therefore  be  to  protect  third  parties,  having 
a  band  fide  interest  in  the  res^  owing  to  their  having  conferred  a 
benefit,  from  being  left  without  a  remuneration  through  the  all- 
absorbing  claim  of  damage.  But  in  what  way  can  this  be  done 
except  at  the  expense  of  the  suitor  in  damage?  He,  therefore, 
must  abate  so  much  of  his  claim  as  will  compensate  those  who 
have  preserved  what  the  law  has  made  his  own  res,  or  have 
rendered  it  available  to  his  use  by  navigating  and  bringing  it 
home ;  i.  e.  wages,  pilotage,  and  towi^e  must  be  paid  in  the 
first  instance. 

But  subsequent  salvors  are  placed  precisely  in  the  same  posi- 
tion— ^the  equity  is  the  same — ^the  injustice  of  passing  them 
over  would  be  the  same. 

It  is  therefore,  I  think,  probable  that  subsequent  salvage 
would  be  held  to  be  entitled  to  be  paid  before  damage  in  all 
cases,  and  wages,  pilotage,  and  towage  would  be  equally  entitled 
in  cases  where  the  owners  are  bankrupt,  and  the  res  is  insuffi- 
cient to  meet  all  demands. 

Besides  placing  liens  ex  contractu  when  they  are  in  com- 
petition with  each  other,  the  Admiralty  will  also  marshal  the 
assets  upon  which  they  are  secured.  The  principle  of  equity 
known  by  this  name  has  been  adopted  in  that  court  and  applied 
to  similar  purposes,  and  with  a  view  to  similar  results. 

It  is  the  aim  of  the  Court  of  Admiralty,  as  a  court  of  equity, 
that  every  claimant  on  the  assets  in  its  hands  shall  be  satisfied 
if  and  so  far  as. that  object  can  be  effected  by  any  arrangement 
consistent  with  the  nature  of  the  respective  claims  of  the 
creditors. 

"When,  therefore,  one  maritime  claimant  has  two  funds  to 
resort  to,  while  another  creditor  has  his  security  upon  one 
of  such  funds  only,  the  Court,  at  the  petition  of  the  latter. 


154  On  the  PecuUaHties  of  Maritime  Liens. 

will  compel  the  former  to  resort  to  the  other  fund^  if  that  is 
necessary  for  the  satisfaction  of  both  j  and  this  principle  applies 
wherever  the  election  of  a  party  having  two  fimds  will  dis- 
appoint the  claimant  having  the  single  fund ;  and  accordingly 
the  Court  will^  if  necessary^  control  that  election^  and  compel 
the  one  to  resort  to  that  fund  which  the  other  cannot  reach^ 
and  by  these  means  will  protect  the  claimant  on  the  single  fund.^ 

The  Court  will  apply  this  principle  to  the  protection  of  one 
maritime  creditor  against  another^  and  will  prevent  the  election 
of  one  from  prejudicing  the  claim  of  another. 

In  the  Trident,  where  there  were  two  bottonuy-bonds,  of 
which  the  earlier  was  secured  on  the  ship  and  freight,  und  the 
other  upon  the  ship,  freight,  and  cargo,  the  Court  directed  the 
earlier  one  to  be  satisfied  from  the  ship  and  freight,  and  the 
later  one  from  the  cargo ;  and  by  these  means  enough  was 
found  for  the  satisfaction  of  both  bonds.^ 

The  Court  thus  controlled  the  election  of  the  later  bond- 
holder, who  would  otherwise  by  absorbing,  in  payment  to 
himself,  the  whole  of  the  ship  and  freight,  have  defeated  the 
claim  of  the  earlier  bondholder,  who  could  not  reach  the  cargo. 

In  the  Constancia,  there  were  three  bonds,  one  upon  the 
ship,  the  second  upon  the  cargo  (but  by  implication  of  law  upon 
the  ship  and  freight  also),'  and  the  third  upon  the  ship.* 

There  were  three  ftmds,  therefore,  out  of  which  the  bonds 
could  be  paid,  and  the  question  arose  from  which  fund  were 
they  to  be  severally  paid,  and  which  had  the  priority. 

The  Court  directed  the  latest  bond  to  be  paid,  preferably  to  the 
others,  but  of  the  proceeds  of  the  ship ;  the  other  bond  upon  the 
ship  to  be  paid  out  of  what  might  remain  of  such  proceeds  j  and 
the  bond  upon  the  cargo  to  be  paid  out  of  the  freight  and  cargo, 
thus  preventing  the  last-mentioned  bond  from  participating  at 
all  in  one  of  its  securities — ^the  ship.  And  upon  a  fruriher 
question  being  submitted  to  the  Court,  out  of  what  fimds  the 
wages,  pilotage,  and  towage  were  to  be  paid,  the  Court  adhered 
to  the  principle  of  its  former  decision,  but  directed  the  wages 

1  Williams  on  Executors,  part  4,  book  1,  ch.  2,  s.  2 ;  Toller,  book  3,  c.  8. 
^  Trident,  1  W.  Bob.  36 ;  and  Monthly  Law  Magazine,  vol.  iv.  p.  256. 
*  Vide^o*^.  *  Constancia,  4  Notes  of  Cases,  285,  Ac. 
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to  be  paid  ont  of  the  gross  freight,  and  the  proceeds  of  the  ship 
rateably,  and  the  balance  of  the  proceeds  and  freight  to  be  first 
applied  to  the  third  bond  (on  the  ship),  and  the  balance  of  the 
freight  and  so  much  of  the  cargo  as  should  be  necessary,  in 
satisfaction  of  the  second  bond — ^the  first  bond  thus  unavoid- 
ably, through  the  circumstances  of  the  case,  being  left  un- 
provided for.^ 

In  observing  upon  this  last-mentioned  circumstance,  the 
Ck)urt  said^ — 

"  Out  of  what  fund  are  the  wages,  pilotage,  and  towage  to  be 
paid  ?  I  am  asked  to  decree  these  charges  to  be  paid  out  of  the 
freight  solely.  Why  P  For  what  reason  should  I  hold  the  ship 
exempted  ?  The  ship  primd  facie  at  least,  is  as  much  benefited  by 
the  services  of  the  pilot  and  seamen  as  the  freight ;  but  I  am  desired 
BO  to  exempt  the  ship,  and  exclusively  charge  the  freight,  that  I  may 
save  the  holders  of  the  first  bond  on  the  ship  from  totial  loss,  and  the 
holders  of  the  second  bond  on  the  ship  from  partial  loss.  This  is 
very  desirable  to  be  done  if  it  could  be  done,  but  if  I  assent  to  that 
prayer,  who  will  be  the  sufierer  ?  The  owner  of  the  cargo.  If  I  am 
to  give  it  to  the  one,  I  must  necessarily  take  it  from  the  other ;  hU 
the  owner  of  the  cargo  c<m  never  he  affected  hy  a/ny  bond  till  the  ship 
and  freight  are  exhaustedy  and  ought  never  to  he  made  liahlefor  wages, 
pilotage,  and  towage  directly,  1  am,  however,  called  to  do  this  in 
&vour  of  bondholders,  who  have  no  security  on  the  freight  or  cargo, 
and  who,  by  their  own  act,  lent  their  money  without  such  security ; 
that  is,  I  am  called  to  do  that  indirectly  which  I  cannot  do  directly.*' 

The  Court  here  distinctly  recognises  the  principle  of  equity, 
that  forbids  a  fund  to  be  subjected  to  a  claim  to  which  it  was 
not  before  liable  in  law. 

The  Mary  Ann  was  a  case  in  which  there  was  a  bottomry- 
bond  on  the  ship  only,  which  latter  had  also  been  arrested  for 
wages,  and  was  insufi&cient  to  meet  both  claims.  The  Court 
(Dr.  Luahington)  decreed  that  the  wages  should  be  paid  out  of 
the  freight,  leaving  the  whole  proceeds  of  the  ship  available  in 
sati^BM^on  of  the  bondholder's  claun.^ 

The  same  or  an  analogous  principle  has  been  applied  to  the 
protection  of  the  owners  of  two  or  more  res  against  the  creditor, 
so  that  the  one  owner  shall  not  suffer  for  the  gain  of  another. 

^  Ibid.  612. 

'  Mary  Ann,  9  Jmist,  95.  Having  mislaid  this  volume,  we  quote  the 
case  from  Mr.  Pritchard's  Digest ;  in  our  opinion,  for  analysis,  condensa- 
tion, and  accuracy,  the  best  work  of  its  class  which  has  appeared. 
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When  a  creditor  has  a  double  security^  i.  e.  upon  two  res,  he 
may  resort  to  one  of  them  for  the^payment  of  his  whole  demand^ 
if  it  be  sufficient  for  his  purpose ;  but  he  may  only  do  so,  pro- 
vided they  are  both  the  property  of  the  same  owner^  and  the 
interests  of  no  third  party  are  compromised.^  The  same  cre- 
ditor loses  this  freedom  of  choice  if  the  ship  is  the  property 
of  one  person^  and  the  freight  is  the  property  of  another  (e.  ff.  by 
a  prior  assignment).^  In  this  case  the  Court  will  protect  one 
owner^  as  against  the  other^  by  apportioning  the  debt  of  this 
single  creditor  upon  both  res,  so  that  one  res  shall  not  be 
exhausted  for  the  benefit  of  the  other.  The  principle  is^  that 
both  the  res  (or  their  owners)  must  have  been  equally  benefited^ 
and  the  one  should^  therefore,  contribute  towards  the  burthen  of 
the  other. 

In  the  Dowthorpe,  the  ship  and  freight  formed  two  funds 
for  the  satisfaction  of  pilotage,  towage,  wages,  and  a  bottomry- 
bond.  The  proceeds  of  the  sale  of  the  ship  alone  were  sufficient 
to  pay  off  aU  these  claims.  But  the  freight  had  been  assigned, 
and  the  ownership  of  it  was  in  other  persons.^ 

The  question,  therefore,  arose  whether  the  demands  should 
be  thrown  exclusively  upon  the  one  or  the  other,  or  on  both 
together,  and  in  what  proportion.     Dr.  Lushington  said : — 

"  I  conceive  the  liability  to  pay  ought  in  equity,  to  be  governed  by 
the  benefit  received.  He  who  takes  a  benefit  must  bear  nis  share  in 
the  burthens.  In  bottomry  transactions,  where,  as  is  commonly  the 
case,  the  ownership  of  the  vessel  and  fireight  is  in  the  same  person, 
no  question  can  arise  of  this  descn^ption;  hut  where  those  intereHs 
are  severed,  the  principle  hecamee  applicable.  The  ship  and  freight 
are  both  saved  or  benefited  by  the  bottomry  transaction."* 

Dr.  Lushington  was  of  opinion, — 

**  In  all  ordinary  cases  where  the  ship  and  freight  belong  to  differ- 
ent persons,  a  bottomry-bond  should  be  paid  by  both  rateably."* 

He  also  said  with  regard  to  pilotage,  wages,  and  towage : — 

"  The  exertions  of  the  pilot  and  seamen  contribute  as  much  to  the 
realizing  of  the  freight  as  to  the  protection  of  the  ship."^ 

1  Dowthorpe,  2  Notes  of  Cases,  264. 
^  Constancia,  4  Notes  of  Gases,  512. 

» Dowthorpe,  ante,  *  Ibid.  271.  « Ibid.  274. 

*  Ibid.  Dr.  Lushington  excepted  those  cases  where  freight  has  been 
paid  beforehand.     Vide,  also,  the  John,  7  Notes  of  Cases,  64. 
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In  tlie  Fortitude^  the  Court  extended  its  protection  to  the 
mortgagees  of  a  ship,  by  throwing  part  of  a  bnrthen,  to  which 
the  ship  was  subjected,  upon  the  freight;  forty-eight  sixty-fourth 
parts  of  the  ship  (which  had  been  arrested  for  wages)  claimed 
to  be  entitled  to  a  certain  portion  of  the  freight  under  3  &  4  Yict. 
c.  65^  s.  4,  and  asked  the  aid  of  the  court  to  arrest  the  freight. 
This  was  opposed  by  the  master,  who  was  also  the  owner  of  the 
remaining  sixteen  sixty-fourth  parts  of  the  ship,  and  also  by  the 
consignees  of  the  cargo.  The  Court  (though  it  rejected  the  appli- 
cation, on  the  ground  that  mortgagees  could  not  have  an  original 
action  against  freight  under  that  Act)  observed  that  it  reserved 
the  question,  whether  it  would  not  make  the  master's  sixteen 
shares  not  only  liable  pari  passu  with  the  other  forty-eight,  but 
also  to  bear,  so  far  as  the  wages  were  concerned,  that  share  of 
the  burthen  which  the  freight  in  equity  ought  to  bear.  The 
Court  also  intimated  its  willingness  to  decree  a  monition  against 
the  master  and  part-owner,  to  bring  in  the  freight  so  far  as 
might  be  necessary.^ 

Besides  protecting  the  owners  of  a  ship  and  freight,  when 
they  are  distinct  persons,  by  proportioning  the  weight  of  a  lien 
upon  each,  in  the  manner  which  I  have  before  defined,  the  Court 
of  Admiralty,  in  the  exercise  of  its  equity,  has  also  hit  upon  a 
rale  which  affords  a  somewhat  analogous  protection  to  the 
owner  of  a  cargo  in  those  cases  of  bottomry  where  a  cargo  has 
been  hypothecated  in  conjunction  with  the  two  others,  and  the 
latter  are  the  property  of  the  same  person.  By  means  of  this 
rale  the  Coiut  wiU  direct  the  order  in  which  all  the  funds  in 
such  a  case  shall  be  successively  applied.  Under  such  circimi- 
stances,  therefore,  whatever  may  be  the  actual  order  of  the 
hypothecation  of  the  several  res,  as  contracted  for  in  the  bond 
itself,  the  ship  must  be  first  exhausted;  if  that  be  insufficient, 
the  freight  becomes  applicable;  and  should  there  be  still  a 
deficiency,  the  cargo  must  then,  and  then  only,  contribute,  and 
only  to  the  extent  of  the  deficiency,  but  no  more.*  The  reason 
for  affording  this  protection  to  a  cargo  may  be  thus  stated.  It 
should  in  equity  be  only  compellable  to  supply  a  deficiency  in 

»  Fortitude,  2  Notes  of  Cases,  624. 

2  Constaacia,  4  Notes  of  Cases,  267,  612. 
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the  others^  and  not  bear  a  proportion  of  a  general  weight;  for 
the  expenses  of  bottomry  relate  to  the  repair  and  refit  of  the 
vessel^  and  therefore  being  directly  and  primd  facie  for  the 
benefit  of  such  owner^s  property^  his  ship  and  freight  should  be 
first  applied  in  the  liquidation  of  such  expenses.^  Accordingly^ 
a  bond  made  upon  a  cargo  alone  is  validly  upon  the  principle 
that  the  ship  and  freight  are  by  intendment  of  law,  or  by  impli- 
cation, hypothecated  along  with  it ;  ^  '^  for  (said  Dr.  Lushington)  a 
cai^  can  never  be  hypothecated  for  the  benefit  of  the  ship, 
that  is,  for  the  purpose  of  exonerating  the  ship  from  any  part  of 
the  burthen  belonging  to  her/^^ 

Where  a  master  hypothecates  a  ship  and  cargo,  it  is  assumed 
by  law  that  the  hypothecation  of  the  freight,  also,  was  contem- 
plated by  the  contracting  parties,  and  in  such  a  case  the  Court 
will  direct  the  freight  to  be  brought  in,  and  made  subject  to 
contribution,  although  it  has  not  been  arrested  or  even  proceeded 
against,  i.  e.  included  in  the  action  itself.^  Accordingly,  whether 
the  bondholder  desires  it  or  not,  the  court  will,  at  the  petition 
of  the  owner  of  the  cargo  (so  hypothecated  solely),  direct  the 
ship  and  freight,  though  admitted  in  the  bond,  to  be  applied  in 
the  first  instance  in  satisfaction  of  it.^  On  the  same  principle, 
if  the  holders  of  a  bond  upon  ship,  freight,  and  cargo  arrest  them 
all,  the  Court  will,  on  the  application  of  the  owners  of  the  cai^, 
suspend  the  proceedings  against  the  latter,  untU,  on  the  ship  being 
sold,  and  the  freight  being  brought  in,  it  has  been  ascertained 
that  these  two  ftinds  are  insufficient  to  discharge  the  whole  of 
the  bond.^    It  is  competent,  however,  to  the  bond-holder  to 

*  Constancia,  4  Notes  of  Cases,  287,  512. 

^  Ibid.  But  unless  the  ship  be  liable  in.  law,  the  cargo  cannot  be. 
(Oswauld,  14  Jurist,  96.) 

'  Constancia,  4  Notes  of  Cases,  512. 

^  Constaneia,  4  Notes  of  Cases,  520 ;  Dowthorpe,  4  Notes  of  Cases,  84 ; 
and  the  Prince  Kegent  cited  in  it ;  Mary  Ann,  4  Jurist,  94,  95. 

*  Constancia,  ante.  In  the  Constancia,  Dr.  Lushington  said,  "  The 
judgment  in  the  Prince  Eegent  has  made  all  clear,  for  the  judge  held  that 
the  freight  was  to  be  called  in,  though  it  was  not  included  in  the  bond,  and 
applied  to  the  liquidation  of  the  bond  before  the  cargo  could  be  resorted 
to.  Now  no  distinction  can,  on  any  legal  principle,  be  made  between 
freight  not  expressly  hypothecated,  and  a  ship  not  hypothecated,  and  it 
was  so  laid  down  in  that  case  and  in  the  Gratitudine."  The  case  of  a  bot- 
tomry-bond on  freight  alone  does  not  appear  to  hare  ever  arisen.  (Con- 
stancia, 4  Notes  of  Cases,  518.) 

*  Bonaparte,  7  Notes  of  Cases,  65,  suppl. 
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arrest  the  cargo  in  the  first  instance^  as  well  as  the  other  res,  in 
order  to  secure  the  whole  property  over  which  the  bond  extends. 
This  limited  exemption  from  liability,  which  the  law  confers 
upon  a  cargo,  has  other  reasons  also  in  its  favour.  In  the  first 
place,  the  master  is  not  the  servant  or  agent  of  the  owners  of 
the  cargo  in  the  sense  in  which  he  is  so  of  the  owners  of  the 
ship;  nor,  again,  do  the  interests  or  necessities  of  commerce 
require  so  imperatively  in  the  case  of  the  one  as  in  that  of  the 
other,  that  he  should  have  an  unrestricted  and  discretionary 
power  to  bind  them  and  their  property  by  his  own  acts. 

Hypothecation  is  undoubtedly  one  of  the  most  delicate  ex- 
ercises of  a  master's  discretion.  If  he  hypothecates  the  ship, 
his  object  in  so  doing  is  to  be  thereby  enabled  (when  he  other- 
wise could  not)  to  carry  on  the  cargo  and  earn  frieght  for  his 
owner,  i.e.  to  fulfil  lus  obligation  to  the  one  and  to  benefit  the 
other ;  and  if  he  pledges  the  freight  also  at  the  same  time,  his 
reason  for  taking  this  step  is  identical. 

But  if  he  bottomries  the  cargo,  he  does  an  act  so  destructive 
at  the  first  blush  to  the  pecuniary  interests  of  its  consignee^ 
that  nothing  but  the  sternest  and  least -provided  necessity 
can  justify  and  uphold  it.  By  such  an  act,  the  ostensible 
object  of  which  must  be  to  benefit  the  consignee  by  carrying 
his  cargo  safe  onwards,  the  latter  is  mulcted  not  only  of  his 
freight,  which  he  must  pay  under  his  charter-party  or  agree- 
ment, but  in  the  value  also  of  a  portion  (greater  or  less  as  the 
case  may  be)  of  his  cargo  itself. 

A  cargo,  therefore,  as  it  can  receive  no  direct  benefit  from 
the  transaction,  and  must  experience  a  loss,  should,  in  all  reason, 
be  the  last  contributory  under  a  bond  of  bottomry.  This  state  of 
things  is  consequently  in  fact  and  principle  wholly  diflferent  from 
salvage,  where  aU  are  benefited  alike,  and  should  therefore  all 
contribute  equally  to  support  the  weight  of  the  remuneration 
awarded  to  the  salvors.^ 

This  graduated  liability  of  the  ship  and  freight  does  not 

^  This  is  the  general  rule ;  but  with  respect  to  silver  and  bullion,  when 
they  form  the  cargo,  the  Court  makes  a  distinction  between  the  shin  and 
the  cargo,  on  the  ground  that  such  cargo  is  "more  easily  rescued  ana  pre- 
seired  than  the  more  bulky  articles  of  merchandise."  (Emma,  2  W.  Eob. 
320.) 
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apply  in  cases  of  subtraction  of  wages.  The  seaman  may  elect 
to  arrest  the  ship^  or  the  freight  alone^  or  he  may  proceed 
against  the  ship  and  freight  together;^  and  it  would  appear^  that 
if  a  seaman  elects  to  arrest  the  ship  alone^  a  mortgagee  of  that 
ship  cannot  compel  the  freight  to  be  brought  in  to  the  Admiralty 
in  order  to  contribute  towards  the  payment  of  the  wages.* 

If  the  ship  and  freight  belong  to  the  same  owners^  it  is  in- 
different out  of  which  property  the  seaman  pays  himself^  or 
whether  he  does  so  out  of  both. 

The  same  reasoning  applies  in  the  case  of  damage. 

It  will  have  been  seen^  that  in  the  preceding  remarks  we  have 
\  principally  drawn  our  authorities  from  the  reported  judgments 
of  the  present  President  of  the  Court  of  Admiralty.  The  vast 
increase  of  business  which  that  court  has  enjoyed  of  late 
years  in  its  civil  department^  has  compelled^  and  enabled  that 
eminent  judge  to  construct  a  system  of  more  extended  equity 
than  was  either  required  by,  or  was  applicable  to,  the  cases 
which  were  submitted  to  his  court  at  a  former  period.  What  his 
great  predecessor  Lord  Stowell  did  for  the  law  of  Prize, 
Dr.  Lushington  fvir  ejusdem  musm),  has  done  for  the  equally 
complicated,  though  less  agitating  questions,  which  beset  the 
mercantile  commimity  in  the  time  of  peace.  The  same 
characteristics  of  an  acute  and  luminous  intellect  of  the  highest 
order,  combined  with  the  acquisition  of  profound  and  varied 
learning,  distinguish  the  judgments  of  both,  and  their  reader  . 
is  constantly  charmed  by  the  discovery  that  in  the  productions 
of  such  men,  a  rule  of  law  can  be  identified  with  a  principle  of 
morality,  or  a  maxim  of  public  policy. 

H.  C.  C. 

^  Fortitude,  2  I^otes  of  Gases,  517-18 ;  Margaret,  3  Hagg.  238. 
'  Fortitude,  ante. 
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Art.  VII.  — REPORT  OF  THE  COMMITTEE   ON 
CRIMINAL  AND  DESTITITTE  JUVENILES. 


f\S  the  6th  of  May  last  an  order  was  made  in  the  House  of 
^  Commons^  "  That  a  select  committee  be  appointed  to  inquire 
into  the  present  treatment  of  criminal  and  destitute  juveniles  in 
this  country,  and  what  changes  are  desirable  in  their  present 
treatm^it,  in  order  to  supply  industrial  training,  and  to  combine 
reformation  with  the  due  correction  of  juvenile  crime.'' 

The  committee,  with  Mr.  Baines,  the  present  Poor  Law 
President,  for  chairman,  was  formed,  and  on  the  11th  of  May 
they  commenced  their  work.  During  that  time  they  examined 
twenty-nine  persons,  who,  either  from  the  nature  of  their  pro- 
fessions, or  experience  among  the  lower  and  dangerous  classes, 
were  well  calculated  to  give  the  committee  the  necessary  infor- 
mation and  details.  The  majority  of  them  have  turned  their 
attention  especially  to  the  improvement  of  schools  and  establish- 
ments for  criminal  and  juvenile  offenders;  and  have,  together 
with  that  praiseworthy  bene&ctress  to  her  country.  Miss  Car- 
penter, given  most  valuable  information,  not  only  as  to  the  state 
of  existing  schools,  but  have  also  given  suggestions  for  the 
improvement  of  these  establishments. 

The  majority  of  the  witnesses  bear  testimony  to  the. utter 
inefficiency  of  the  present  system  for  the  efficient  reformation  of 
that  class  with  whom  we  are  now  dealing,  called  the  dangerous 
classes,  who  are  below  in  morals  many  of  the  poor  in  our 
workhouses. 

Of  their  education  little  need  be  said  at  present;  for  the 
education  they  have  had  has  been  generally  such  as  to  aid  and 
abet  their  wickedness,  having  had  no  training  in  industrial 
pursuits,  and  still  less  in  heart  and  character. 

Let  us  now  see  in  what  respect  the  education  given  in  our  pre- 
sent schools  is  inadequate  for  the  particular  class  of  children  who 
axe  the  objects  of  the  inquiry.     Children  who  have  passed  their 
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lives  in  wandering  fix)m  street  to  street  to  seek  a  subsistence^  and 
then  from  one  gaol  to  another,  will  not,  we  apprehend,  be  likely 
to.  learn  much  good  &om,  or  relish  mere  reading  and  writing. 
They  must  be  taught  the  useful  arts  of  life,  in  order  not  only  to 
take  interest  in  what  will  elevate  their  minds,  and  in  that  way 
improve  their  morals,  but  learn  to  get  their  living  by  their  own 
honest  industry,  and  thus  be  made  to  value  it.  This  the  ordi- 
iiary  class  of  schools  never  teach  them.  But  were  there  such 
schools,  the  best  adapted  to  the  necessities  of  this  class  of 
children,  they  would  not  be  allowed  to  associate  with  those  of 
the  respectable  and  independent  labourer.  And  the  result  is, 
that  until  establishments  expressly  designed  for  them  are  created, 
we  shall  have  this  incubus  preying  on  the  community. 

The  class  in  question  consists  mostly  of  the  children  of  repro- 
bate parents,  who  have  sent  them  into  the  streets  either  to  steal 
or  beg,  and  who,  for  any  kind  of  detected  offence,  are  sent  to 
gaol.  When  these  children  have  followed  this  course  of  life  for 
some  time,  they  are  so  enamoured  with  it,  that  a  more  respect- 
able livelihood  would  at  first  be  irksome  to  them;  and  even 
when  they  are  induced  to  turn  their  attention  and  hands  to 
other  and  fitter  objects,  they  exhibit  a  sort  of  inanity  and 
inability  to  use  not  only  their  minds,  but  even  their  fingers ; 
and  in  this  latter  respect  very  much  resemble  the  children  in 
some  of  our  workhouses,  who  are  often  masses  of  stolidity  and 
disease. 

Mr.  Power,  Recorder  of  Ipswich,  justly  says, — 

''The  child,  committed  for  a  first  offence,  differs  little  from  a 
pauper  child.*' 

There  is  no  doubt  that  many  of  these  poor  children  are 
instigated  by  the  parents  to  commit  crime,  and  others  are 
driven  to  it  by  the  drunkenness  and  ill-treatment  of  their 
friends;  and  many,  again,  think  that  in  thieving  th^  have  not 
broken  any  law,  except  the  law  of  the  land,  which  they  are 
trained  to  have  a  pride  in  violating  and  evading  its  penalties. 

Mr.  Hill,   the  Recorder  of  Birmingham  (eminent  for  his 

benevolent  labours  in  this  cause),  says, — 

"  As  a  general  rale  1  should  say  that  they  consider  it  a  merit  as 
ttLeasured  by  any  other  law  than  the  law  of  the  land." 
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Thej  think,  if  they  are  caught,  that  they  are  quits  a«  I'egai'dg 
crime  generally.    On  this  subject  Mr.  Hill  again  remarks : — 

**  They  are  yery  much  in  the  habit  of  considering  the  reiributire 
penalty,  which  has  hitherto  been  applied  to  crime,  in  the  nature  of  a 
purchase.  .  They  buy  the  right  to  commit  the  offence  with  the 
liability  to  the  penalty ;  and  when  they  haye  paid  that  penalty,  they 
and  societ;|r  and  their  own  consciences  have  arrived  at  a  balance. 
That  is  their  view." 

The  Reverend  Sydney  Turner,  the  able  Chaplain  of  the 
Philanthropic  Farm  School  at  Reigate,  who  also  takes  deep 
interest  in  these  criminals,  says, — 

^  I  do  not  know  whether  it  is  unkindness  or  not,  but  the  altered 
state  of  the  fS&mily,  the  altered  state  of  the  home,  does  seem  a  very 
powerful  incentive  to  criminality." 

We  will  now  give  some  account  of  the  life  of  these  young 
thieves,  furnished  by  '^  M.  M.,''  a  witness,  who  was  himself  a 
thief;  and  on  being  asked  what  made  him  follow  that  course  of 
life,  answered  that, — 

*^  Having  a  stepmother,  I  was  very  careless  at  home,  and  having 
companions  that  way,  and  my  being  inclined,  all  these  things  com- 
bined, which  I  cannot  mention  now,  led  me  on.  *  *  *  I  was  sent  to 
prison,  I  suppose  about  four  years  ago.  I  have  been  twice  in  prison. 
•  •  •  xhe  young  thieves  in  London  are  generally  collected  together  in 
gangs.  There  is  always  a  leader  to  a  gang.  There  is  a  rivalry  between 
the  gan^s  as  to  who  can  make  most  money.  They  were  continually 
quarrellmg  about  which  was  the  best  hana.  I  do  not  think  most  of 
these  boys  were  led  on  by  poverty.  I  think  more  was  for  mischief 
than  anything  else :  if  theur  parents  would  have  paid  attention  to 
their  children,  they  would  have  minded  them." 

Miss  Carpenter,  who  had  ''been  in  the  habit  of  visiting  the 
families  of  the  lower  classes  for  seventeen  years,'^  says, — 

**  In  the  children  of  our  school  there  are  many  who  have  been 
known  for  a  length  of  time  to  be  thieves,  and  who  have  been  in  the 
constant  habit  of  pflfering.  They  have  not  been  apprehended,  it  is 
true ;  but  I  do  not  consider  them  as  worse  after  they  have  been 
apprehended  than  they  were  before,  excepting  only  the  brand  whidi 
is  attached  to  them  by  society.  *  *  *  In  the  year  1850  there 
were  twenty-five  boys  who  were  convicted  of  theft  in  our  school.  Of 
these  twenty^five  iJoys,  every  one  has  fallen  into  a  vicious  course, 
except  those  few  over  whom  we  had  obtained  a  moral  influence,  and 
for  whom  we  made  efforts  as  soon  as  they  came  out  of  prison.  *  *  * 
One  little  boy  is  mentioned  in  the  police  reports  in  the  year  1860, 
as  already  '  a  most  hardened  character ;'  he  had  been  then  two  or 
three  times  in  prison ;  he  was  then  nine  years  old.    During  the  next 
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summer  he  was  three  times  taken  up  within  a  few  months.  •  •  • 
The  child  was  removed,  through  the  kindness  of  Mr.  Turner,  of 
Bed  Hill,  to  the  Philanthropic  Establishment  last  summer,  and  I 
hear  that  he  does  not  show  any  decidedly  criminal  propensity ;  idle- 
ness being  his  chief  fault.  That  little  boy's  brother,  A.  S.,  was  three 
years  ago  an  accompUoe  of  a  youth,  older  than  himself,  in  house- 
breaking. That  youth  was  transported,  and  this  brother  was  allowed 
to  turn  Queen's  evidence.  He  was  not  in  the  slightest  degree 
deterred.  Others  of  his  companions  have  been  transported ;  he  has 
continued  in  the  most  determined  daring,  often  escaping  conviction 
by  his  extreme  skill,  and  when  imprisoned  becoming  only  harder 
after.  His  character  among  his  associates  may  be  learned  mm  this 
fiict:  on  one  evening  he  was  in  school,  the  master  was  exhorting 
them  on  the  subject  of  the  future  life,  and  the  consequences  of  «p. ; 
the  boy  next  to  him  said,  *  If  any  one  will  go  to  heU,  you  will,*  which 
he  received  as  an  acknowledged  fact.  That  boy  is  now  committed 
for  felony.  He  has  not  been  deterred,  but  rather  hardened.  I 
might  dte  numerous  similar  instances." 

And  so  will  it  ever  be,  if  we  keep  on  only  telling  a  child  how 
wicked  and  naughty  he  is,  without  eyer  leading  him  to  better 
things,  by  trying  to  encourage  him  and  teach  him  what  is 
right.  Many  have  thus  been  lost  by  hearing  incessantly  of 
their  evil  ways,  for  they  believe  nothing  can  save  them,  and 
therefore  they  become  reckless,  and  do  not  care  what  crimes 
they  commit. 

Mr.  Ellis,  shoemaker,  and  industrial  master  of  Brook-street 

Bagged  School,  says, — 

*^  I  commenced  with  three  lads,  and  taught  them  shoemaking. 
•  •  •  I  have  a  lad  now,  working  at  my  place  in  Stebbington- 
street,  who  had  been  confined  nine  days  in  the  black-hole  in  the 
Pentonville  prison.  •  •  •  One  of  the  three  lads  had  been 
convicted  of  crime  several  times,  and  had  been  whipped :  the  other 
two  were  not  so  criminal;  they  were  beggars;  thej  were  desti- 
tute lads.  Our  committee  was  not  favourable  to  the  view  of  taking 
the  criminal  dass.  It  was  my  act  entirely  in  taking  the  criminal 
class.  I  spoke  to  Mr.  Piatt  aoout  this  lad,  who  was  in  Trafalgar- 
square  at  the  time  of  the  Chartist  riots.  It  was  on  a  Tuesday  night, 
in  1848,  he  came  to  the  school,  and  I  began  talking  with  hun,  and 
we  then  got  into  conversation  about  his  former  life,  and  I  then  foimd 
that  he  was  desirous  of  leaving  off  his  former  habits ;  he  had  been  a 
very  bad  character,  and  he  said  that  if  he  could  find  a  friend  that 
would  assist  him,  he  should  like  to  go  to  work ;  that  he  was  willing 
to  go  to  work,  and  that  he  was  willing  to  leave  off  his  former  habits. 
With  this  lad  and  with  two  others,  who  were  not  so  criminal,  we 
commenced  our  class,  in  the  month  of  April,  1848,  and  our  committee 
was  so  satisfied  with  the  result  of  that  experiment  that  on  the  16th 
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of  May  tliej  added  two  more  boys,  and  on  tbe  4th  of  December  the 
number  amounted  to  fifteen.  1  undertook  tbe  management  of  tbese 
boys." 

Upon  Mr.  Ellis  being  aaked  if  at  first  these  three  boys  had 
any  moral  sense,  he  answered, — 

"  No;  when  I  first  took  them  they  did  not  know  rk;ht  from  wrong. 
When  Miss  Carpenter  came  to  speak  to  one  of  my  huis,  she  said  to 
him,  *■  Don't  you  think  it  is  wrong  to  steal  ? '  He  said,  he  thought 
it  was  right.  She  then  asked  him, '  But  were  you  not  afraid  of 
God?'  He  said,  he  did  not  believe  there  was  a  Gh>d.  She  said  to 
him  before  she  left  him,  *  Would  you  steal  now  if  you  were  to  leave 
Mr.  Ellis  V  He  said,  no,  he  would  not.  I  endeavoured  to  con* 
vjjice  those  lads  that  honesty  was  the  best  policy,  in  my  conversation 
with  them  whilst  I  was  at  work,  and  that  they  were  responsible 
beings.  *  <>  *  My  principal  object  always  was  with  those  lads 
to  put  in  their  power  the  means  of  getting  a  living,  by  teaching  them 
a  busuiess.  With  regard  to  their  morals,  I  thought  I  could  not  do 
better  than  set  them  a  good  example;  and  I  ate  with  them,  and 
drank  with  them,  and  slept  with  them,  and  I  associated  myself  with 
them  in  every  wav,  and,  as  far  as  religion  goes,  I  showed  them  the 
law  of  the  Gospel  as  well  as  I  could.  I  am  not  much  of  a  scholar 
myself,  and  therefore  I  could  not  cultivate  their  intellects  much." 

We  see  now  how  much  may  be  done  even  by  the  poor  them- 
selves towards  the  reformation  of  these  young  criminals.  Oh 
that  many  among  us  would  follow  the  example  of  this  poor  but 
noble-hearted  shoemaker,  instead  of  expending  their  energies  on 
questionable  benevolences  and  costly  missions  to  the  antipodes; 
but  with  many,  we  grieve  to  say,  the  farther  off  the  object  the 
greater  is  the  interest. 

Mr.  Power  gives  some  very  sad,  but  most  interesting,  accounts 
of  the  ways  and  habits  of  thieves,  some  of  which  he  had  ob- 
tained from  Mr.  Ellis,  whose  treatment  the  Beoorder  says,  ^'  is 
above  all  things  satisfactory.^'     He  then  begins : — 

'*  When  these  boys  were  called  together  A.  was  the  first  to  rise 
and  speak.  He  said,  he  was  truly  grateful  that  he  was  where  he  was 
that  night.  At  the  age  of  seventeen  he  found  himself  in  possession 
of  1,7002. ;  father  and  mother  dead ;  he  was  then  living  in  the 
public  house  in  which  he  was  brought  up.  This  money  he  spent  in 
seven  months;  then  borrowed  as  much  as  he  could  of  his  sister; 
robbed  everybody  he  could  during  eighteen  months ;  and  was  at  last 
detected  in  robbing  a  pawnbroker  oi  property  to  a  large  amount ; 
was  convicted  and  transported  to  Gibraltar  for  ten  years.  He  said, 
he  was  now  determined  to  lead  an  honest  life,  although  he  had  met 
hijB  old  companions,  and  he  '  knowed'  of  a  plant  that  night  of  502. ;" 
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but,  added  he,  '  my  lads,  we  can't  lay  down  happy  all  night,  jcnx 
know  it  aa  weU  as  I  do,  when  we  go  on  so ;  let  us  all  like  one  stick 
together,  and  do  the  thing  that's  right.'  He  was  followed  by  two 
or  three  others,  who  ffave  the  histories  of  their  lives  \  and  after  this, 
this  little  band  of  thieres  formed  themselres  into  a  society;  they 
made  rules  and  they  established  fines ;  one  of  their  fines  was  that  a 
flliee  should  be  stopped  from  the  meals  that  were  given  to  them ; 
they  prohibited  smoJnng,  swearing,  or  being  dirty  after  nine  o'doek 
on  the  Sunday  monung ;  in  &ct,  as  fiir  as  possible,  the^  were  a  self- 
controlling  commtuuty.  •  •  •  A.  is  now  livine  with  a  gentle- 
man, Mr.  Engell,  15,  Euston>square,  as  servant,  and  has  been  nearly 
two  years  there,  with  the  greatest  credit  to  himself  and  the  sdiool  lie 
belongs  to ;  is  a  teacher  in  the  school,  and  eyerything  we  could  wish. 
I  belieye  that  that  gentleman,  on  being  referred  to,  would  say  to  any 
person  that  this  returned  convict  is  a  servant  in  whom  he  reposes  the 
highest  confidence — he  is  coachman  there.  B.  is  getting  his  living 
by  wood«>chopping,  and  we  have  an  excellent  account  of  him  firom  his 
landlady  for  honesty  and  industry.    This  young  man  had  been  in 

Erison  fourteen  times,  at  the  station-house  thirty,  and  admitted  that 
e  was  not  detected  once  in  twenty  times.  His  master  now  tells 
me  that  he  has  so  established  his  character  that  he  can  borrow  22.  or 
32.  of  his  neighbour  in  case  of  receiving  a  large  order  to  execute ;  he 
is  now  living  at  Fiztroy-place.  •  •  •  Every  one  of  those  boys  at 
the  present  moment  is  getting  is  living  in  an  honest  way,  and  with- 
out Deing  the  slightest  expense  to  the  community." 

We  cannot  read  such  evidence  as  this  without  incurring  a 
grave  moral  responsihility.  Can  we,  with  safety  to  ourselves  or 
others,  leave  one  stone  unturned  whereby  we  may  assist  in 
elevating  the  minds  and  morals  and  thereby  reclaiming  these 
poor  creatures  ?  Let  us  not  forget  that,  in  doing  so,  a  benefit 
is  conferred  on  society  at  large.  If  we  neglect  tJiem,  we  not 
only  neglect  our  own  duty,  but  are  imperilling  our  own  safety, 
and  that  of  society  at  large ;  for  let  us  rest  assured,  that  if  the 
incipient  vices  of  this  large  class  be  not  nipped  in  the  bnd,  they 
will  go  on  increasing  till  they  will  be  too  strong  for  us,  and  will 
at  the  first  instigation  be  ready  to  join  not  only  in  acts  of 
plunder,  but  in  confederacies  for  any  kind  of  war  on  the  peace, 
order,  or  property  of  society. 

The  causes  of  crime  are  so  numerous  that  Mr.  Hill  says, — 

"  I  could  not  make,  and  perhaps  I  should  not  profitably  employ 
the  time  of  the  committee  by  attempting,  a  complete  enumeration  of 
them ;  but  I  will  point  to  some,  ana  I  will  point  to  some  that  are  in 
augmenting  operation.  Let  me  first  draw  the  attention  of  the  com- 
mittee to  the  augmenting  magnitude  of  our  towns,  as  containiijg 
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wifchin  iUdf  a  great  souroe  of  crime,  both  adult  and  juyemle.  A 
century  and  a  h2f  ago,  as  fiir  as  I  have  been  able  to  ascertain,  there 
was  Bcaroelj  a  large  town  in  the  island  except  London — when  I  use 
the  t^rm  large  town,  I  use  it  with  reference  to  the  subject  under 
hand — I  mean  where  an  inhabitant  of  the  humbler  classes  is  un- 
known to  tb«  majority  of  the  inhabitants  of  that  town.  •  •  * 
I  think  it  will  not  require  any  long  train  of  reflection  to  show  that 
in  small  towns  there  must  be  a  sort  of  natural  police,  of  a  very 
wholesome  kind,  operating  upon  the  conduct  of  each  individual,  who 
lives,  as  it  were,  under  the  public  eye ;  but  in  a  large  town  he  lives, 
if  he  chooses,  in  absolute  obscurity ;  and  we  know  that  large  towns  are 
sought  by  way  of  refuge,  because  of  that  obscuritjr,  which,  to  a  cer- 
tain extent,  gives  impunity.  •  •  *  The  magnitude  of  towns  and 
the  separation  of  classes,  have  acted  concurrently,  and  the  effect  has 
been,  that  we  find  in  very  large  towns,  which  I  am  acquainted  with, 
that  in  certain  quarters  there  is  a  public  opinion  and  a  public 
standard  of  morals  very  different  to  what  we  are  accustomed  to,  and 
very  different  to  what  we  should  desire  to  see.  •  Then,  the  children 
who  are  bom  amongst  those  masses,  grow  up  under  that  opinion, 
and  make  that  standard  of  morals  their  own ;  and  with  them  the  best 
lad,  or  the  best  man,  is  he  who  can  obtain  subsistence,  or  satisfy  the 
wants  of  life,  with  the  least  labour,  by  begging  or  bv  stealing,  and 
who  shows  the  greatest  dexterity  in  accomplishing  his  object,  and 
the  greatest  wariness  in  escaping  the  penalties  of  the  law ;  and,  lastly, 
the  greatest'power  of  endurance  and  defiance  when  he  comes  under  the 
lash  of  the  law.  •  •  •  A  very  potent  cause  of  crime,  especially 
of  juvenile  crime — and  I  speak  here  from  actual  experience— a  very 
large  per-centage  of  all  the  thefts  committed  in  JBirmingham  are 
thefts  of  proper^  exposed  at  the  doors  of  shops  for  the  purpose  of 
attracting  the  attention  of  customers;  and  I  very  much  doubt 
whether,  in  the  state  of  moral  ignorance  in  which  a  large  portion  of 
our  juvenile  population  unfortunately  is,  whether  a  temptation  of 
this  Eind  does  not  arise — ^that  they  hardly  recognise  objects  put  in 
this  dangerous  position  as  belonging  to  the  real  owners;  whether 
they  do  not  consider  them  something  in  the  nature  of  waifs  and 
strays,  which  it  is  not  quite  so  wicked  to  take  hold  of  as  if  the  pro- 
perty were  under  better  control.  But  whatever  the  motive  is,  tnere 
IB  not  a  doubt  that  a  very  large  per-centage  of  the  thef  fcs  of  Birming- 
ham, and  I  believe  of  every  other  large  town,  judging  from  the  com- 
plaints which  Becorders  are  in  the  habit  of  makmg  of  shopkeepers 
so  exposing  their  property,  is  to  be  attributed  to  such  exposure.'' 

Miss  Carpenter  says  on  this  subject : — 

^  I  believe  that  juvenile  crime  is  entirely  arising  from  the  lowest 
class,  and  that  in  considering  the  provisions  proper  for  the  correction 
of  juvenile  crime,  we  must  somewhat  consioier  the  condition  of  the 
whole  class.  I  have  heard  before  your  honourable  committee  several 
causes  which  are  incitements  to  juvenile  crime,  and,  I  believe,  all  of 
them  to  be  v^y  important.  •  •  •  I  believe  that  the  low  sani- 
tary condition  of  this  part  of  the  population  is  one  of  the  causeis  of 
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crime,  and  that  amonff  them  are  &cilities  afforded  for  dishoneshr  bt 
the  pawnbrokers,  bj  me  marine  store  keeper,  and  also  hj  individuAki 
who  cannot  be  recognised  hj  the  law,  but  who  receive  stolen  goods 
from  the  children ;  and,  besides,  the  immense  number  of  places  for 
unlawful  amusement  to  which  they  have  access  unrestricted.  I  con- 
sider all  these  to  be  strong  incentives  to  crime ;  but  I  believe  that 
thej^  could  resist  them  if  thej  had  within  them  that  mond  principle 
which  would  guard  them  against  yielding  to  temptation,  and  that 
they  are  entirely  without." 

Mr.  Ellis^  in  his  evidence^  says^  in  speaking  of  the  boys  in  his 

industrial  class^  in  Brook-street  school : — 

"  I  thought  that  one  cause  of  their  crime  was  want  of  employment ; 
they  had  never  been  used  to  work,  and  no  one  had  ever  taken  them 
by  the  hand  to  train  them  in  the  way  of  work.  I  employed  them  at 
shoemaking,  and  I  made  that  employment  of  shoemaking  as 
amusing  to  them  as  I  pjossibly  could,  and  I  found  that  the  boys  were 
verv  fond  of  making  things  themselves,  such  as  shoes.  I  used  to  go 
ana  sit  with  them  for  two  or  three  hours  a  day,  and  I  used  to  tell 
them  that  they  might,  b^  governing  their  tongue,  and  governing 
their  tempers,  and  govemmg  their  appetites,  and  governing  them- 
selves generally,  be  much  more  happy  if  they  would  put  themselves 
in  harmony  with  the  laws  of  their  own  physical  nature ;  and  I 
showed  them  how  wrong  it  was  to  break  the  social  laws  that  bind 
society  together,  and  also  the  laws  of  God." 

Mr.  MacGregor^  in  his  evidence^  gives^  in  some  degree,  the 

same  reasons  as  the  cause  of  crime  as  those  given  by  Mr.  Hill 

and  other  witnesses.     He  says : — 

''  The  chief  cause  of  all,  I  consider  to  be  the  want  of  sanitary 
accommodation,  which  turns  out  all  the  youth  of  our  large  cities 
continually  into  the  streets,  and  prevents  them  from  having  any 
home ;  compels  them  to  resort  in  wet  days  to  the  beer-house,  and  in 
ordinary  days  to  places  where  they  meet  in  large  numbers,  and  either 
gamble  and  do  other  thin^  injurious  to  themselves.  Our  vicious 
publications  are  another  important  cause.  •  •  •  I  have  seen 
generallv  in  a  criminal  court,  the  most  hopeful  cases  of  evidence 
ffiven  of  a  desire  to  reform,  on  the  part  of  those  bovs  who  have  been 
led  into  crime  by  the  exposure  of  goods,  and  I  should  therefore  judge, 
that  that  is  a  temptation  which  may  overcome  many  who  are  not 
depraved." 

Mr.  MacOregor,  in  speaking  of  the  facilities  afforded  for  the 

disposal  of  stolen  goods,  says  he  thinks — 

^*  A  very  great  inducement,  and  especially  a  present  incentive  to 
dishonesty,  exists  in  the  betting-houses.  We  have  found  that  some 
betting  establishments  have  even  employed  our  messenger^boys." 

Having  cited  this  sad  but  interesting  picture  of  the  Hves  and 
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Iiabits  of  young  criininak,  and  of  the  evils  with  which  we  have 

to  cope^  let  ufi  turn  to  the  proofs  the  report  contains  of  the 

total  inefKciency  of  all  existing  means  for  subduing  it.    And 

firsts  as  to  the  correction  applied  by  the  law. 

,    Mr.  Hill  says : — 

'^  I  am  afraid  that  experience  has  but  too  clearly  shown  that  the 
law  in  its  present  state  is  ineffectiye  to  the  purpose,  •  •  •  I  really 
think  it  may  be  shown  by  theory  as  well  as  practice  to  hare  failed, 
and  that  if  the  subject  is  duly  considered,  it  would  appear  very  asto- 
nishing if  it  had  succeeded.  We  proceed  upon  the  retributive  prin- 
ciple ;  the  heavier  the  offence,  tne  heavier  the  punishment.  The 
operation  of  that,  at  all  events,  upon  young  persons,  is  not  happy  with 
regard  to  their  reformation,  and  not  happy,  I  think,  looking  at  it  as 
deterring  others.  I  think  it  answers  therefore  neither  of  the  great 
ends  of  punishment.  It  does  not  prevent  the  criminal  from  repeating 
his  offence,  and  it  does  not,  by  way  of  example,  deter  others  from 
imitating  his  conduct.  A  young  person  is  brought  before  a  magis* 
trate,  or  a  judge,  or  a  recorder,  as  the  case  may  be ;  we  hear  that  it 
is  his  first  offence,  by  which  we  mean  his  first  detected  offence ;  but 
he  must  be  a  very  umbrtunate  person  indeed  if  it  is  his  first  offence ; 
that  is,  unfortunate  in  their  view  of  looking  at  it.  In  consequence 
of  his  youth  and  of  its  being  his  first  offence,  ne  has  a  short  imprison- 
ment, a  fortnight,  we  will  say.  Now,  what  is  the  operation  of  that 
imprisonment  P  If  he  had  any  dread  of  a  gaol,  from  not  knowing 
the  place,  in  the  course  of  a  fortnight  he  loses  that  dread;  he 
knows  exactly  what  it  is,  and  that,  at  all  events,  he  is  comfort- 
ably housed  and  well  fed,  and  the  term  is  not  so  long  as  to 
make  the  loss  of  Hberty  very  sorely  felt.  He  is  also,  and  he 
knows  it  perfectly  well,  stigmatized  as  having  been  in  ^1;  he 
has  therefore  passed  out  of  the  brotherhood  of  what  our  old  law  calls 
'  the  true  men,' and  he  has  become  one  of  the  criminal  portion  of 
society,  and  that  he  knows,  and  his  attention  is  very  likely  to  be 
turned  towards  his  new  colleagues ;  he  looks  to  them  as  an  example, 
and  resolves  not  to  go  to  work  and  be  an  honest  lad,  but  next  time  to 
steal  with  more  dexterity,  so  as  to  avoid  detection ;  he  also  resolves 
to  bear  what  he  finds  can  be  borne,  with  as  much  patience  as  he  can 
hring  to  the  task,  looking  forward  to  enjoyment  when  he  shall  come  out 
again.  This  lesson  is  repeated  from  time  to  time;  he  is  never  therefore 
a  sufficient  period  to  bring  him  under  the  operation  of  a  reformatory 
system,  even  if  a  reformatorv  system  could  be  perfectly  applied  in 
a  prison,  which  I  think  it  wul  be  found  it  cannot  be.  Under  these 
circumstances,  are  we  surprised  that  these  lessons  result  in  teaching 
him  endurance  of  the  penalties  of  the  law,  without  any  reformatory 
action  upon  his  mino,  and  that  he  should  now  become  a  confirmed 
criminal  r  I  rather  think  we  ought  to  be  surprised  that  they 
should  be  expected  to  have  any  other  effect." 
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This  Bulgect  is  wdl  handled  by  Mr.  Power^  BeeorAeir  ot 
Ipswich^  who  said  in  answer  to  the  question : — 

'*  Does  tiie  psesent  system  of  treatment  of  juyenJle  cnme  in  this 
country  appear|to  you  to  be  defectiye  in  many  particulars  P — Entirely 
so.  I  cannot  illustrate  it  better  than  by  mentioning  what  I  felt  com- 
piled to  do  in  Ipswich.  So  strongly  do  I  feel  theevil  of  committals 
for  short  terms  of  imprisonment^  that  one  of  the  first  steps  I  took 
was  to  call  some  of  the  {>rincipal  inhabitants  of  the  borough  together, 
with  a  view  of  establishing,  if  possible,  an  institution  m  wMch  we 
might  get  together  the  chudren  after  they  came  out  of  gaol,  in  order 
that  thef  might  be  reformed.  The  very  £EU^t  of  the  reccnrder  of  a 
town,  whose  duty  it  is  to  commit  young[  prisoners  to  gaol,  feeling  it 
also  a  part  of  his  duty  to  ^t  an  institution  established  by  which  he 
could  do  away  with  the  lU  effects  arising  from  the  sentence  he  is 
compelled  by  law  to  pronounce,  arguesyeiy  strongly  against  the  expe- 
diency or  justice  of  the  present  system.  •  •  •  One  defect  is  the 
custom  of  awarding  short  sentences  of  imprisonment.  Another 
objection  that  I  haye  is  this,  that  reformatory  treatment  in  a  gaol 
is  perfectly  impossible ;  for  this  reason,  that  the  genius,  if  I  may 
say  BO,  of  gaol  discipline  is  the  restraint  of  the  indiyidual ;  and  what 
a  conyicted  child  wants  is  not  to  be  restrained,  but  to  be  giyen  a 
character  in  himself,  by  which  he  may  be  able  to  resist  the  temp- 
tations to  which  he  will  be  exposed  when  he  leayes  the  gaol." 

Haying  seen  from  this  yaluable  eyidence^  the  leading  causes 
of  cnme^  and  the  inadequacy  of  the  present  sjrstem^  we  must 
look  further^  and  ascertain  if  some  fitting  remedy  cannot  be 
suggested  for  the  naental  and  moral  training  of  the  criminal  and 
destitute  juyeniles. 

Reformatory  schools^  expressly  designed  for  the  purpose^  seem  to 
be  generally  considered  the  only  eflfectiye  means  of  grappling  with 
and  contending  against  the  yices  of  these  unfortunate  children. 
They  must  he  penal  as  well  as  reformatory. 

We  hear  of  the  eflfects  produced  by  the  system  pursued  in  the 
Massachusetts  Beformatory  School^  the  New  York  House  of 
Befuge,  the  Bauhe  Hans  Beformatory^  and  the  Bhusslede 
Institution^  and  others  of  the  same  description ;  but  we  need  not 
trayel  so  far  to  find  the  blessings  of  such  institutions^  but  can 
look  at  the  good  that  has  been  effected  by  the  penal  colony  at 
Mettray,  the  Aberdeen  Industrial  Feeding  School,  the  excellent 
Philanthropic  Institution  at  Beigate,  our  own  Bagged  Schools^ 
and  some  of  the  District  Pauper  Schools,  such  as  the  North 
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Snrrejr,  Norwood^  and  Quali,  which  we  Tcgoioe  to  aay^  are 
spreading^  though  slowlj^  in  different  parts  of  the  country .< 

The  following  BUl^  drawn^  at  the  request  of  the  chairman^  by 
Mr.  Symons^  suggests  a  remedy : — 

That  it  is  expedient  to  make  better  proyicdon  for  the  reformation 
of  juTenile  offenders  under  the  age  of  sixteen  years,  in  fifteen  of  the 
most  populous  counties  in  EnglMid^  and  to  remore  thwn  wholly  fima 
further  unprisoninent  in  the  common  gaols. 

1.  That  it  shall  be  low&l  for  the  Lords  CoimmissioiiWfs  of  Her 
Mf^esty's  Troasmy  to  set  apart  and  appropriate  a  sum  not  exceeding 
ISOyOOQZ.,  from  the  Consoiidated  Fimd,  for  purchasing  land  and 
erecting  and  fitting  suitable  buildings  for  the  purpose  of  the  said 
schools. 

2.  That  the  selection  of  proper  sites,  and  the  erection  of  the  said 
buildings,  and  superintendence  thereof^  be  under  the  inmiediate  au- 
thority and  oontit>l  of  Her  Majesty's  Secretary  of  State  for  the  Home 
Department. 

3.  That  the  said  Secretary  of  State  shall,  in  certain  of  the  most 
populous  counties  of  England,  to  wit,  Middlesex,  Lancashire, 
Cheshire,  Deyon,  Durham,  Gloucestershire,  Kent,  Norfolk,  Somer- 
setshire, Staffordshire,  Surrey,  and  Yorkshire,  cause  a  suitable  site 
to  be  taken,  and  buildingB  Kir  a  school  and  &rm,  as  hereinafter  de- 
scribed, erected,  for  the  establishment  of  fifteen  of  the  said  schools  in 
the  said  counties,  two  whereof  to  be  in  Middlesex,  Lanca^dre,  and 
Yorkshire,  respectively. 

4.  That  each  of  the  said  school  buildings  shall  be  constructed  to 
hold  from  850  to  450  children  of  both  sexes. 

5.  That  a  portion  of  the  building  be  constructed  on  the  most  ap- 
proved models,  for  detention  in  separate  cells,  and  for  the  carrying 
on  of  hard  and  irksome  labour  therem. 

6.  That  the  remainder  of  the  buildine;  be  adapted  for  a  large  board- 
ing-school, with  dormitories,  and  fitted  m  the  homeliest  mamier. 

7.  That  outbuildings  be  erected  for  the  ordinary  offices,  and  also 
for  the  purposes  of  a  small  jGEum,  together  with  sheds  for  shops,  in- 
closed in  yards. 

8.  That  provision  be  likewise  made  for  dairy-work,  baking,  wash- 
ing, ironing,  and  for  instruction  therein  to  the  female  inmates. 

9.  That  the  Secretary  of  State  also  cause  land  to  be  rented  or  pur- 
chased by  money  raised  by  loan,  to  the  extent  of  not  more  than 
twenty-five  acres  for  each  school,  to  be  cultivated  by  the  labour  of  the 
inmates. 

10.  That  on  the  first  day  of  the  General  Quarter  Sessions  of  the 

^  We  are  glad  to  find  that  a  public  meeting  is  convened  at  Birmingham 
for  the  purpose  of  estsblishing  a  new  penal  and  reformatory  school  were, 
under  the  auspices  of  Lords  Ualthorpe  and  Lyttelton,  and  Mr.  Adderley 
and  others. 
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flaid  countieB,  holden  next  after  Lady  Bay  in  everj  year,  in  eacb  of 
the  counties  aforesaid,  the  justices  assembled  thereat  shall  elect  a 
number  of  fit  persons,  equal  to  the  number  of  Poor  Law  Unions  in 
the  same  county  in  which  the  said  school  is  established,  to  be  mem- 
bers of  a  Board  of  Management  of  the  said  school  for  the  ensuing 
ear,  provided  that  no  person  shall  be  so  eligible  as  aforesaid,  unless 
le  be  then  actually  rated  to  the  relief  of  the  poor  within  the  said 
county,  to  the  net  annual  value  of  one  hundred  pounds. 

11.  That  each  Board  of  Guardians,  at  its  first  meeting  after  its 
election  at  Lady  Day,  in  the  said  counties,  in  each  year,  shall  elect 
one  fit  person  to  be  a  member  of  the  said  Board  of  Management  for 
the  ensuing  year,  provided  that  no  person  shall  be  eligible  unless  he 
be  then  actually  rated  to  the  relief  of  the  poor  in  the  said  county  to 
the  net  annual  value  of  fifty  pounds. 

12.  That  the  Board  of  Management  so  elected  as  aforesaid,  shall 
meet  not  less  than  once  every  three  weeks  at  the  school. 

13.  That  the  officers  of  the  said  establishment  shall  consist,  at  least, 
of  a  governor  or  matron,  a  schoolmaster,  schoolmistress,  and  a  chap- 
lain of  the  Established  Church,  being  first  sanctioned  by  the  Lord 
Bishop  of  the  Diocese,  a  medical  attendant,  and  a  clerk  and  auditor, 
together  with  a  fit  person  to  train  the  inmates  in  morals  and  indus- 
try, for  every  twen^-five  thereof;  which  number  of  ixunates  shall  be 
grouped,  and  placed  under  the  special  charges  of  one  of  the  said 
trainers,  as  well  by  night  as  by  day. 

14.  That  the  appointment  of  all  the  said  officers,  and  such  subor- 
dinate officers  as  may  be  required  for  the  establishment,  shall  be 
vested  absolutely  in  the  said  board  of  Management ;  but  they  shall 
not  dismiss  the  master,  matron,  schoolmaster,  schoolmistress,  chap- 
liun,  clerk,  or  auditor,  without  the  consent  first  had  and  obtained  of 
the  said  Secretaiy  of  State  for  the  Home  Department. 

15.  That  the  magistrates  in  Petty  and  Borough  Sessions,  and  the 
courts  of  Quarter  Sessions  and  of  Assizes,  shall,  in  the  abovenamed 
counties,  commit  all  juvenile  ofienders,  after  a  certain  day,  to  be  fixed 
by  the  Secretary  of  State,  whether  before  or  after,  to  the  said  prison 
schools,  instead  of  the  county  or  city  gaols. 

16.  That  for  all  felonies  whereof  the  said  offender  shall  be  con- 
victed, whether  summarily  or  after  trial,  and  any  other  ofiences  now 
punishable  by  transportation,  the  sentence  or  term  of  imprisonment 
shall  in  no  case  be  less  than  twelve  calendar  months,  or  more  than 
three  years ;  and  for  all  minor  ofiences  not  now  punishable  with 
transportation,  for  a  term  not  less  than  six  months,  and  not  exceed- 
ing eighteen  months. 

17.  That  it  shall  be  lawM  at  any  time  during  a  term  of  sentence, 
for  Her  Majesty's  Secretary  of  State  for  the  Home  Department,  on 
the  recommendation  of  the  said  Board,  either  wholly  to  remit  the 
same,  or  to  suspend  the  remainder  thereof  for  a  certain  definite  num- 
ber of  years,  during  which  period  the  said  suspended  sentence  may 
be  at  any  litne  restored,  and  be  put  in  full  force  against  the  tuune 
ofiender,  on  his  conviction  of  any  fresh  ofience  whatever  against  the 
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law ;  and  at  the  expiration  of  the  said  period,  the  said  sentence  shall 
wholly  determine. 

18.  That  for  a  period  to  be  regulated  hj  the  said  Board,  ereij 
offender  after  conviction  shall  be  subjected  to  a  correctional  stoge  of 
discipline  in  separate  confinement,  with  hard,  irksome  labour,  and 
diet  as  low  as  shall  be  in  each  case  consistent  with  the  health  of  the 
inmate. 

19.  That  after  the  expiration  of  the  said  period  of  correctional  dis* 
cipline,  the  offender  be  placed  in  one  of  the  said  groups  in  the  gene- 
ral school,  and  allowed  to  associate  with  the  other  inmates. 

20.  That  the  discipline  in  school  be  mild  and  firm,  haying  a  con* 
stant  aim  to  produce  reformation  of  character,  and  to  encourage  it. 

21.  That  the  instruction  taught  in  the  school-room  consist  of  the 
principles  of  the  Christian  religion — ^reading,  writing,  and  the  ele- 
ments  of  arithmetic,  and  other  useful  practical  knowledge  to  be  given 
for  a  period  not  exceeding  three  hours  daily. 

22.  That  the  entire  rehgious  instruction  shall  be  under  the  control 
of  the  chaplain,  subject  to  the  provisions  with  respect  to  religious 
scruples  contained  in  the  7  &  8  Vict  c.  101,  s.  48,  for  which  like 
provision  shall  be  made. 

23.  That  the  inmates  shall,  during  the  remainder  of  the  day,  saving 
at  meals  and  time  for  recreation,  be  trained  in  the  practice  and  study 
of  systematic  industry,  of  which  spade  husbandry  and  useful  handi* 
crafts  shall  be  the  s^ple  occupation  for  the  boys,  and  needle  and 
household  and  dairy  work  for  the  girls,  under  the  constant  superin- 
tendence of  the  trainer. 

24.  That  the  said  industry  shall  be  adapted  as  fieir  as  possible  so 
as  to  diminish  and  defray  the  expenses  of  the  maintenance  of  the 
inmates. 

25.  That  it  shall  at  anjr  time  be  lawful  for  the  said  Board  or  the 
governor  to  replace  any  inmate  in  the  correctional  sta^e  of  disdp- 
une,  on  misbehaviour,  and  to  detain  him  there  at  the  discretion  of 
the  committee. 

26.  That  the  said  committee  be  empowered  to  frame  bye-laws  and 
regulations  in  furtherance  of  the  foregoing  provisions. 

27.  That  Her  Majesty's  Inspectors  of  Prisons  and  Her  Majesty's 
Inspectors  of  Schools,  shall  at  all  times  have  free  access  to  the  esta- 
blishment, and  report  thereon  to  the  heads  of  their  respective  depart* 
ments. 

28.  That  Her  Majesty's  Inspectors  of  Prisons  shall  be  empowered 
to  suspend  the  execution  of  any  such  bye-law  or  regulation  as  afore- 
said made  for  the  management  of  any  part  of  the  establishment  save 
the  school,  until  the  same  shall  have  been  allowed  or  disallowed  by 
the  Secretary  of  State. 

29.  That  Her  Majesty's  Inspectors  of  Schools  be  similarly  em- 
powered to  suspend  the  operation  of  any  such  bve-law  or  regulation 
Iiaying  reference  to  the  management  of  the  school,  until  such  bye-law 
or  regulation  shall  have  been  allowed  or  disallowed  bj  the  Lords  of 
Her  Majesty's  Committee  of  Privy  Council  on  Education. 
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80.  That  the  salaries  of  all  the  school  teachers  and  trainers  be  de- 
frayed bj  grants  of  the  said  committee  of  council,  to  be  regulated 
from  time  to  time  by  examinations  hj  one  of  Her  Majesty's  Aspect- 
ors  of  Schools,  under  re«;ulations  to  be  framed  by  the  Lords  of  the 
said  committee  of  oouncu. 

81.  That  all  the  expenses  of  the  said  establishment  not  herein 
before  provided  to  be  paid  by  grants  from  the  said  committee  of 
eouncil,  be  assessed  according  to  the  ayerage  actual  expenditure,  in- 
dusive  of  establishment  cha^;es  per  head  on  each  inmate,  estimated 
by  the  quarterly  average  thereof  preceding  each  current  quarter,  and 
that  the  amount  thereof  be  the  payment  to  be  made  to  the  said  com- 
mittee in  supporting  the  expenses  of  the  said  establishment. 

82.  That  the  said  sum  per  head  shall  be  levied  on  and  recoverable 
from  the  common  fund  of  the  union  wherein  the  offence  took  place, 
for  which  each  inmate  was  committed,  according  to  the  powers  given 
for  the  recovery  of  like  repayments  in  support  of  district  parochial 
union  schools,  oy  the  7  A  8  Vict.  c.  101,  s.  46. 

88.  That  every  such  union  so  charged  as  aforesaid,  shall  have  frdl 
power  to  recover  the  said  payments  during  the  whole  term  of  the  im- 
prisonment for  each  inmate  chargeable  to  it,  from  his  or  her  fi&ther  or 
step&ther,  by  order  of  any  two  justices  of  the  peace,  accordiog  to 
ana  by  the  same  powers  as  are  now  given  by  the  7  &  8  Vict.  c.  101, 
BS.  2,  8,  and  4,  as  far  as  the  same  are  applicable,  for  the  recovery  of  the 
costs  of  maintenance  from  putative  fathers  of  bastard  childlren,  to- 
gether with  the  same  powers  of  appeal  against  such  order,  by  the 
party  charged  therewith. 

84.  That  for  the  purpose  of  proving  the  chargeability  of  such  in- 
mate on  such  union,  a  certificate  purporting  to  be  signed  and  sealed  by 
or  on  behalf  of  the  said  committee  of  the  penal  school  shall  be  sufficient 
evidence;  and  that  the  only  additional  evidence  required  for  the 
making  of  the  said  order  shall  be  evidence  of  such  parentage  as  afore- 
said. 

86.  That  it  shall  be  lawfrd  for  Her  Majesty's  Secretary  for  the 
Home  Department  to  license  under  his  hand  and  seal  any  similar 
establishment  for  the  correction  and  reformation  of  juvenile  offenders 
founded  by  voluntary  subscription ;  and  to  confer  on  them  any  or  all 
of  the  powers  given  by  this  Act  to  the  aforesaid  county  penal  school, 
and  to  authorize  the  commitment  of  juvenile  offenders  thereto,  within 
such  districts  and  under  such  regulations  for  the  due  management 
thereof,  as  may  seem  to  him  frt>m  time  to  time  expedient. 

86.  That  it  shall  be  lawful  for  Her  Majesty's  Secretary  of  State 
for  the  Home  Department,  to  permit  juvenile  offenders  convicted  in 
counties  adjacent  to  those  hereinbefore  named,  to  be  committed  to 
the  said  penal  schools,  on  such  terms  and  conditions  as  he  may  think 
fit. 


The  following  is  the  account  furnished  by  the  Rev.  Sydney 
Turner,  resident  chaplain  of  the  Philanthropic  Farm  School,  at 
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Bed  HiU^  with  which  society  he  has  been  connected  rieven 
years.     He  says,  in  his  evidence : — » 

"  The  Bociehr  has  two  great  objects  in  view ;  the  one  the  individual 
reformation  of  the  children  it  receives,  and  the  second^  the  ameliora- 
tion of  the  condition  of  that  class  of  children  ffenerallyi  *  *  *  Its 
main  function  is  the  practical  reformation  of  the  individuals  whom  it 
receives.  Those  individuals  consist  of  three  or  four  descriptions ; 
there  are  the  boys  who  come  to  the  school  more  or  less  of  their  own 
will ;  then  there  is  the  class  who  are  sent  to  it,  being  sentenced  to 
transportation,  and  receiving  a  conditional  nardon,  these  are  com- 
pulsory inmates ;  and  there  is  a  third  class,  wno  are  placed  under  our 
care  by  their  parents  or  immediate  relatives,  who  pay  so  much  a 
week  in  most  cases  towards  their  maintenance." 

When  this  evidence  was  given  by  Mr.  Turner,  he  said, — 

"  We  have  now  fifty-two  of  the  voluntary  class  and  thirty-eight  of 
the  young  transports  under  conditional  pardon,  sent  by  the  Govern- 
ment from  Millbank,  and  twenty-four  who  are  partially  paid  for  by 
their  relations  or  Mends.'* 

In  this  institution  the  boys  not  only  are  employed  in  agri- 
cultural labour,  but  there  ^^  is  sufficient  carpentering  and  smith's 
work,  shoemaking  and  tailoring,'^  to  give  them  an  idea  of 
making  themselves  practically  useful,  though  they  are  not 
taught  as  trades.  They  have  sent  many  boys  from  this  insti- 
tution to  the  colonies,  some  of  whom  have  turned  out  well  and 
others  the  reverse,  which  must  be  expected  from  such  a  number 
going  out  and  "  forming  friendships  on  board  in  the  long 
voyage.^'  The  boys  at  Swan  Biver  sent  a  remittance  "  of  £20 
to  this  society  as  a  subscription,  stopped  by  consent  from  their 


**  Emigration,"  said  Mr.  Turner,  **  is  held  out  as  a  premiiun  to 
the  boy,  which  he  must  earn  by  his  good  conduct,  industry,  and 
proficiency.** 

They  are  never  allowed  to  emigrate  till  they  have  been  twelve 
months  in  the  establishment. 

Besides  "Mi.  Turner,  who  is  not  only  employed  as  chaplain, 
but  as  secretary  and  general  governor,  there  is  a  schoolmaster 
and  an  assistant  schoolmaster,  a  matron  or  housekeeper,  who 
superintends  all  the  clothing  and  cooking,  a  female  cook,  and  a 
baker.  There  is  also  the  bailiff,  and  five  labourers,  namely,  a 
carter,  a.  cowherd,  and  three  working  men  >  they  have  also  a 
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gardener^  whose  wife  is  employed  in  the  needlework  required  in 

the  house^  there  not  being  any  girls. 

The  daily  routine  is  as  follows : — 

"  Eieht  hours,"  says  Mr.  Turner,  "  are  occupied  in  manual  and 
field  labour.  In  the  summer  the  bo^ s  rise  soon  after  five,  and  having 
made  their  beds  and  put  their  sleeping-rooms  to  rights,  go  to  work  at 
BIZ ;  they  leave  work  at  eight ;  &om  eight  to  nine  they  wash,  break- 
fast, and  attend  prayers  in  the  chapel ;  from  nine  to  twelve  they  are 
at  work  or  in  school  •  •  •  they  leave  work  at  twelve  and  dine ;  at 
one  o'clock  work  is  resumed,  and  continues  till  half-past  five ;  the  boys 
who  do  not  attend  school  in  the  morning  come  up  for  instmction  at 
three  in  the  afternoon ;  at  six  they  sup ;  at  seven,  they  have  reading, 
BiDging,  and  prayers,  being  in  bed  at  eight." 

Having  given  a  slight  sketch  of  the  daily  routine  followed  at 
the  Philanthropic^  we  will^  in  as  brief  a  space  as  possible^  see 
what  system  is  followed  at  Aberdeen^  though  it  is  not  so  much 
reformatory  as  prerentive.  They  are  taught  reading,  writing, 
arithmetic,  and  Scripture  history  daily.  In  the  boys'  school 
tailoring  and  shoemaking  are  taught;  they  are  employed  in 
picking  hair  for  upholsterers,  picking  oakum,  and  in  making 
fishing-nets,  which  is  a  most  lucrative  source  of  employment. 
The  girls  learn  knitting  and  sewing. 

We  will  close  our  accounts  of  these  institutions  with  a  brief 

description  of  Mettray,  as  famished  by  Colonel  Jebb : — 

"  I  do  not  think  the  details  of  Mettray  are  generally  adapted  to 
the  English  character ;  French  boys  are  different  to  ours.  M.  de 
Mettrav  admitted  that  it  was  so,  and  that  French  boys  were  influ* 
enced  by  different  considerations,  and  such  as  might  not  have  much 
weight  here  •  •  The  chief  element  in  their  phm  is  the  division  of 
boys  into  families,  and  the  association  with  those  boys  of  masters 
and  officers  selected,  and  who  are  their  instructors.  Certain  prisoners 
are  also  selected  and  placed  in  authority.  I  do  not  think  that  we 
should  get  officers  who  would  Hve,  and  dine,  and  identify  themselves 
completely  with  the  boys  as  a  family ;  and  it  would  be  at  present  a 
violation  of  the  law  to  place  any  prisoners  in  authority  over  others  ; 
that,  however,  might  be  easily  got  rid  of.  I  think  we  might  possibly 
employ,  to  a  certain  extent,  the  services  of  some  of  the  best  boys  in 
endeavouring  to  do  good  amongst  the  others.  They  are  quite  capable 
of  it." 

We  must  not  close  this  subject  without  alluding  to  one  very 
important  point,  namely,  the  punishment  and  correctional  dis- 
cipline to  be  enforced.  The  Rev.  Sydney  Turner  says,  that  at 
Reigate  there  is  very  little  corporal  punishment  allowed.     He 
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rarely  permits  it,  and  prevents  it  as  mucli  as  possible.  When 
first  he  went  there^  he  always  punished  them  himself.  He  says, 
they  do  not  have  it  onoe  in  six  months.  He  says,  "  Anything 
like  a  formal  flogging  conld  not  be  administered  without  my 
express  leave.^' 

Here  we  have  conflicting  opinions,  for  Colonel  Jebb,  surveyor- 
general  of  prisons,  is  in  favour  of  corporal  punishment,  as  he 
looks  upon  it  as  a  mean  of  deterring  crime.  At  the  same  time, 
he  says — 

"  Whipping  is,  however,  an  element  of  discipline  that  should  not 
be  lost  sight  of.  I  am  not  at  all  an  advocate  ^r  its  use  beyond  the 
power  that  it  exercises  in  deterring,  and  acting  upon  a  boy's  fear. 
•  *  *  I  think  a  whipping  with  a  birch-rod,  combined  with  a  short 
j)eriod  of  solitary  confinement,  would  have  a  deterring  effect,  if  ad- 
ministered for  a  first  offence  especially." 

For  our  own  part  we  would  rather  have  a  correctional  period 
and  a  correctional  department.  We  would  have  them  confined 
in  cells,  and  hard  labour  while  there.  By  hard  labour  we  do 
not  mean  weaving,  tailoring,  and  shoemaking,  as  at  Pentonville, 
but  what  would  be  really  distasteful  to  them,  such  as  tumin"^  a 
winch. 

Mr.  MacGregor  says,  that  the  first  week  of  punishment  pro- 
duces a  beneficial  "  effect,"  and  that  "  separate,  not  solitaty, 
confinement"  would  be  sufficient  as  a  punishment  introductory 
to  reform.  We  do  not  agree  with  Colonel  Jebb,  who,  in  addi- 
tion to  the  week's  confinement,  advocates  the  use  of  the  birch- 
rod.  We  think  that  this  only  tends  to  harden  their  nature  and 
render  them  more  obstinate.  It  should  be  only  adopted  in  ex- 
treme cases,  if  at  all.  Mr.  Power  differs  both  with  us  and 
Colonel  Jebb,  and  thinks  that  no  punishment  at  all  should  be 
inflicted  before  the  reformatory  treatment  commences.  To  the 
words  reformatory  treatment  many  may  attach  a  harsh  idea, 
but,  far  from  it,  we  wish  to  lead  these  poor  children  to  think 
and  reflect  on  what  they  have  done,  and  by  this  reformatory 
treatment  to  let  them  see  that  they  are  not  uncared  for. 

We  hear  people  talking  of  our  gaols  being  too  comfortable : 
let  us  look  at  the  evidence  given  by  a  thief,  and  see  if  that  place 
can  really  be  called  comfortable  where  he  says,  "  there  were  no 
attempts  while  we  were  in  prison ;  there  were  no  more  than  the 
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rules/^  which  are  read  to  them^  and  they  are  harshly  treated. 
And  he  again  says,  "  These  is  nothing  like  reformation  such  as 
I  should  prefer  going  on  there ;''  and  he  adds  that,  '^  the  treat- 
ment young  criminals  receive  in  prison  does  not  tend  to  reform 
them/' 

Can  a  place  be  comfortable  or  reformatory  where  such  is  the 
case  ?  where  the  '^  chaplain  does  not  talk  to  them  privately/' 
each  upon  his  own  peculiar  sin  and  temptation;  but  where  they 
are  left,  instead  of  meditating  on  their  wickedness,  and  looking 
into  their  own  hearts,  to  brood  over  hardship  and  the  horsewhip  ? 

The  question  is,  what  is  the  best  mode  of  reforming  our 
juvenile  criminals, — ^by  sending  them  to  gaol,  where  they  are  con- 
taminated by  the  older  prisoners,  or  by  sending  them  to  these 
schools,  where  they  learn  their  duty  to  God  and  man,  and  are 
taught  to  earn  an  honest  and  independent  livelihood? 

We  must,  sooner  or  later,  arrest  the  progress  of  crime  and 
lawlessness,  which  is  weltering  aroimd  the  foimdations  of 
society.  We  have  institutions,  nicknamed  charitable,  for  the 
relfef  of  every  kind  of  want,  feigned  or  real,  to  which  the 
working  classes  are  liable,  and  which  are  far  ofkener  the  causes 
than  the  aids  of  necessity.  We  have  a  host  of  blind  benevo- 
lences, and  noxious  charities,^  for  the  cure  of  all  evils  except 
that  which  presses  with  tenfold  more  disastrous  effect  against 
the  welfare  of  society,  namely,  the  forlorn  condition  of  the  out- 
cast classes. 

Nothing  short  of  an  organized  system,  specially  designed  for 
the  purpose,  will  suffice.  If  young  rogues  in  grain,  bom  thieves, 
and  confirmed  vagabonds  are  to  be  converted  into  honest  men 
and  women,  we  must  institute  fitting  means  for  that  end.  We 
must  have  moral  manufactories  as  weU  as  physical  ones.  We 
must  look  to  the  moral  elements,  even  of  physical  progress ;  and 
he  iU  imderstands  political  economy,  if  he  underrates  this  item  ia 
the  wealth  as  well  as  the  welfare  of  society. 

The  committee  has  been  ably  presided  over  by  Mr.  Balnea, 
and  we  trust  will  continue  its  useful  labours. 

^  An  extremely  able  article  on  this  subject,  by  an  experienced  observer, 
appears  in  the  last  number  of  the  Westminster  Bevieto,  He  says,  *'  Tha 
crimes  of  the  virtuous,  the  blasphemies  of  the  pious,  and  the  follies  of  the 
wise,  would  scarcely  fill  a  larger  volume  than  the  cruelties  of  the  humane.'* 


(  irl)  ) 
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THEIK  JURISDICTION  OVER  PROBATE  OF  WILLS. 


17  VERY  one  agrees  that  the  present  system  is  bad.  The  only 
^  doubt  is  how  to  remedy  it.  It  is  usual  imder  such  circum- 
stances to  look  to  the  Law  Amendment  Society  for  guidance. 
They  who  do  so  on  this  occasion  will  find,  we  fear,  but  little  of 
it  in  the  present  indecision  of  that  society  on  the  subject  in 
question.  It  has  been  vehemently  discussed  there  for  three 
successiye  nights  ^  on  the  three  following  amendments,  without 
arriving  at  any  decision  at  all ;  for  the  only  conclusion  was  to 
send  them  all,  along  with  the  original  report,  to  the  committee 
from  which  it  emanated. 

The  following  resolutions  were  submitted  by  the  committee  on 
Ecclesiastical  Courts: — 

I.  "  That  the  jurisdiction  of  the  Ecclesiastical  and  Peculiar  Courts 
in  matters  relating  to  the  grant  of  probate  and  of  letters  of  adminis- 
tration be  transferred  to  the  Court  of  Chancery." 

II.  "  That  in  transferring  this  jurisdiction  to  the  Court  of  Chan- 
cery, it  is  proposed  to  give  that  court  the  additional  power  necessary 
to  enable  it  to  adiudicate  upon  wills  both  of  real  and  personal  estate, 
with  or  without  the  aid  of  a  jury  as  the  case  may  require,  such  court 
to  be  clothed  with  all  the  power  and  jurisdiction  which  the  Ecclesias- 
tical and  Peculiar  Courts  at  present  have." 

m.  "  That  in  connection  with  the  administration  of  the  central 
court  subsidiary  jurisdiction  should  be  given  to  the  County  Courts." 

To  which  the  following  amendments  were  proposed : — 

The  following  amendment  was  moved  by  Dr.  Waddilove, 
LL.D.,  and  seconded  by  Mr.  W.  D.  Lewis : — 

"  That  it  is  desirable  that  one  testamentary  jurisdiction  should  be 
formed  in  lieu  of  the  various  Ecclesiastical  and  Peculiar  Courts  at  pre- 

*  It  is  really  essential  that  some  means  be  taken  of  docking  lonff 
speeches  in  that,  and  in  all  societies  where  business  is  to  he  done.  Each 
speaker,  except  the  mover,  should  be  rigidly  confined  to  twenty  minutes, 
as  a  maximum.  A  whole  hour  or  more  has  heen  sometimes  occupied  hy 
men  who  take  no  pains  to  condense  Iheir  thoughts.  It  is  not  a  debating 
clnh,  and  should  not  be  allowed  to  degenerate  into  one.  Lord  Brougham 
kept  the  dehaters  in  the  Law  Amendment  Society  in  good  order.  His 
absence  from  it  is  a  great  detriment  and  loss  to  its  efficiency. 

n2 
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Bent  exercising  jurisdiction  throughout  England  and  Wales,  and  that 
lor  such  purpose  a  tribunal  be  established,  which  shall  have  legal  and 
equitable  jurisdiction  in  all  matters  relating  to  wills  and  intestacies, 
whether  of  real  or  personal  estate,  which  court  shall  be  styled  *  Her 
Majesty's  Court  of  Probate  and  Succession  for  England  and  Wales.'  ** 

A  further  amendment  was  then  moved  by  Mr.  Collier,  M.P., 

and  seconded  by  Mr.  Massey,  M.P. : — 

"  That  the  jurisdiction  of  the  Ecclesiastical  Courts  to  grant  probate 
of  wills  and  letters  of  administration  should  be  transferred  to  the 
County  Courts,  provided  that  in  all  cases  of  disputed  probate  where 
the  property  exceeds  a  certain  amount,  either  party  shall  be  at 
Hberty  to  remove  the  will  into  one  of  the  superior  courts  of  common 
law." 

Mr.  James  Stewart  gave  notice  of  a  further  amendment^  as 
follows : — 

"  That  the  present  jurisdiction  of  the  Ecclesiastical  Courts,  so  far  as 
testamentary  matters  are  concerned,  is  universally  admitted  to  be 
unsatisfactory,  and  requires  extensive  reform. 

"  That  this  reform  should  consist  of  a  transfer  of  their  present 
jurisdiction  in  testamentary  matters  to  another  court  dothed  with 
jurisdiction  as  well  over  wills  of  real  as  of  personal  estate. 

"  That  to  create  a  new  court  for  the  purpose  would  be  unadvisable, 
if  any  existing  court  can  be  found  to  which  such  enlarged  jurisdiction 
may  be  properly  intrusted,  and  to  which  complete  powers  can  be 
given. 

"  That  the  existing  courts  of  common  law  and  County  Courts  have 
no  equitable  jurisdiction  or  power  of  dealing  with  trustees,  or  with 
equitable  matters  arising  on  the  construction  of  wills. 

"  That  the  existing  courts  of  equity  have  no  power  of  empanelling 
a  jury  or  of  conclusively  deciding  issues  of  fact. 

"  That  in  order  to  do  complete  justice  in  testamentary  matters  it 
is  necessary  that  the  court  to  which  they  are  intrusted  should  possess 
the  full  and  conjoined  powers  of  a  court  of  law  and  of  a  court  of 
equity. 

"  That  no  thorough  or  satisfactory  settlement  of  the  questions 
pending  with  respect  to  the  testamentary  jurisdiction  of  the  Ecclesi- 
astical Courts  can  be  come  to  except  by  the  establishment  of  a  court 
of  conjoined  law  and  equity,  having  jurisdiction  over  wills  of  real  and 
personal  estate.    ^ 

"  That  it  is  the  bounden  duty  of  the  government  of  this  country 
to  provide  such  a  court  for  the  proper  adjudication  of  all  testamentary 
matters,  and  of  this  Society  to  promote  its  establishment  by  every 
means  in  its  power. 

"  That  the  most  desirable  means  of  effecting  this  appears  to  be  the 
union  of  the  present  law  and  equity  commissions,  and  inviting  their 
immediate  attention  to  this  important  subject." 

We  do  not  pledge  ourselves  to  any  one  of  these  various 
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amendments^  but  judging  of  them  comparatively,  we  incline  to 
think  the  original  report  highly  preferable  to  any  of  them.  In 
fact,  it  embodies  or  implies  nearly  ererything  that  is  desirable 
in  the  amendments. 

First,  local  jurisdiction.  This  is  essential  if  there  is  to  be 
any  improvement  at  all.  Everybody  agrees,  that  the  means  of 
proving  wills  and  administering  estates  should,  at  least  up  to  a 
certain  amount,  be  brought  to  every  one^s  door,  and  the  abo- 
mination, done  away  with  of  forcing  people  to  go  to  a  great 
distance  to  arrange  so  simple  a  matter.  Except  in  very  intricate 
cases  of  contested  probates,  arising  on  questioned  sanity  of 
testator,  &c.,  it  is  obviously  within  the  competency  of  the 
County  Courts  to  do  all  that  is  required,  subject  to  the  revision 
of  a  superior  court.  What  is  this  superior  court  to  be  ?  The 
report  says  the  Court  of  Chancery. 

Well,  that  court  has  already  a  good  deal  to  do  with  wills  and  the 
administration  of  estates;  and  it  maybe  said,  and  is  said,  that  if  we 
abstract  this  business  from  it,  it  will  have  but  little,  comparatively, 
left  to  do.  It  might  well  have  been  replied  in  Lord  Eldon^s  time, 
BO  much  the  better.  Not  so  under  Lord  Cranworth,  and  the 
Lords  Justices,  and  the  Vice-Chancellors,^  and  the  two  new 
Examiners,  and  the  new  arrangements  and  rules,  and  the 
reforms  still  in  project.  It  is  now  quite  open  to  question,  that 
there  may  be  some  good  in  letting  the  Court  of  Chancery  exer- 
cise a  jurisdiction,  especially  as  a  court  of  appeal.  The  days  of 
Jamdyce  t.  Jamdyce  are  happily  past ;  and  such  pictures  are 
useless  exaggerations  of  obsolete  abuses. 

The  report  provides  for  County  Court  jurisdiction.  We  again 
repeat  our  belief,  that  it  will  be  advisable  to  have  some  such 
provision,  and  so  thought  the  sub-committee  of  the  Law  Amend- 
ment Society,  Mr.  Collier's  amendment  does  less.  It  does  not 
provide  for  a  central  registration  of  wills,  which  is  essential. 

The  report  provides  for  the  aid  of  a  jury  to  ascertain  facts  as 
an  appendage  to  the  powers  of  the  Court  of  Chancery.  This 
may  be  made  as  useful  as  Mr.  Collier's  proposal  to  refer  such 

*  We  are  bound  to  say  (most  painfully  to  ourselves),  that  there  is  an 
exception  to  the  praise  here  implied.  The  profession  will  understand  us, 
and  do  no  injustice  in  the  application. 
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cases  to  County  Courts^  where  juries  can  be  Iiad^  and  to  the 
superior  courts  of  common  law,  which  are  sufficiently  employed 
abready,  or  soon  will  be. 

Dr.  Waddilove^s  amendment  proposes  an  entirely  new  court. 
This  is  an  evil  of  itself,  and  will  be  opposed  vehemently  in  par- 
liament, as  we  happen  to  know,  and  think  with  a  good  probability 
of  success.  His  amendment,  moreover,  is  obviously  meagre  and 
insufficient.  It  contains  no  proposal  for  local  testamentary  ad- 
ministration or  for  the  better  trial  of  issues  of  fact. 

We  should  be  disposed  to  agree  with  Mr.  Stewart — ^that  the 
County  Courts  suggestion  is  insufficient,  as  they  have  not  the 
equitable  jurisdiction  required,  but  that  it  is  obviously  easy  to 
bestow  it.  We  think  that  the  modification,  or  rather  extended 
powers,  proposed  by  the  sub-committee's  report,  would  meet  Mr. 
Stewart's  views  as  to  the  joint  powers  of  a  court  of  law  and  equity. 
His  proposal  for  uniting  the  present  Law  and  Equity  Commis- 
sions is  one  deserving  of  mature  consideration,  as  indeed  all  Mr. 
Stewart's  suggestions  are.  We  could  have  wished  that  he  had 
condensed  his  amendments,  if  he  thought  it  necessary,  in  fact, 
to  move  any ;  but  on  careful  consideration  of  his  proposals,  we 
think  them  substantially  the  same  as  the  report,  unless  by  a 
court  he  intends  to  exclude  local  ones.  If  so,  we  respectfully 
dissent  from  his  views,  though  we  do  not  think  he  means  to 
hold  this. 

A  word  as  to  the  present  courts  and  their  functionaries.  Dr. 
Bayford  spoke  up  for  them,  and  so  did  Mr.  Pritchard.  We 
quite  agree  that  the  practitioners  in  them  ought  not  to  be 
maligned.  We  are  against  all  personalities  of  all  kinds.  But 
Dr.  Bayford  effectually  answered  himself.  He  spoke  with  great 
truth  of  the  many  important  functions  of  his  own  courts.  This 
is  the  best  possible  reason  for  relieving  them  of  another,  quite 
irrelevant  to  the  rest,  and  nowise  instrumental  to  the  discharge 
of  the  duties  and  studies  they  impose.  Pure  ecclesiastical  juris- 
diction and  the  Admiralty  suits  will  shortly  give  them  quite 
enough  to  do.  At  present  the  public  is  quite  unable  to  see 
why  the  same  court,  counsel,  and  proctors  should  undertake 
^very  kind  of  question  arising  about  the  frailties  of  wives,  the 
navigation  of  ships,  the  morals  of  parsons,  the  administration  of 
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wills^  the  oorrection  of  heresies^  and  the  repair  of  churches ! 
Courts  of  justice  should  not  be  Jacks  of  all  trades^  or  the  "  ignobile 
vulgus'^  may  rudely  say  they  are  likely  to  be  masters  of  none, 
and  peradrenture  make  no  great  mistake. 

We  are,  on  the  whole,  of  the  opinion  expressed  in  a  contem- 
porary, much  as  we  respect  the  professional  gentlemen  con- 
cerned in  the  proposed  measures,  that  as  regards  the  present 
testamentary  jurisdiction  of  all  the  Ecdesiatical  Courts,  "  it  is 
not  a  case  for  reform;  the  objection  to  them  is  not  merely  that 
they  abound  in  monopolies  and  abuses,  but  that  their  founda- 
tion and  structure  are  unsound,  unfitted  for  the  time,  an  insult 
to  one  half  of  the  conmnmity,  and  an  injustice  to  the  other.  It  is 
as  Ecclesiastical  Courts  that  they  are  condemned.  It  is  as  such 
that  they  have  usurped  a  jurisdiction  over  wills  and  marriages, 
which  they  cannot  be  permitted  to  retain  under  any  pretence, 
or  with  any  promises  of  reform.  Let  the  Ecclesiastical  Courts 
continue,  if  they  please,  their  purely  ecclesiastical  jurisdiction; 
let  them  try  church  questions  arising  within  the  church  j  but  take 
away  from  them  everything  that  savours  of  a  civil  jurisdiction, 
and  transfer  it  to  the  tribunals  which  are  constituted  for  the  pro- 
tection of  civil  rights  and  the  punishment  of  civil  wrongs,  to 
which  all  the  people  have  access,  in  whose  wisdom  they  have 
confidence,  and  where  they  may  have  the  widest  choice  of 
lawyers  to  conduct  their  suits  and  plead  their  causes.'' 

J.  C.  S. 


Art.  IX.— common  LAW  PROCEDURE  ACT. 


TN  accordance  with  an  intimation  which  appeared  in  our  last 
-*-  number,  it  is  our  intention  to  lay  before  our  readers  the 
decisions  which  have  been  given  upon  the  provisions  of  the 
Common  Law  Procedure  Act.  We  purpose,  in  a  series  of  papers, 
to  make  the  attempt  of  affording  to  the  profession  an  accurate, 
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but  condensed  report  of  the  judgments  given  upon  cases  arising 
under  the  Act  ,•  so  that  the  practitioner  may  be  enabled  to  learn 
with  facility  the  nature  of  the  points  decided  during  each 
succeeding  three  months^  and  thus  be  saved  much  trouble  that 
would  arise  from  searching  through  each  number  of  the  Jurist 
or  Law  Times. 

It  has  occurred  to  us^  that  such  a  means  of  information 
will  be  eminently  useftd  to  the  attorney ;  that  he  will  thereby 
be  saved  many  unprofitable  pilgrimages  to  his  pleader,  with 
which,  we  fear,  those  oracles  of  the  law  have  been  often  troubled 
since  the  24th  of  October,  1852. 

We  shall  strive,  on  the  one  hand,  to  avoid  the  sterile  brevity  of 
the  Digests,  and  on  the  other,  not  to  imitate  the  too  often  need- 
less length  of  the  Reports.  But  we  are  anxious  to  do  more ;  it 
is  our  wish  to  combine  the  reviewer  with  the  reporter;  not 
merely  to  chronicle,  but  also  to  comment;  to  reconcile  appa^- 
rently  hostile  decisions  if  possible,  and  when  it  is  impossible,  to 
ascertain  with  certainty  what  the  law  is,  to  offer  advice,  to  the 
best  of  our  ability,  upon  the  course  to  be  pursued. 

But  even  here  we  shall  not  allow  our  task  to  conclude. 
We  shall  have  the  great  object  of  law  reform  at  heart,  and, 
anxious  to  bear  our  part  in  the  good  work,  we  shall  endeavour, 
whenever  cause  arises,  in  friendly  spirit  to  suggest  improvements 
in  an  Act,  which  we  regard  but  as  the  first  of  a  series  of  efforts 
to  regenerate  the  operation  and  simplify  the  practice  of  our 
common  law. 

Amendment — Adding  plea  at  trial. — ^At  the  sittings  in 
London  after  Michaelmas  Term  last  an  action  was  brought  for 
injiury  sustained  from  being  run  over  by  defendants^  cart.  It 
was  proved  that  the  person  who  was  driving  the  cart  was  in  the 
employ  of  the  defendants,  and  that  the  cart  belonged  to  them ; 
but  that  at  the  time  of  the  accident  the  servant  was  using  the 
cart  for  purposes  other  than  the  'defendants^  sendee,  and  with- 
out their  order  and  consent.  The  defendants  had  pleaded  "  not 
guilty,"  and  "not  possessed."  Jervis,  C.  J.,  held,  that  the  fact  that 
the  cart  was  being  used  by  the  servant  for  his  own  purposes  as 
above  could  not  be  given  in  evidence  under  either  of  these  pleas. 

The  counsel  for  the  plaintiff  then  asked  leave  to  place  a  plea 
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raising  the  above  defence  npon  the  record^  claiming  to  do  so 

tinder  the  222nd  section  of  the  Common  Law  Procedure  Act, 

which  enacts  as  follows : — 

*^  It  shall  be  lawful  for  the  superior  courts  of  common  law,  and 
every  judge  thereof,  and  any  judge  sitting  at  ninpritu^  at  all  times 
to  amend  all  defects  and  errors  in  anj  proceeding  in  civil  causes, 
whether  there  is  anything  in  writing  to  amend  by  or  not,  and 
whether  the  defect  or  error  be  that  of  a  party  applying  to  amend  or 
not ;  and  all  such  amendments  may  be  made  with  or  without  costs, 
and  upon  such  terms  as  to  the  Court  or  judge  may  seem  fit ;  and  all 
such  amendments  as  may  be  necessary  for  the  purpose  of  deter- 
mining in  the  existing  suit  the  real  question  in  controversy  between 
the  two  parties  shall  be  so  made." 

His  lordship  granted  the  application^  on  the  ground  that 
notice  had  been  given  to  the  plaintiff  that  such  defence  would 
be  relied  upon.  A  rule  nisi  was  afterwards  obtained  for  a  new 
trial,  on  the  ground  of  misdirection.  Cause  was  shown  in  the 
Court  of  Common  Pleas  on  the  27th  of  January  (we  are  not 
aware  that  this  case  is  yet  reported).  The  Court  held,  that  the 
defence  raised  by  the  added  plea  could  have  been  given  under 
the  plea  of  "  not  guilty  ;^^  and,  therefore,  the  question  as  to  the 
correctness  of  allowing  such  plea  to  be  placed  upon  the  record  at 
the  trial  was  only  incidentally  referred  to.  Cresswell,  J.,  however, 
intimated  that,  although  he  was  not  prepared  to  say  that  the  Chief 
Justice  was  wrong  in  receiving  the  plea,  yet  he  thought  that 
the  question  was  one  deserving  of  great  consideration,  and  he 
was  unwilling  to  express  an  opinion  upon  it  until  fully  argued 
before  the  Court.    Mitchell  v.  Crasswaller  and  another. 

COMMENCEMENT    OF    THE   ACT EPFECT    UPON    ACTIONS    PENDING 

BEFORE    THE    24th   OCT.    1852. 

1.  Alias    Writ. — ^A  writ   of   summons  had  been  issued  on 

June  8th,  1852,  it  therefore  expired  on  October  8th.    By  the 

Uniformity  of  Process  Act,  2  Wm.  4,  c.  89,  s.  10,  there  is 

allowed  one  month,  viz.  until  November  8th,  to  issue  an  alias 

writ.    By   the  10th  section  of  the   Common  Law  Procedure 

Act,  it  is  enacted  that — 

"  From  the  time  when  this  Act  shall  commence  and  take  effect,  so 
much  of  a  certain  Act  of  Parliament,  passed  in  the  second  year  of 
the  reign  of  his  late  Majesty  King  William  IV.  intituled  '  An  Act  for 
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Uniformitj  of  Process  in  Personal  Actions  in  his  Maies^^s  Courts 
of  Law  at  Westminster/  as  relates  to  the  duration  of  writs,  and  to 
alias  and  pluries  writs,  and  to  the  proceedings  necessary  for  making 
the  first  writ  in  any  action  available  to  prevent  the  operation  of  any 
statute  whereby  the  time  for  the  commencement  of  any  action  may 
be  limited,  shsJl  be  repealed,  except  so  £Eir  as  may  be  necessary  for  . 
supporting  any  writs  that  have  been  issued  before  the  commence* 
ment  of  this  Act,  and  any  proceedings  taken,  or  to  be  taken  thereon." 

And  by  the  12tli  section^  it  is  enacted  that — 

^'  Where  any  writ  of  summons  in  any  such  action  shall  have  been 
issued  before,  and  shall  be  in  force  at  the  commencement  of  this  Act, 
such  writ  may,  at  an^  time  before  the  expiration  thereof,  be 
renewed  under  the  provisions  of  and  in  the  manner  directed  by  this 
Act;  and  when  any  writ  issued  in  continuation  of  a  preceding  writ, 
according  to  the  provisions  of  the  said  Act  of  his  late  Majesty  King 
William  lY.  shall  be  in  force  and  unexpired ;  or  where  one  month 
next  after  the  expiration  thereof  shall  not  have  elapsed  at  the  com- 
mencement of  this  Act,  such  continuing  writ  may,  without  being 
returned  non  est  inventus,  or  entered  of  record  according  to  the  pro- 
visions of  the  said  Act  of  his  late  Majesty  King  William  IV.  be  filed 
in  the  office  of  the  Court  within  one  month  next  after  the  expiration 
of  such  writ,  or  within  twenty  days  after  the  commencement  of  this 
Act." 

Now,  in  this  case,  the  writ  was  neither  a  writ  in  force  at  the 
conimencement  of  the  Act,  nor  a  writ  issued  in  continuation  of 
a  preceding  writ.  The  question,  therefore,  arose,  whether  the 
old  form  of  aluis  writ  should  be  issued,  or  whether  the  pro- 
ceedings should  be  in  accordance  with  the  enactments  contained 
in  the  recent  statute.  The  Court  of  Common  Pleas,  agreeing 
with  the  Masters  of  that  court  and  of  the  Exchequer,  held  that 
the  provisions  of  the  Uniformity  of  Process  Act  applied,  and 
that  an  alias  writ  should  issue.  Gapp  v.  Robinson,  16  Jur.  977 ; 
S.C.22L.J.  (N.S.)C.P.5. 

2.  Ejectment — Judgment  against  casual  ejector. — In  an  action 
of  ejectment,  the  declaration  had  been  served  on  the  6th  of 
June,  1852.  The  Common  Law  Procedure  Act  came  into 
operation  on  the  24th  of  October.  By  the  168th  and  following 
sections  of  that  Act,  the  proceedings  in  actions  of  ejectment  are 
altered,  and  the  form  of  procedure  is  made  to  resemble  that  of 
a  personal  action.  On  motion  made  on  the  2nd  of  NcJvember, 
1852,  for  judgment  against  the  casual  ejector,  the  Court  of 
Exchequer  held  that  the. action  must  be  continued  according  to 
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the  old  practice ;  for  if  otherwise,  the  previous  proceedings  would 
be  of  no  avail,  which  would  be  manifestly  unjust,  inasmuch  as 
their  proceedings  might  have  been  necessary  to  save  the  Statute 
of  Limitations.  Rule  granted.  Doe  d.  Smith  v.  Roe,  16 
Jur.  953;  S.  C.  22  L.  J.  (N.  S.)  Exch.  17. 

3.  Judgment  as  in  case  of  a  nonsuit. — ^Issue  had  been  joined 
in  July,  1852,  and  notice  of  trial  given  for  the  following 
smnmer  assizes;  but  the  plaintiff  had  not  proceeded  to  trial 
according  to  his  notice.  A  motion  was  now  made  for  judgment 
as  in  case  of  a  nonsuit.  The  100th  section  of  the  Common  Law 
Procedure  Act  enacts,  that — 

"  The  Act  passed  in  the  fourteenth  year  of  the  reign  of  his  Majesty 
King  George  the  Second,  intituled,  *  An  Act  to  prevent  lucon- 
yeniences  arising  from  Delays  of  Causes  after  Issue  joined/  so  far  as 
the  same  relates  to  judgment  as  in  the  case  of  a  nonsuit,  shall  be  and 
the  same  is  hereby  repealed,  except  as  to  proceedings  taken  or  com- 
menced thereupon  before  the  commencement  of  this  Act." 

And  the  101st  section,  that — 

"  Where  any  issue  is  or  shall  be  joined  in  any  cause,  and  the 
plaintiff  has  neglected  or  shall  neglect  to  bring  such  issue  on  to  be 
tried,  that  is  to  say,  in  town  causes  where  issue  has  been  or  shall 
be  joined  in,  or  in  the  vacation  before  any  term,  for  instance,  Hilary 
Term,  and  the  plaintiff  has  neglected  or  shall  neglect  to  bring  the 
issue  on  to  be  tried  during  or  before  the  following  term  and  vacation, 
for  instance,  Easter  Term  and  vacation ;  and  in  country  causes  where 
issue  has  been  or  shall  be  joined  in,  or  in  the  vacation  before  Hilary 
or  Trinity  Term,  and  the  plaintiff  has  neglected  or  shall  neglect  to 
bring  the  issue  on  to  be  tried  at  or  before  the  second  assizes  following 
such  term,  or  if  issue  has  been  or  shall  be  joined  in,  or  in  the  vacation 
before  Easter  or  Michaelmas  Term ;  then,  if  the  plaintiff  has  neg- 
lected or  shall  neglect  to  bring  the  issue  on  to  be  tried  at  or  before 
the  first  assizes  after  such  a  term,  whether  the  plaintiff  shall  in  the 
mean  time  have  given  notice  of  trial  or  not,  the  defendant  may  give 
twenty  days'  notice  to  the  plaintiff  to  bring  the  issue  on  to  be  iried 
at  the  sittings  or  assizes,  as  the  case  may  be,  next  after  the  expira* 
tion  of  the  notice ;  and  if  the  plaintiff  afterwards  neglects  to  give 
notice  of  trial  for  such  sittings  or  assizes,  or  to  proceed  to  trisl  in 
pxirsuance  of  the  said  notice  given  by  the  defendant,  the  defendant 
may  suggest  on  the  record  that  the  plaintiff  has  failed  to  proceed  to 
trial,  although  duly  required  so  to  do  (which  suggestion  shall  not  be 
traversable,  but  only  be  subject  to  be  set  aside  if  untrue),  and  may 
sign  judgment  for  his  costs ;  provided  that  the  Court  or  a  judge  shall 
have  power  to  extend  the  time  for  proceeding  to  trial,  with  or  with- 
out terms." 

The  Court  held  that  the  word  thereupon  in  the  100th  section 
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must  be  construed  as  referring  to  the  statute  of  George  11.^ 
and  not  to  the  case ;  and  that  although  it  was  not  intended  that 
the  statute  should  have  the  effect  of  annulling  proceedings 
already  taken^  the  defendant  must  proceed  under  the  101st 
section,  and  refused  the  rule.  It  was,  however,  intimated  that 
if  the  rule  had  been  obtained  before  the  Act  came  into  opera- 
tion, it  might  have  been  proceeded  with,  on  the  ground,  we 
presume,  that  then  proceedings  would  have  been  taken  upon  the 
statute  of  George  II.,  which  would  have  brought  the  case  ^within 
the  exception  in  the  100th  section.  Morgany.  Jones,  16  Jur.  978. 

4.  Judgment  as  in  case  of  a  nonsuit  in  ejectment. — ^A  motion 
was  made  for  judgment  as  in  case  of  a  nonsuit  in  an  action  of 
ejectment ;  the  dates  of  the  proceedings  were  similar  to  those  in 
the  above  case  of  Morgan  v.  Jones.  It  was  contended,  in  sup- 
port of  the  motion,  that  the  100th  section  of  the  Act  did  not 
apply  to  actions  of  ejectment,  the  enactments  as  to  that  form  of 
action  being  confined  to  the  168th  and  following  sections,  which 
have  the  following  heading : — "  And  with  respect  to  the  action 
of  ejectment  be  it  enacted  as  foUows.^^  That  if  so,  the  202nd 
section,  which  contains  provisions  similar  to  the  101st  section, 
could  not  apply  to  actions  already  commenced;  for  by  that  section 
it  is  enacted  that  judgment  shall  be  signed  according  to  a  form 
commencing — "  On  the  day  and  year  above  written,  a  writ  of 
our  Lady  the  Queen  issued  forth  of  this  court  in  these  words,^'^ 
&c.  And  that  as  no  writ  had  been  issued  in  this  action,  by 
reason  of  it  having  been  commenced  previous  to  the  24th  of 
October,  the  section'  must  be  taken  to  have  reference  only  to 
actions  of  ejectment  in  which  a  writ  had  been  issued.  But  the 
Court  (although  it  offered  a  rule  nisi  upon  risk  of  payment  of  costs) 
intimated  a  strong  opinion  that  the  defendant  having  neglected 
to  take  the  cause  down  for  trial  by  proviso,  the  provisions  of  the 
101st  and  202nd  sections  must  now  be  applied,  and  refused  the 
rule.  Doe  d.  Leigh  v.  Hunt,  16  Jur.  978;  S.  C.  21  Law  J, 
(N.  S.)  Exch.  335. 

5.  Notice  of  declaration — Appearance  sec.  stat. — ^A  writ  in 
action  of  debt  was  issued  on  the  29th  of  September,  and  duly 

'  Schedule  A,  Form  19. 
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served^  but  no  appearance  having  been  entered  by  the  de- 
fendant^ the  plaintiff^  on  the  8th  of  October^  entered  an  appear- 
ance sec.  stat.  On  the  27th  of  October,  which  was  after  the 
coming  into  operation  of  the  Common  Law  Procedure  Act,  the 
plaintiff  filed  a  declaration,  with  a  notice  to  plead  in  eight  days, 
but  gave  no  notice  to  the  defendant  of  the  declaration  being 
filed.  No  plea  being  pleaded,  judgment  was  signed  on  the 
5th  of  November,  and  execution  thereon  issued.  On  cause 
being  shown  against  a  rule  nisi  to  set  aside  the  judgment  so 
obtained,  it  was  contended  that  the  proceedings  so  taken  were 
supported  by  the  15  &  16  Vict.  c.  76,  s.  28,  which  enacts — 

^'  That  ia  ease  of  such  non-appearance,  where  the  writ  of  summons 
is  not  indorsed  in  the  special  form  hereinbefore  provided,  it  shall  and 
may  be  lawful  for  the  plaintiff,  on  filing  an  affidavit  of  personal  ser^ 
vice  of  the  writ  of  summons,  or  a  judge's  order  for  leave  to  proce^ 
under  the  provisions  of  this  Act,  and  a  copy  of  the  writ  of  summons, 
to  file  a  declaration,  indorsed  with  a  notice  to  plead  in  eight  davs,  and 
to  sign  judgment  by  default  at  the  expiration  of  the  time  to  plead  so 
indorsed  as  aforesaid/'  &c. 

But  it  was  decided  by  the  Court  that  the  plaintiff  must 
proceed  according  to  the  old  practice;  for  that  by  the  26th 
section  the  statute  relating  to  appearance  for  a  defendant  is 
repealed,  '^  except  so  far  as  may  be  necessary  to  support  pro- 
ceedings heretofore  taken ; "  and  that  as  this  case  came  within  the 
exception,  notice  of  filing  declaration  ought  to  have  been  given 
as  formerly,  and  as  that  had  not  been  done,  the  judgment  was 
wrongly  signed,  and  the  rule  was  made  absolute.  Goodliffe  v. 
Neaves,  21  Law  J.  (N.  S.)  Exch.  338;  S.  C.  16  Jur.  1025,  S.  P. ; 
Piffot  V.  Jackson,  in  notd,  21  Law  J.  (N.  S.)  Exch.  340. 

6.  Special  demurrer. — On  the  15th  of  May,  1852,  the  plaintiff 
had  specially  demurred  to  the  defendant's  plea.  The  case  came 
on  for  argument  on  November  15th,  and  it  was  urged  in  limine 
that  the  objection  to  the  plea  being  the  ground  of  special 
demurrer  only,  would  not  be  sufficient  to  invalidate  it,  it  being 
enacted  by  the  51st  section  of  the  Common  Law  Procedure  Act, 
that  ''no  pleading  shall  be  deemed  insufficient  for  any  defect 
which  could  heretofore  only  be  objected  to  by  special  demurrer .*' 
The  Court,  however,  were  unanimous  in  the  opinion  that  the 
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51st  section  referred  only  to  the  future^  and  not  to  the  past.  We 
give  the  judgment  of  Baron  Parke,  as  reported  in  the  Jvrist : — 

"  It  is  as  plain  to  my  mind  as  possible.  The  rule  for  constraing 
Acts  of  Parliament  is  that  which  I  hare  already  stated,^  and  apply- 
ing it  to  this  case,  we  shall  find  that  the  enactments  refer  to  the 
future,  and  not  to  the  past.  To  apply  them  to  the  latter  would  be 
unjust ;  for  the  parties  have  demurred,  on  the  faith  that  they  were 
entitled  to  do  so.  Taking  all  these  clauses  together,  it  is  clear  that 
they  contemplate  future  proceedings,  and  future  proceedings  only. 
The  60th  section  provides  that,ybr  ^A^j^^i*rtf,  judgment  on  demurrer 
shall  be  given  according  to  the  very  right  of  the  cause ;  the  61st,  that 
for  the  future  no  special  demurrer  shall  be  allowed;  and  section  52, 
that /or  theJuturCf  when  pleadings  are  drawn  in  a  way  calculated  to 
prejudice,  embarrass,  or  aelay  the  fair  trial  of  the  action,  objection 
may  be  taken  to  them  in  the  manner  there  pointed  out ;  namely,  by 
application  to  the  Court  or  a  judge  to  amend  or  strike  them  out. 
Iteading  these  clauses  thus,  they  all  become  consistent,  and  form  one 
uniform  system.  Pmhom  v.  Sontter^  21  Law  J*  (N.  S.)  Exch.  336 ; 
8.  C.  16  Jur.  1091." 

The  regult  of  the  above  decisions  seems  to  prove  the  non- 
existence of  any  general  rule  as  to  the  operation  of  the  statute 
upon  actions  commenced  before  the  24th  of  October.  But  the 
desire  of  the  courts  appears  to  have  been  to  allow  the  Act  to  take 
effect  whenever  it  could  do  so  without  causing  the  possibility  of 
injustice  to  either  party  to  the  suit.^  The  practitioner  must, 
therefore,  look  at  the  effect  of  each  particular  proceeding,  in 

'  His  Lordship  had  referred  to  the  maxim,  Nova  constitutio  futuris  for- 
mam  imponere  debet,  non  prceieritis,  2  Inst.  292. 

^  Although  the  words  of  many  clauses  of  the  statute  seem  clearly  to 
enact,  that  from  the  time  of  its  coming  into  operation  the  practice  shall 
be  as  therein  enacted,  it  is  plain,  that  the  courts  were  bound  to  control 
those  words  by  the  maxim  referred  to  by  Mr.  Baron  Parke  in  Tinhorn 
V.  Sonster.  A  similar  point  arose  as  to  the  effect  of  the  4th  section  of  the 
Statute  of  Frauds  upon  an  action  brought  after  the  Act  came  into  opera- 
tion, upon  a  verbal  agreement  in  consideration  of  marriage  made  pre- 
viously. The  Court  held,  that  an  action  would  well  lie  upon  such  a 
promise :  "  Car  ne  fv.it  V intent  del  Parliament  h  defeaier  promises  fait 
deyant  VAct'* — Gilmore  v.  Shuter,  2  Lev.  227.  And  this  seems  to  agree 
with  the  writings  of  Lord  Bacon :  "  Le^es  cnue  retrospiciunt  rarb  et 
m^-gna  cum  cauttone  sunt  adhibenda;  neque  entm  placet  Janus  in  legibus, 
Cavendwm  tamen  est  ne  convellantur  res  judicata.  Leges  declaratorias 
ne  ordinate  nisi  in  casihus  uhi  leges  cum  justitia  retrospicere  possint" — 
De  A.ug.  Scient.  lib.  viii.  c.  3,  Aphor.  47 — 51.  See  also,  as  to  the  retro- 
spective effect  of  Acts  of  Parliament,  Puffendorf,  Droit  de  la  Nat.  lib.  i. 
c.  6,  8.  6 ;  Dash  v.  Xlech,  7  Johnson  (U.  S.  B.),  477  (where  the  old  autho- 
rities on  this  subject  are  most  fully  reviewed  by  Kent,  C.  J.) ;  Chappetl 
V.  Purday,  12  M.  &  W.  303—306 ;  Doe  d.  Eoans  v.  Page,  5  Q.  B.  767 
—772. 
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orjer  to  discover  whether  he  should  follow  the  old  or  new  prac- 
tice. For  instance,  where  a  writ  is  issued  before  October  24th, 
1853,  but  the  time  allowed  for  appearance  expires  afterwards,  and 
the  defendant  does  not  appear,  the  plaintiff,  we  conceive,  should 
enter  an  appearance  sec.  stat. ;  for  the  writ  states  to  the  de- 
fendant that  that  course  will  be  pursued.  On  the  other  hand, 
although  the  writ  had  been  issued  before  the  coming  into 
operation  of  the  Act,  we  see  no  reason  why  the  pleadings  should 
not  be  in  accordance  with  the  new  forms,  for  no  injustice  is 
effected  thereby.  It  certainly  is  to  be  regretted  that  the  statute 
did  not  enact  that  all  proceedings  already  commenced  should  be 
brought  to  a  termination  according  to  the  old  practice,  for  no 
injustice  could  thereby  be  effected,  and  numerous  applications  to 
the  Court  would  thus  have  been  prevented.  The  evil,  however, 
that  is  caused  by  this  imcertainty  as  to  the  effect  of  the  statute 
on  pending  proceedings,  is  one  that  can  exist  but  for  a  short  time, 
and  wiU  in  no  way  affect  the  general  efficiency  of  the  Act. 


DEMURRING  AND   FLBADINO  AT  SAME   TIME — ^AFVIDAVIT  AS  TO 
TRUTH    OF   PLEAS. 

An  application  was  made  under  the  80th  section  of  the  Act 
for  leave  to  plead  and  demur  at  the  same  time  to  a  declaration ; 
that  section  enacts : — 

"  Either  party  may,  by  leave  of  the  Court  or  a  judge,  plead  and 
demur  to  the  same  proceedings  at  the  same  time,  upon  an  affidavit  by 
such  party,  or  his  attorney,  if  required  by  the  Court  or  judge,  to 
the  effect  that  he  is  advised  and  believes  that  he  has  just  ground  to 
traverse  the  several  matters  proposed  to  be  traversed  by  him,  and 
that  the  several  matters  sought  to  be  pleaded  as  aforesaid  by  way  ot 
confession  and  avoidance,  are  respectively  true  in  substance  and  in 
feet,  and  that  he  is  further  advised  and  believes  that  the  objections 
raised  by  such  demurrer  are  good  and  valid  objections  in  law,  and  it 
shall  be  in  the  discretion  of  the  Court  or  a  judge  to  direct  which  issue 
shall  be  first  disposed  of.*' 

The  defendant  sought  to  demur  to  the  declaration,  and  also 
to  plead  four  pleas,  all  of  which  were  traverses  :  of  these  pleas 
one  traversed  a  fact  the  truth  of  which  must  have  lain  within 
the  personal  knowledge  of  the  defendant ;  the  other  facts  sought 
to  be  traversed  were  matters  of  which  he  had  no  such  know- 
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ledge.     In  support  of  the  application^  a  joint  affidavit  of  the 
defendant  and  his  attorney  was  used^  which  stated  that — 

"  They  tcere  admsed  and  believed  that  the  defendant  had  just 
ground  to  traverse  the  several  matters  proposed  to  he  traversed." 

And  also — 

"  That  the  ohjection  proposed  to  he  raised  hj  demurrer,  was  a  good 
and  valid  ohjection." 

It  was  held  hy  the  Courts  that  notwithstanding  the  words  of 
ike  statute^  if  a  defendant  sought  to  demur^  and  to  traverse 
facts>  the  truth  or  falsehood  of  which  must  he  within  his  own 
knowledge,  he  must  in  his  affidavit  swear  that  such  facts  were 
absolutely  untrue,  and  that  an  affidavit,  stating  that  the  de- 
fendant is  informed  and  believes  them  to  be  untrue,  was  insuffi- 
cient. 

The  application  was  afterwards  renewed  as  an  amended 
affidavit,  in  which  the  defendant  swore  that  the  fact  sought  to  be 
traversed  by  him,  and  the  truth  of  which  came  within  his 
knowledge,  was  absolutely  untrue.  The  Court  was  satisfied 
with  this  affidavit,  and.  granted  a  rule  «m,  which,  after  argument, 
was  made  absolute.    Lumley  v.  Gye,  16  Jur.  1048. 

In  an  action  on  the  case  the  defendant  had  obtained  a  rule  to 
show  cause  why  he  should  not  be  allowed  to  plead  and  demur  at 
the  same  time  to  the  declaration.  The  affidavit  of  the  defen- 
dant's attorney  used  in  support  of  the  rule  stated,  amongst  other 
things,  '^  that  deponent  is  advised  and  believes  that  the  defendant 
has,  under  the  circumstances  aforesaid,  just  ground  to  plead  not 
guilty  to  the  declaration  in  this  action,  and  also  a  traverse  that 
the  plaintiff  confided  in  the  said  alleged  fraudulent  misrepresen- 
tation; and  that  he  is  also  advised  and  believes  that  the  declara- 
tion will  be  held  bad  in  substance  on  demurrer,  and  that  the 
objections  to  the  same  raised  by  such  demurrer  are  good  and 
valid  objections  in  law.''  It  was  objected  on  showing  cause,  that 
this  affidavit  did  not  comply  with  the  requirements  of  the  80th 
section  of  the  Common  Law  Procedure  Act,  inasmuch  that  it 
only  stated  that  the  deponent  "  is  advised  and  believes,"  and  did 
not  aver  that  the  circumstances  stated  were  true  in  substance 
and  in  fact.  The  Court,  however,  held  that  the  affidavit  was 
sufficient,  and  that  the  necessity  of  swearing  to  the  absolute 
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truth  only  existed  in  relation  to  pleas  in  confession  and  avoid- 
ance^ and  not  as  to  simple  traverses.  The  rule  was  therefore 
made  absolute,  the  demurrer  to  be  argued  first.  Price  v.  Hewetty 
17Jur.4. 

The  practice,  therefore,  as  to  the  pleading  and  demurring  at 
the  same  time,  seems  to  be  this : — ^That  where  a  party  seeks  to 
demur  and  traverse,  the  Court  will  allow  him  to  do  so  on  his 
showing  by  affidavits,  that  he  is  informed  and  believes  that  he 
has  a  good  cause  of  demurrer;  that  those  facts  sought  to  be 
traversed,  the  truth  or  falsehood  of  which  must  lie  within  his  own 
knowledge,  are  untrue :  and  if  he  has  no  such  knowledge,  then 
that  he  is  informed  aud  believes  them  to  be  untrue.  In  all 
cases  where  it  is  sought  to  plead  by  way  of  confession  and 
avoidance,  together  with  a  demurrer,  the  truth  of  such  pleadings 
must  be  sworn  to  absolutely. 

It  will  be  observed  that  the  decision  in  Lumley  v.  Gye 
appears  to  deviate  from  the  words  of  the  80th  section,  for  by 
that  section  it  would  appear  to  be  sufficient  for  the  party  to  show 
that  '^  he  is  advised  and  believes  that  he  has  just  ground  to 
traverse  the  several  matters  sought  to  be  traversed  by  him;'* 
and  this  seems  to  have  been  the  view  taken  the  Court  in  Price 
V.  Hewett :  but  the  Court  in  the  above  case  of  Lumley  r.  Gye 
distinguished  between  traverses  of  facts  where  the  party  of  his 
own  knowledge  must  have  known  whether  they  be  true  or 
false,  and  of  cases  where  he  had  no  such  knowledge,  and  held 
that  in  the  former  case  the  absolute  untruth  of  the  facts  tra- 
versed must  be  deposed  to. 

SETTLEMENT   OF  ACTION. 

A  motion  was  made  before  Erie,  J.,  in  the  Bail  Court,  calling 
upon  the  defendant  to  show  cause  why  he  should  not  be  re- 
strained from  taking  further  proceedings  to  compel  the  plaintiffs 
to  proceed  to  the  trial  of  this  cause,  or  to  show  cause  why  the 
time  for  proceeding  to  trial  should  not  be  extended  with  a  stay 
of  proceedings.  It  was  stated  that  the  action  had  been  brought 
to  recover  a  debt;  that  since  the  commencement  of  the  action 
the  defendant  called  upon  the  plaintiffs,  admitted  the  debt,  and 

VOL.  XLIX.   NO.  XCVIII*  O 
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offered  terms  of  settlement^  which  were  not  accepted.  The 
action  therefore  proceeded^  and  the  defendant  pleaded^  exoq[it 
ito  to  1/.  48.,  ''never  indebted.''  The  defendant  afterwards  1^ 
the  country,  and  an  arrangement  was  then  made  by  a  rehitiye  to 
pay  the  debt  by  instalments,  which  were  still  in  coarse  of  pay- 
ment. Under  these  circumstances  the  plaintiffs  refrained  from 
going  to  trial,  and  thereupon  the  defendant's  attorney  serred 
them  with  a  notice  under  the  101st  section  of  the  Common  Law 
Procedure  Act,  to  bring  the  issue  on  to  be  tried.  It  was  now 
argued  that  the  power  under  this  section  was  given  as  a  substi- 
tute for  the  formerly  existing  motion  of  judgment  as  in  case  of 
a  nonsuit,  which  is  abolished  by  the  100th  section ;  and  that  as 
these  facts  would  have  been  deemed  by  the  Court  sufficient 
ground  for  refusing  that  motion,  ^  so  they  ought  to  be  sufficient 
to  induce  the  Court  to  grant  the  rule  prayed.  With  this  view 
the  Court  concurred  and  granted  a  rule  nisi.  Farthing  and  an- 
other  V.  Reed,  20  L.  T.  Bep.  192. 

WRIT  OF   SUMMONS— ORDER  TO    PROCEED    WITHOUT    PERSONAI. 

SERVICE. 

On  motion  for  an  order  under  the  17th  section  of  the  Com- 
mon Law  Procedure  Act,*  that  the  plaintiff  should  be  at  liberty 
to  proceed  as  if  personal  service  of  the  writ  of  summons  had 
been  effected  on  the  defendant,  the  facts  were  stated  as  follows: — 
The  defendant  had  given  his  address  to  the  plaintiff's  attorney 

■  As  to  the  old  practice  see  Payrte  v.  MaredaU,  1  Dowl.  (N.  S.)  526 ; 
EliasY.Elias,  9  Dowl.  104;  Smith  Y.Jay,  2  Dowl.  410;  and  Page  V. 
Doughty,  4  Scott,  N.  E.  623,  where  Erskine,  J.,  says,  "  Is  not  the  remit 
of  the  cases  this  —  that  parties  may  compromise  without  the  aid  of  their 


may  be  practicable,  shall  as  heretofore  be  personal;  but  it  shall  be  lawful 
for  the  plaintiff  to  apply  from  time  to  time,  on  affidavit,  to  the  Court  out 
of  which  the  writ  of  summons  issued,  or  to  a  judge ;  and  in  case  it  shall 
appear  to  such  Court  or  jud^e,  that  reasonable  efforts  have  been  made  to 
effect  personal  service,  and  either  that  the  writ  has  come  to  the  knowledge 
of  the  defendant,  or  that  he  wilfully  evades  service  of  the  same,  and  has 
not  appeared  thereto,  it  shall  be  lawful  for  such  Court  or  judge  to  order 
that  the  plaintiff  be  at  Hberty  to  proceed  as  if  personal  serrice  had  been 
effected,  subject  to  such  conaitions  as  to  the  Court  or  judge  may  seem  fit." 
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as  of  97»  High-street,  Whitechapel ;  aa  application  being  made 
there,  the  applicant  waa  informed  that  the  defendant  had  merely 
an  address  there  for  the  purpose  of  receiving  letters,  and  that  he 
had  a  place  of  business  elsewhare.  Several  unsuccessful  at- 
tempts were  made  to  serve  the  defendant  at  the  latter  place,  and 
ultimately  a  copy  of  the  writ  was  inclosed  in  a  letter,  and  left 
for  the  defendant,  on  the  4th  of  November,  at  the  address  in 
Whitechapd.  It  was  ascertained  that  this  letter  had  reached 
the  defendant,  and  that  his  attorney  had  subsequently  written  to 
the  plaintiff's  attorney  offering  terms  of  settlement.  No  ap- 
pearance had  been  entered  by  the  defendant.  After  considerable 
discussion,  it  was  held  by  the  Court  that,  it  being  clearly  shown 
that  the  writ  had  come  to  the  defendant's  knowledge,  the  order 
to  proceed  under  the  17th  section  should  be  made  absolute  in  the 
first  instance,  and  also  that  it  was  unnecessary  that  the  order 
should  be  served  upon  the  defendant.  Barringer  v.  Handkif, 
16  Jur.  1023 ;  S.  C.  22  L.  J.  (N.  S.)  C.  P.  6. 


LIST  OF  CASES. 

Barringer  v.  Handley — Writ  of  Summons — Order  to  proceed  without 
personal  service,  16  Jur.  1023. 

Farthing  and  another  v,  Eeed — Notice  to  proceed  to  trial  by  defen- 
dant—Excuse  by  plaintiff,  16  Jur.  1023 ;  22  L.  J.  (N.  S.)  C.  P.  6. 

Gtipp  V.  Eobinson — Commencement  of  operation  of  Act — Alias  writ, 
16  Jur.  977 ;  22  L.  J.  (N.  S.)  C.  P.  5. 

Goodliffe  v.  Neaves — Commencement  of  operation  of  Act — Notice  of 
declaration — ^Appearance  see.  etai.,  16  Jur.  1025 ;  21  L.  J.  (N.  S.) 
Exch.  838. 

Doe  d.  Leigh  v.  Hunt — Commencement  of  operation  of  Act — Eject- 
ment— Judgment  as  in  the  case  of  a  nonsuit,  16  Jur.  978  ;  21  jj.  J. 
(N.  S.)  Exch.  336. 

Doe  d.  Smith  v.  Eoe — Commencement  of  operation  of  Act — Eject- 
ment— Judgment  against  casual  ejector,  16  Jur.  953 ;  22  L.  J. 
(N.  S.)  Exch.  17. 

liumley  v.  Otye — ^Demurring  and  pleading  at  the  same  time — ^Affidavit 
as  to  truth  of  pleas,  16  Jur.  1048. 

o2 


196  The  Common  Law  Procedure  Act 

Mitchell  f^.  Crasswaller  and  another — Amendment  adding  plea  at  trial. 

Morgan  v,  Jones — Commencement  of  operation  of  Act — ^Judgment  as 
in  case  of  a  nonsuit,  16  Jur.  978. 

Figgott  V.  Jackson — Notice  of  declaration — ^Appearance  t^i?.  ttai.,  21 
L.  J.  (N.  S.)  Exch.  310. 

Finhom  v.  Sonster — Commencement  of  operation  of  Act — Special 
demurrer,  21  L.  J.  (N.  S.)  Exch.  336. 

Price  V.  Hewett — ^Demurring  and  pleading  at  same  time— Affidavit 
in  support  of  truth  of  pleas.  _ 


(  IW  ) 


i^otttf  of  Heabins  iltwt». 


COMMON  LAW. 

Cabbiers  by  Sea — ^Bill  of  Lading — ^Damage  bt  Rats. 
Layeroni  y.  Dnuy,  22  Law  Jour.  Ezch.  2. 

The  law  which  determines  the  liability  of  carriers  for  goods  in« 
trusted  to  them  by  sea,  depends  mainly  on  the  bill  of  lading. 
This  is  a  document  which  sets  forth  not  only  what  they  are  to 
carry,  but  how  they  are  to  carry  it  as  regards  its  safe  delivery. 
It  is  usual  to  say  that  they  are  to  carry  the  goods  and  deli- 
ver them  safe  and  firee  from  all  damage,  with  certain  excep- 
tions for  which  the  carrier  is  not  to  be  liable.  These  excep- 
tions are  thus  stated  in  Abbott  on  Shipping — ^a  standard 
authority:  the  act  of  God,  the  King's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  what  nature  and  kind  soever. 

But  these  terms  are  somewhat  latitudinarian,  and  have  ad- 
mitted of  some  interpretations  not  quite  within  the  four  comers  of 
the  literal  terms.  For  example — and  it  is  the  example  this  case 
develops — ^where  rats  gnaw  the  goods.  Now,  it  has  been  old 
law  that  there  is  a  case  within  the  exception  where  the  captain 
has  taken  due  care  to  guard  against  the  damage  thus  caused ; 
and  it  has  been  queerly  held  that  keeping  two  cats  on  board  is 
sufficient  care  to  exempt  him  from  liability.  Boccus,  De  Navibus, 
58,  so  holds;  and  Emerigon  says,  ''That  if  merchandise  on 
board  a  ship  is  gnawed  by  rats,  and  the  precaution  has  not 
been  taken  to  put  cats  on  board,  the  master  is  liable  for  the 
damage ;  but  he  is  not  liable  if  the  cats  be  dead,  provided  he 
does  not  omit  any  means  to  procure  others  at  the  first  point  he 
touches  at.^^  (1  Emer.  375,  376,  dt.  Consolata  del  Mare,  oc. 
65, 66.)  This  divergence  from  the  strict  terms  of  the  contract  in 


198  Notes  of  Leading  Cases. 

the  bill  of  lading  received  a  blow  firom  the  judgment  in  Dale  v. 
Hull^  1  Wils.  281^  where  it  was  held  that  an  action  for  damage 
done  was  wholly  ex  contractu,  and  (per  Lee,  C.  J.)  that "  Every- 
thing is  a  negligence  in  a  carrier  or  hoyman,  that  the  law  does 
not  excuse,  and  he  is  answerable  for  goods  the  instant  he  re- 
ceives them  into  his  custody,  and  in  all  events  except  they  hap- 
pen to  be  damaged  by  the  act  of  Qod  or  the  king's  enemies/' 

In  the  case  of  Laveroni  v.  Drury,  rats  had  gnawed  a  cargo  of 
Parmesan  cheeses  firom  Genoa,  and  the  Court  of  Exchequer  over- 
ruled the  old  authorities  above  cited,  and  held  that  the  accident 
exempting  a  master  fix)m  liability  must  be  within  the  exception 
in  the  bill  of  lading,  that  it  arose  fix)m  a  danger  of  the  sea;  and 
that  this  could  not  be,  inasmuch  as  it  means  damage  caused 
^'  only  by  the  violence  of  the  wind  and  waves,  which  may  be 
acting  on  a  seaworthy  ship,  and  does  not  cover  damage  by  rats, 
which  is  a  kind  of  destruction  not  peculiar  to  navigation,  but  to 
which  commodities  are  liable  on  land  and  in  warehouses/' 
Other  reasons  of  far  less  force  are  given,  such  as  the  degree  of 
vigilance  required  to  banish  rats,  and  that  cats  would  not  suffice. 
These  reasons  are  beside  the  question.  The  decision  is  on  the 
terms  of  the  contract.  It  does  not  matter  how  difficult  or  how 
easy  it  is  to  banish  rats ;  the  master  or  owner  agrees  to  hold  the 
consignor  or  consignee  harmless  from  all  kinds  of  damage,  ex- 
cept such  as  arises  fix)m  certain  specified  causes,  of  which  rats  is 
not  one.  This,  then,  is  hencefi)rth  the  law.  'The  strict  terms 
of  the  biU  of  lading  bind  the  parties  to  the  contract,  and  as  a 
contract  it  will  be  judged. 


Cause  op  Action  ;  what  is,  in  thk  County  Couet. 

Act,  8.  60.    Barnes  v.  Marshall,  21  Law  Jour.  Q.  B.  388. 

Cause  of  action  cannot  be  said  to  arise  until  it  is  complete.  It 
is  a  contradiction  in  terms  to  call  it  a  cause  of  action  before  it 
is  one.  The  County  Court  Act,  s.  60,  gives  the  judge  power  to 
try  suits  in  his  district  in  certain  specified  cases,  and  '^  in  which 
(district)  the  cause  of  action  arose.'^  It  is  sometimes  not  very 
easy  to  ascertain  where  it  does  arise,  but  the  case  at  the  head  of 
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this  note  diows  that  it  is  essential  to  be  very  strict  in  construing 
it,  and  not  to  mistake  an  inchoate  cause  for  a  cause  of  action. 

Mr.  Barnes  was  a  carrier,  and  he  carried  timber  for  Mr.  Mar- 
shall, from  Swindon  to  London  by  canal ;  and  his  agreement  was 
to  do  so  '^  from  Swindon  wharf  to  London,"  "  at  16*.  per  ton, 
to  include  all  charges  except  wharfiaige."  There  was  hauling  done 
at  Swindon.  It  was  concluded  that  by  common  law  the  plain- 
tiff could  sue  as  a  common  carrier  directly  he  received  the  goods 
(Kckford  v.  Grand  Junction  Company,  8  M.  &  W.  372),  and  as 
the  contract  for  carrying  was  complete,  and  also  the  cause  of 
action,  and  likewise  that  the  plaintiff  might  sue  for  the  hauling 
separately :  It  was  held  (by  Erie,  3),  that  the  carrier  had  no  right 
to  the  reward  till  the  sendee  was  complete,  and  that  the  deli* 
very  in  London  was  part  of  the  consideration,  and  essential 
to  give  a  cause  of  action ;  and  the  hauling  was  not  a  distinct 
cause  of  action.  A  carrier  is  not  obliged  to  carry  goods  without 
the  pay  for  it  advanced;  but  that  is  another  point.  The  result 
is,  that  a  plaintiff  must  show  a  distinct  cause  of  action,  and  the 
terms  of  the  contract  must  be  entirely  fulfilled  to  give  it; 
otherwise  a  prohibition  will  lie  under  the  60th  section  of  the 
County  Court  Act. 


CRIMINAL   LAW. 

CONFSSSIONS. 

Beg.  v.  Hannah  Moore,  21  Law  Jour.  M.  G.  109. 

It  has  been  always  held  that  the  confessions  of  prisoners  are  in* 
admissible  as  evidence  against  them  if  they  were  obtained  by 
any  kind  of  threat  or  inducement,  and  that  they  must,  in  order 
to  be  available  evidence,  have  been  voluntarily  made.  (2  Starkie 
on  Evidence,  36.)  Refinements  were  subsequentiy  made,  and 
inducements  did  not  afterwards  exclude,  unless  made  by  a  per- 
iion  in  authority,  over  the  prisoners.  And  it  was  enough  if  the 
person  were  the  prosecutor,  a  magistrate,  the  constable  appre*- 
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hending,  a  gaoler^  a  captain  of  a  vessel  over  one  of  his  crew^  or 
a  master  or  mistress.  But  if  made  by  the  latter^  the  law  has 
varied  much  as  to  the  qualifications  under  which  this  relation 
was  held  to  embrace  sufficient  authority  to  exclude  the  confes- 
sion, the  principle  of  exclusion  being,  of  course,  the  degree 
in  which  the  mind  of  the  prisoner  was  likely  to  be  impressed 
with  a  belief  that  the  holder  out  of  the  inducement  or  threat 
had  power  to  realize  it.  The  earliest  case  on  this  point  is  that 
of  Rex  V.  Upchurch,  R.  &  Moody,  465.  The  mistress  obtained 
this  confession  (of  arson)  in  the  absence  of  the  master,  who  was 
the  prosecutor.  She  said  to  the  prisoner,  her  servant,  '^  Mary, 
my  girl,  if  you  are  guilty,  do  confess ;  it  will  perhaps  save  your 
neck.^^  She  confessed.  It  was  contended  that  the  wife  had  no 
authority,  real  or  apparent,  over  the  prisoner  so  as  to  hold  out 
any  hope  which  could  influence  her.  The  case  being  reserved, 
this  confession  was  nevertheless  held  inadmissible. 

In  Rex  V.  Taylor,  8  Car.  &  P.  733,  a  step  further  was  taken. 
There  the  confession  was  extracted  from  the  prisoner  by  a  mere 
bystander,  nowise  in  authority,  but  the  inducement  was  uttered 
in  the  presence  of  the  wife  of  the  prosecutor.  Mr.  Justice  Pat- 
teson  held  the  confession  to  be  inadmissible,  because  there  was 
an  implied  assent  by  the  mistress.  In  Rex  v.  Simpson,  R.  & 
Moody,  410,  this  doctrine  was  again  confirmed  in  the  strongest 
manner,  for  it  was  not  clear  that  the  prosecutor's  wife  heard  the 
inducement  given  by  the  persons  not  having  authority  who  made 
it.     See  also  R.  v.  Laugher,  2  Car.  &  Kir.  225. 

The  law  remained  so  up  to,  and  was  again  confirmed  in  1848, 
by  the  case  of  Reg.  v.  G^amers,  18  Law  Jour.  M.  C.  1,  where 
a  medical  man  obtained  a  confession  in  the  presence  of  the  mis- 
tress, whom  she  had  attempted  to  poison,  and  her  husband,  and 
the  confession  was  held  to  have  been  wrongly  admitted.  All 
the  judges  concurring,  Erie,  J.  throwing  out  that  a  mere  exhort- 
ation to  teU  the  truth  would  not  exclude  a  confession. 

In  the  case  of  Reg.  v.  Moore  these  decisions  are  overruled, 
for  it  is  useless  to  attempt  to  reconcile  them.  The  prisoner  was 
a  maid-servant  charged  with  the  murder  of  her  child.  Her  mis- 
tress told  her  she  had  better  speak  the  truth,  and  she  says  she 
will  make  a  confession  to  the  surgeon,  which  she  accordingly 


Notei  of  Leading  Casei,  201 

does.  The  evidence  is  received  at  the  trials  and  the  point  being 
reserved  after  cur.  adv.  vuU,  the  Court  holds  that  ^'the  cases  on 
this  subject  have  gone  quite  far  enough/'  by  which  the  Court 
always  means  ^'  a  good  deal  too  far/'  Accordingly^  it  held  that 
the  confession  was  admissible.  Rex  v.  Upchurch  and  Reg.  v. 
Taylor^  and  another  unreported  case,  are  sought  to  be  distin- 
guished on  these  new  grounds.  First,  that  in  each  of  them  the 
offence  was  committed  against  the  master  or  mistress,  and  one 
of  them  was  prosecutor;  so  that  it  is  only  where  the  offence 
concerns  the  master  or  mistress  that  an  inducement  or  threat 
will  exclude  the  confession,  which  was  not  the  case  here,  where 
the  offence  was  the  murder  of  the  prisoner's  own  child.  Now, 
let  us  test  this  by  the  principle  on  which  such  confessions  are 
ever  excluded.  Is  it  not  on  the  sole  ground  that  the  prisoner 
may  naturally  suppose  that  the  person  offering  the  inducement 
or  threat  has  power  to  fulfil  it  ?  Is  it  at  all  necessary  to  this 
impression  on  the  mind  of  a  servant  girl,  that  her  crime  should 
directly  "  concern"  her  master  or  mistress  ?  Is  it  not  quite 
sufficient  that  the  person  making  the  inducement  stands  in  the 
relation  to  the  girl  of  all  others  the  most  likely  to  be  associated 
with  power  in  her  mind.  The  mistress  to  a  servant  girl  is  the 
very  personification  of  authority.  In  Mr.  Taylor's  book  it  is 
well  laid  down  that  those  whose  inducements  exclude  a  confes- 
sion, are  they  who  have  authority  either  ''  over  the  prisoner  or 
the  prosecution  /'  either  will  do.  Dr.  Greenleaf  says,  broadly, 
'^  In  regard  to  persons  in  authority,  there  is  not  much  room  to 
doubt."  Not  a  word  has  been  hitherto  said  about  the  concern 
the  inducer  had  in  the  offence.  Everything  has  gone  as  the 
authority  the  inducer  had  over  the  person  induced  thereby  to 
confess.  Still  less  has  anything  been  said  about  the  inducer 
being  prosecutor.  Nor  is  it  in  the  least  likely  that  a  servant 
girl  in  the  horrible  excitement  attending  her  position,  would 
critically  weigh  these  conditions  of  authority.  The  inducer  and 
promiser  is  her  mistress, — nomen  potentissime  !  to  the  servant 
maid.  Let  the  learned  judges  reconsider  this  decision ;  it  may, 
if  persevered  in,  hang  some  innocent  person.  Until  this  be 
done,  the  law  as  now  revised  is  that — 

To  exclude  a  confession  induced  by  a  master  or  mistress,  they 
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must  be  directly  injured  by  tbe  crime;  otherwise  they  are  not 
*^  perBons  in  authority''  according  to  the  established  rule. 


EQUITY. 


Injunction  to  Bestrain  the  Breach  of  a  Neoative  Sti- 
pulation IN  A  Contract^  but  not  nscessabilt  enforcing 
Performance  of  the  Remainder  of  the  Contract. 

Lumley  v.  Wagner,  1  D.  G.  McN.  &  G.  604. 

Will  a  court  of  equity  interfere  by  injunction  to  restrain  the 
breach  of  a  negative  stipulation  in  a  contract^  when  the  injunc- 
tion may  in  effect  fSall  short  of  compelling  complete  performance 
of  the  entire  contract^  and  may  leave  a  portion  of  the  contract 
unexecuted  7 

This  is  a  question  which  the  authorities^  previous  to  Lumley 
V.  Wagner,  had  left  in  much  confusion  and  perplexity,  which, 
following  the  clue  afforded  by  the  judgment  of  Lord  St. 
Leonards,  we  shall  endeavour  to  clear  up. 

The  first  case  usually  cited  on  this  question  is  that  of  Martin 
V,  Nutkin,  2  P.  Wms.  266,  which  came  before  the  Lords  Com- 
missioners Gilbert  and  Raymond,  in  1724.  The  facts  were 
these : — The  plaintiff's  house  being  so  near  the  church,  that  the 
five  o'clock  bell,  rung  in  the  morning,  disturbed  her,  the 
plaintiff  came  to  an  agreement  in  writing  with  the  churchwar- 
dens and  inhabitants  at  a  vestry,  that  the  plaintiff  would  erect  a 
cupola  and  dock  at  the  church,  and  in  consideration  thereof,  the 
five  o'clock  bell  should  not  be  rung  in  the  morning.  The  plain- 
tiff erected  a  cupola^  clocks  and  bell,  but  the  defendant  Nutkin, 
being  since  chosen  churchwarden,  obtained  an  order  of  vestry 
for  ringing  again  the  five  o'clock  bell;  whereupon,  upon  a  bill 
filed  by  the  plaintiffs.  Lord  Macclesfield  granted  an  injunction, 
which  the  Lords  Commissioners,  at  the  hearing  of  the  case, 
continued  for  the  lives  of  the  plaintiffs.  That  case,  therefore, 
as  was  observed  by  Lord  St.  Leonards  in  the  case  before  us, 
however  it  may  be  explained  as  one  of  the  exceptional  cases,  is 
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iierertheless  a  clear  authority^  showing  that  the  Court  of 
Chancery  has  granted  an  injunction  prohibiting  the  commission 
of  an  act  in  respect  of  which  the  court  could  never  have  inter- 
fered by  way  of  specific  performance. 

The  next  case  resembles  more  closely  a  case  of  specific  per- 
formance. It  is  that  of  Barret  v.  Blagrove,  5  Yes.  565. 
There  a  lease  had  originally  been  granted  by  the  plaintiffs,  who 
were  the  proprietors  of  Vauxhall  Gkurdens,  of  an  a^oining 
house,  under  an  express  covenant  that  the  lessee  would  not 
carry  on  the  trade  of  a  victualler,  or  retailer  of  wines,  or 
generally  any  employment  that  would  be  to  the  damage  of  the 
proprietors  of  Vauxhall  Gardens.  An  under-lease  having  been 
made  to  the  defendants,  who  were  violating  the  covenant  by  the 
sale  of  liquors,  the  proprietors  of  Vauxhall  Gardens  filed  a  bill  for 
an  injunction,  which  was  granted  by  Lord  Loughborough. 

It  may  be  said  that  neither  of  these  cases  goes  far  towards 
the  solution  of  the  question  before  us,  for  in  both,  the  contracts 
had  been  already  performed  by  one  of  the  parties,  and  the 
interference  of  the  court,  however  powerless  it  might  have  been 
under  different  circumstances,  to  execute  the  entire  contracts, 
yet,  under  existing  circumstances,  left  nothing  further  to  be 
iperformed. 

The  same  remark  may  seem  in  some  measure  applicable  to 
the  weU-known  rule  of  the  court  in  the  case  of  attorneys^ 
clerks,  and  surgeons'  and  apothecaries'  apprentices,  and  the  Uke, 
in  which  equity  has  constantly  interfered,  simply  to  prevent  the 
violation  of  negative  covenants,  e.  g.  not  to  practise  within  cer- 
tain limits,  although  no  question  of  specific  performance  is 
involved.  In  such  cases,  it  may  be  said,  the  court  only  acts  on 
the  principle,  that  the  clerk  or  apprentice  has  received  all  the 
benefit  already,  and  the  prohibition  operates  upon  a  concluded 
contract. 

The  fSEuniliar  case  of  a  tenant's  covenanting  not  to  do  a  parti- 
cular act,  is  clearly  to  the  purpose.  It  has  been  said,  indeed, 
that  in  such  a  case,  the  jurisdiction  springs  out  of  the  relation 
of  landlord  and  tenant,  and  that  the  tenant  having  received  the 
benefit  of  an  executed  lease,  the  injunction  operates  only  so  as 
to  give  effect  to  the  whole  contract. 
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"  That,  however,"  as  was  observed  bj  the  Lord  Chancellor,  '^  cannot 
be  the  principle  upon  which  the  court  interferes,  for,  beyond  all 
doubt,  where  a  lease  is  executed  containing  affirmative  and  negative 
covenants,  equity  will  not  attempt  to  enforce  the  execution  of  the 
affirmative  covenants,  either  on  the  part  of  the  landlord  or  the  tenant, 
but  will  leave  it  entirely  to  a  court  of  law  to  measure  the  damages ;  and 
yet,  with  respect  to  the  negative  covenants,  if  the  tenant,  for  example, 
has  stipulated  not  to  cut  or  lop  timber,  or  any  other  given  act  of 
forbearance,  the  court  does  not  ask  how  many  of  the  affirmative 
covenants  on  either  side  remain  to  be  performed  under  the  lease,  but 
acts  at  once  by  giving  effect  to  the  negative  covenant,  specifically 
executing  it  by  prohibiting  the  commission  of  acts  which  have  been 
stipulated  not  to  be  done." 

The  earliest  case  most  directly  bearing  on  the  question  at  the 
head  of  this  paper^  is  that  of  Morris  v.  Colman,  18  Yes.  437. 
Colman  was  a  part-proprietor  with  Morris,  of  the  Haymarket 
theatre,  and  they  were  partners  in  that  concern,  and  by  the 
deed  of  partnership  Colman  agreed  that  he  would  not  write 
for  any  other  theatre  than  the  Haymarket.  He  did  not  cove- 
nant that  he  would  write  for  the  Haymarket,  but  it  was  merely 
a  negative  covenant  that  he  would  not  write  for  any  other 
theatre  than  the  Haymarket.  Lord  Eldon  granted  an  injunc- 
tion against  Colman  writing  for  any  other  theatre  than  the 
Haymarket. 

The  same  judge  who  granted  an  injunction  in  Morris  v.  Col- 
man refused  an  injunction  in  the  case  of  Clarke  v.  Price, 
2  Wils.  167,  where  the  agreement  was,  that  Price  was  to  take 
notes  of  cases  in  the  Court  of  Exchequer,  and  compile  reports 
for  the  plaintiff,  who  filed  a  bill  for  an  injunction  to  restrain  the 
defendant  from  writing  for  other  parties.  But  in  that  case  it 
should  be  observed  that  there  was  no  negative  stipulation 
expressed  or  implied :  none  such  was  expressed,  and  Lord  Eldon 
was  clearly  of  opinion,  upon  the  construction  of  the  agreement, 
that  it  would  be  against  its  meaning  to  affix  to  it  a  negative 
quality,  and  impart  a  covenant  into  it  by  implication ;  and  he 
therefore  refused  the  injunction. 

•  Thus  far  the  authorities  were  strongly  in  favour  of  granting 
an  injunction  to  complete  the  performance  of  a  negative  stipu- 
lation where  a  negative  stipulation  existed,  even  although  the 
injunction  might  in  effect  fall  short  of  compelling  the  complete 
performance  of  the  entire  contract.     Two  decisions,  however,  of 
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the  late  Vice-chancellor  of  England^  one  m  the  case  of  Kemble 
V.  Kean,  6  Sim.  383,  the  other  in  that  of  Kimberley  v.  Jennings, 
6  Sim.  340,  introdnced  into  this  part  of  the  law  an  amount  of 
confusion  which,  although  those  decisions  were  subsequently 
overruled  by  the  same  judge  in  the  case  of  Bolfe  v.  Rolfe,  15 
Sim.  88,  have  never  ceased  to  embarrass  the  profession. 

In  the  first  of  the  anomalous  cases  to  which  we  have  referred, 
Mr.  Kean  had  agreed  that  he  would  perform  for  Mr.  Kemble 
at  Drury  Lane,  and  that  he  would  not  perform  anywhere  else 
duriQg  the  time  that  he  had  stipulated  to  perform  for  Mr.  Kemble. 
Mr.  Kean  broke  his  engagement,  a  bill  was  filed,  and  the  Vice- 
chancellor  was  of  opinion  that  he  could  not  grant  an  injunction 
to  restrain  Mr.  Kean  firom  performing  elsewhere,  which  he  was 
either  about  to  do  or  actually  doing,  because  the  court  could  not 
enforce  the  performance  of  the  aflSrmative  covenant,  that  he 
would  perform  at  Drury  Lane  for  Mr.  Kemble. 

Eamberley  v.  Jennings  was  a  case  of  hiring  and  service,  and 
the  Vice-Chancellor  there  virtually  admitted  that  a  negative 
covenant  might  be  enforced  in  equity,  and  quoted  an  instance 
to  that  effect  within  his  own  knowledge.  He  said : — "  I  re- 
member a  case  in  which  a  nephew  wished  to  go  on  the  stage, 
and  his  uncle  gave  him  a  large  sum  of  money  in  consideration 
of  his  covenanting  not  to  perform  within  a  particular  district. 
The  court  would  execute  such  a  covenant,  on  the  ground  that  a 
valuable  consideration  had  been  given  for  it.''  He  admits, 
therefore  the  jurisdiction  of  the  court,  if  nothing  but  that  cove- 
nant remained  to  be  executed.  He  adds,  however,  "  But  here 
the  negative  covenant  does  not  stand  by  itself :  it  is  coupled 
with  the  agreement  for  service  for  a  certain  number  of  years, 
and  then  for  taking  the  defendant  into  partnership :  *  *  * 
therefore  this  court  cannot  perform  any  part  of  it.'' 

Notwithstanding  these  anomalous  decisions  of  the  late  Vice- 
Chancellor,  to  which  we  might  add  another  of  the  same  judge, 
in  Baldwin  v.  The  Society  for  the  Diffusion  of  Useful  Know- 
ledge, 9  Sim.  393,  Lord  Cottenham,  in  Dietrichsen  v.  Cab- 
bum,  2  Phil.  62,  followed  the  general  course  of  the  authorities 
as  indicated  above.  There  the  defendant,  in  order  to  obtain  a 
great  circulation  of  his  patent  medicine,  entered  into  a  contract 
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with  a  vendor  of  such  articles^  giving  him  a  general  agency  for 
the  sale  of  the  medicine^  with  40  per  cent,  discount^  and 
stipulating  that  he  would  not  supply  anybody  else  at  a  larger 
discount  than  25  per  cent.  He  violated  his  contract^  and  was 
proceeding  to  employ  other  agents  with  a  larger  discount  than 
35  per  cent.  An  injunction  was  applied  for^  and  was  granted; 
the  ground  for  the  injunction  being,  not  that  it  was  a  case  of 
partaiership,  for  it  was  strictly  one  of  principal  and  agent,  but 
that  the  agreement  contained  a  negative  stipulation,  to  the 
benefit  of  which  the  plaintiff  was  entitled. 

In  the  same  year  in  which  Lord  Cottenham  overruled  the 
decision  of  the  Yice-Chancellor  of  England  in  Dietrichsen  v. 
Cabbum,  the  latter  judge  overruled  himself  by  his  decision  in 
Rolfe  V.  Bolfe,  to  which  we  have  already  adverted.  In  that 
case  William,  James,  and  Francis  Rolfe  were  partners  as  tailors. 
William  and  James  went  out  of  the  trade  in  consideration  of 
receiving  1,000/.  each,  and  Francis  was  to  continue  the  busi- 
ness on  his  own  account.  William  entered  into  a  covenant  that 
he  would  not  carry  on  the  trade  which  he  had  just  sold  within 
certain  limits,  and  Francis  entered  into  a  covenant  that  he 
would  employ  William  as  cutter,  at  a  certain  allowance.  The 
bill  was  filed  simply  for  an  injunction  to  restrain  William  from 
setting  up  as  a  tailor  within  the  prescribed  limits,  and  the  Vice- 
Chancellor  granted  that  injunction.  It  was  objected  that  the 
court  could  not  grant  the  uijunction  when  there  was  something 
.remaining  to  be  performed,  for  that  William  had  a  right  to  be 
employed  as  a  cutter,  which  right  this  court  would  not  even 
attempt  to  deal  with  or  enforce  as  against  Francis — a  grave 
objection,  which  we  shall  have  occasion  to  notice  in  a  subse- 
quent paper.  But  the  Yice-Chancellor  held  it  to  be  no  objec- 
tion at  all,  observing,  that  the  bill  simply  asked  for  an  injunc- 
tion, which  he  would  grant,  although  he  could  not  give  effect 
to  the  affirmative  covenant  to  do  the  act  in  respect  of  which  no 
specific  performance  was  asked.  His  own  decisions  in  Kemble 
.V.  Kean,  and  Kimberley  v.  Jennings,  were  pressed  upon  him ; 
but  he  replied  that  "  the  bills  in  those  cases  asked  for  specific 
performance  of  the  agreements,  and  that  the  injunctions  were 
sought  as  merely  auxiliary  to  that  relief,  whereas  in  the  case 
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before  him  the  bill  asked  merely  for  an  injiinetioa/' — ^A  deci- 
sion which  clearly  abandoned  the  ground  taken  in  Kemble  v. 
Kean  and  Kimberlqr  v.  Jennings^  inasmuch  as  it  rested  the 
rule  no  longer  on  the  inability  of  the  court  to  enforoe  a  nega- 
tive covenant^  but  on  the  form  of  the  pleadings. 

In  this  unsatisflEtctoiy  state  were  the  authorities  found  when 
the  question  was  again  raised  in  the  case  of  Lumley  r.  Wagner. 

There  Johanna  Wi^er  agreed  with  the  plaintiff^  Lumley, 
that  she  would  sing  at  her  Majesty's  Theatre  during  a  certain 
period  of  time,  and  would  not  sing  elsewhere  without  his 
written  authority;  and  the  plaintifF,  who  had  fulfilled  so  much 
of  his  portion  of  the  agreement  as  was  then  liable  to  be  per- 
formed by  him,  filed  his  bill  to  restrain  Johanna  firom  singing 
for  a  third  party. 

The  points  taken  by  the  defendant's  counsel  were  based  upon 
the  rule  formerly  adopted,  as  we  have  seen,  by  the  late  Vioe-Chan- 
cellor  of  England,  and  amounted  to  this, — ^that  a  court  of  equity 
ought  not  to  grant  an  injunction  except  in  cases  connected  witii 
specific  performance,  or  where,  the  injunction  being  to  compel 
a  party  to  abstain  firom  committing  an  act,  and  not  to  perform 
an  act,  that  injunction  would  complete  the  whole  of  the  agree- 
ment remaining  unexecuted.  It  was  contended  that  Morris  v. 
Colman,  and  Dietrichsen  v.  Cabbum,  were  cases  of  partnership, 
and  the  argument  from  the  analogy  of  the  fiuniliar  cases  of 
injunctions  against  clerks  and  apprentices  who  had  covenanted 
not  to  practise  within  certain  limits,  was  met  in  the  manner  we 
have  already  indicated :  those  cases,  it  was  said,  were  in  the  nature 
of  concluded  contracts,  and  where  the  jurisdiction  of  the  court 
was  only  exercised  with  the  view  of  effectuating  the  whole  con- 
tracts, by  preventing  the  party  who  had  received  a  valuable 
consideration  for  his  covenant  from  infringing  that  covenant. 

Lord  St.  Leonards,  in  giving  judgment,  said : — 

^  The  present  is  a  mixed  case,  consisting  not  of  two  correlative 
acts  to  be  done,  one  by  the  plaintiff  and  the  other  by  the  defendant, 
which  state  of  facts  may  have,  and  in  some  cases  has,  introduced  a 
very  important  difference, — but  of  an  act  to  be  done  by  Johanna 
Wa^er  alone,  to  which  is  superadded  a  negative  stipulation  on  her 
part,  to  abstain  from  the  commission  of  any  act  which  will  break  in 
upon  her  affirmative  covenant— the  one  being  ancillary  to,  concurrent 
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and  operating  together  with  the  other.  The  agreement  to  sing  for 
the  plaintiff  during  three  months  at  his  theatre,  and  during  that  time 
not  to  sing  for  anybody  else,  is  not  a  correlative  contract ;  it  is  in 
effect  one  contract ;  and  though,  beyond  all  doubt,  this  court  could 
not  interfere  to  enforce  the  specific  performance  of  the  whole  of  this 
contract,  vet  in  all  sound  construction,  and  according  to  the  true 
spirit  of  tne  agreement,  the  engagement  to  perform  for  three  months 
at  one  theatre  must  necessarily  exclude  the  right  to  perform  at  the 
same  time  at  another  theatre.  *  It  was  clearly  intended,  that  Johanna 
Wagner  was  to  exert  her  vocal  abilities  to  the  utmost  to  aid  the 
theatre  to  which  she  agreed  to  attach  herself.  I  am  of  opinion,  that 
if  she  had  attempted,  even  in  the  absence  of  any  negative  stipulation, 
to  perform  at  another  theatre,  she  would  have  broken  the  spirit  and 
true  meaning  of  the  contract,  as  much  as  she  would  now  do  with 
reference  to  the  contract  into  which  she  has  actually  entered.^ 

"  Wherever  this  court  has  not  proper  jurisdiction  to  enforce  spe- 
cific performance,  it  operates  to  bind  men's  consciences,  as  ^  as  they 
can  be  bound,  to  a  true  and  literal  performance  of  their  agreements ; 
and  it  will  not  suffer  them  to  depart  from  their  contracts  at  their 
pleasure,  leaving  the  party  with  whom  they  have  contracted  to  the 
mere  chance  of  any  damages  which  a  jury  may  give.  The  exercise  of 
this  discretion  has,  I  believe,  had  a  wholesome  tendency  towards  the 
maintenance  of  that  good  faith  which  exists  in  this  country  to  a  much 
g|reater  degree  perhaps  than  in  any  other ;  and  although  the  injunc- 
tion is  not  to  be  extended,  yet  a  judge  would  desert  his  duty,  who 
did  not  act  up  to  what  his  predecessors  have  handed  down  as  the  rule 
for  his  guidance  in  the  administration  of  such  an  equity." 

Adv^iing  then  to  the  authorities,  his  lordship  admitted  they 

had  not  been  uniform;  but  the  conclusion  at  which  he  had 

arrived  was,  he  conceived,  supported  by  the  greatest  weight  of 

authority.     It  was  true  that  Morris  v.  Cohnan  was  a  case  of 

partnership,  and  it  was  dear  from  the  observations  which  fell 

*  In  the  "  Notes  on  Leading  Cases  "  it  does  not  generally  fall  within  our 
ptirpose  to  venture  upon  origmal  remarks  upon  the  decisions  we  are  called 
upon  to  notice,  but  in  a  subsequent  page  of  the  report  of  Lumley  v.  Wag- 
ner we  find  the  following  words,  attnouted  by  the  reporter  to  Lord  St. 
Leonards :— -"  I  may  at  once  declare,  that  if  1  had  only  to  deal  with  the 
affirmative  covenant  of  the  defendant  Johanna  Wagner,  that  she  would 
perform  at  Her  Majesty's  Theatre,  I  should  not  have  granted  any  injunc- 
tion." And  this  while  in  the  text  his  Lordship  has  admitted,  as  strongly  as 
words  can  express  the  admission,  "  that  he  was  of  opinion,  that  if  Johanna 
Wagner  had  attempted,  even  in  the  ahsence  of  any  negative  stimulation,  to 
perform  at  another  theatre,  she  would  have  broken  the  spirit  and  true 
meaning  of  the  contract  as  much  as  she  would  now  do  with  reference  to 
the  contract  into  which  she  has  actually  entered."  Either  the  very  learned 
judge  must  have  forgotten  one  of  these  dicta  when  he  gave  utterance  to 
the  other — a  supposition  which  no  one  can  entertain  for  an  instant, — or  else 
the  arm  of  equity  must  be  lamentably  short  to  enforce  performance  of 
**  the  spirit  and  true  meaning  of  contracts." 
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from  Lord  Eldon  upon  a  subsequent  occasion  (see  2  Wik.  167), 
that  he  had  mainly  decided  that  case  on  the  ground  of  partner- 
ship, but  he  had  not  decided  it  entirely  on  that  ground. 
Adverting  in  his  judgment  to  a  case  suggested  by  Sir  Samuel 
Bomilly  which  was  almost  identical  with  the  present.  Lord  Eldon 
had  said : — 

*^  If  Mr.  Gbrrick  was  now  living,  would  it  be  unreasonable  that  he 
should  contract  with  Mr.  Colman  to  perform  only  at  the  Haymarket 
theatre,  and  Mr.  Colman  with  him  to  write  for  the  theatre  alone  P 
Why  should  they  not  thus  engage  for  the  talents  of  each  other  P" 

Thus  giving  the  clearest  enunciation  of  his  opinion,  that 
that  would  be  an  agreement  which  this  court  would  enforce  by 
way  of  injunction.  Then  in  Clarke  v.  Price,  there  being  no 
negative  stipulation  expressed.  Lord  Eldon,  being  of  opinion, 
upon  the  construction  of  the  agreement,  that  it  would  be  against 
its  meaning  to  aflSx  to  it  a  negative  quality,  very  properly 
refused  the  injunction.  That  case,  therefore,  in  no  respect 
touches  the  question  now  before  the  court ;  ''  and  I  may  at  once 
declare,''  continued  Lord  St.  Leonards,  ^^that  if  I  had  only  to 
deal  with  the  affirmative  covenant  of  the  defendant  Johanna 
Wagner  that  she  would  perform  at  Her  Majesty's  theatre,  I 
should  not  have  granted  any  injunction."  His  lordship 
then  proceeded  to  make  a  very  carefcd  examination  of  the 
case  of  Kemble  v.  Kean,  '^  the  first  case,"  as  he  observed, 
'^  which  had,  in  fact,  introduced  all  the  difficulties  into  this 
part  of  the  law;"  and,  after  noticing  subsequent  decisions 
to  which  we  have  already  referred,  continued,  ''Up  to  the 
period  when  Dietrichsen  v.  Cabbum  was  decided,  I  appre- 
hend that  there  coiQd  have  been  no  doubt  on  the  law  as 
appUeable  to  this  case  except  from  the  authority  of  Vice- 
Chancellor  Shadwell ;  but,  with  great  submission,  it  appears 
to  me  that  the  whole  of  thai  learned  judges  authority  is 
removed  by  himself  in  the  later  case  of  Ro^e  v.  Rolfe.  *  *  * 
Whether  the  form  of  the  pleadings  "  (meaning  the  form  of  the 
pleadings  upon  which,  as  already  mentioned,  the  decision  in 
Bolfe  V.  Bolfe  was  made  to  turn)  "  was  sufficient  to  justify  his 
opinion,  is  a  question  with  which  I  need  not  deal,  but  I  am  very 
clearly  of  opinion  that  the  case  of  Rolfe  v.  Bolfe  does  remove 
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the  whole  of  the  weight  of  that  learned  judge's  authority  on 
this  subject/'     His  lordship  then  concluded  as  follows : — 

**  From  a  careful  examination  of  all  these  authorities,  I  am  clearly 
of  opinion  that  the  principles  and  rules  deducihle  from  them  are  in 
direct  contravention  of  those  principles  and  rules  which  were  so  ela- 
borately pressed  upon  me  durmg  the  argument :  and  I  wish  it  to  be 
distinctly  understood  that  I  entertain  no  doubt  whatever  that  the 
point  of  law  has  been  properly  decided  in  the  court  below.'* 

Upon  the  whole,  therefore,  Kemble  v.  Kean,  and  that  clasa 
of  cases,  may  be  considered  as  now  overruled.  And  the  principle 
of  the  court  may  be  taken  to  be  this,  that  where  for  considera- 
tions the  performance  of  which  is  not  in  question,  a  person 
enters  into  a  positive  agreement  to  do  an  act,  and  there  is  super^ 
added  to  such  agreement  an  express  stipulation  to  abstain  from 
the  commission  of  any  act  which  will  break  in  upon  such  affir* 
mative  agreement,  the  one  being  ancillary  to,  concurrent  and 
operating  together  with  the  other,  there  ^although  the  court 
may  be  powerless  to  enforce  specific  performance  of  the  entire 
contract,  it  will  nevertheless  interfere  by  injunction  tp  prevent 
the  violation  of  the  negative  stipulation. 

This  case  should  be  noted  as  well  in  connection  with  the  cases 
oited^  as  with  Drewry's  remarks  (Injunctions^  p.  25Q,  Suppler 
ment  p.  61). 

Injunctions  in  the  case  of  cobrelative  Agreements,  on^  of 

WHICH    cannot   be    SPECIFICALLY   PERFQRMEB. 

It  will  be  seen,^  that  the  question  with  which  the  preceding  paper 
commenced  is  but  partially  answered  by  the  decision  in.  Lumley 
V.  Wagner.  That  decision  left  imtouched  the  subject  of  reci- 
procal, or,  as  Lord  St.  Leonards  termed  them^  '^  correlative'^ 
agreements,  and  it  still  remains  to  be  considered  whether,  where 
there  are  two  correlative  agreements  mutually  entered  into  by 
twopartiesi,  an  injunction  will  be  granted  to  restrain  the  breach 
of  a  negative  agreement,  when  the  court  would  be  poweriess  to 
enforce  performance  of  the  entire  contract. 

This  question,  which  was  settled  by  Lord  Lyndhurst  in  Hills 
V.  CroU,  had  been  partially  raised,  and  the  principle  upon  which 
it  was  eventually  decided  had  been  clearly  pointed  out  at  a 
»  HUlfl  V.  CroU,  2  Ph.  60;  S.  C.  1  DeG.  McN.  &  Gor.  627. 
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much  earlier  date.  Not  to  go  further  back  than  1818,  Lord 
Eldon  had  sufficiently  indicated  the  rule  of  equity  applicable  to 
such  circumstances  in  the  case  of  Smith  v.  Fromont,  2  Swanst. 
330.  There  two  persons  had  agreed  to  work  a  coach  from 
Bristol  to  London,  one  providing  hones  as  far  as  Hare  Hatdh, 
the  other  for  the  remainder  of  the  road;  and  the  profits  being 
divisible  in  the  ratio  of  the  distance  for  which  each  party  under- 
took to  provide.  The  plaintiff  fell  into  embarrassments,  which 
produced  the  seizure  of  his  horses,  and  an  advertisement  for  the 
sale  of  them  by  the  sheriff.  While  the  plaintiff  was  in  this 
situation,  the  defendant  was  bound  by  his  agreement  to  under* 
take  with  persons  at  Bristol,  to  bring  them  to  London;  and 
when  they  arrived  at  Hare  Hatch,  he  was  stopped  by  the  plain- 
tiff's want  of  horses,  and  was  liable  to  an  action  by  every  indi- 
vidual within  and  without  the  coach,  if  it  were  not  forwarded. 
Accordingly  he  provided  horses  for  that  part  of  the  road  for  which 
the  plaintiff  had  undertaken  to  provide,  and  claimed  the  whole 
profits  of  the  joiumey.  Upon  this  the  plaintiff  applied  for  an 
injunction,  which  was  refused.  Lord  Eldon,  in  refusing  the  in- 
junction, said,  '^  If  I  enjoin  the  defendant  from  bringing  horses 
to  convey  the  coaches  between  the  limits  in  question,  I  must 
enjoin  the  plaintiff  firom  not  bringing  horses  there.  I  cannot 
restrain  the  defendant,  unless  I  have  the  means  of  assuring  him 
that  he  shall  find  the  plaintiff's  horses  ready.  I  should  otherwise 
enjoin  him  from  doing  that  which,  if  he  omits  to  do,  he  will  be 
liable  to  actions  by  every  person  whom  he  has  undertaken  to  con- 
vey from  Bristol  to  London,  and  should  issue  the  injunction  on 
the  supposition  that  the  plaintiff  would  do  that  which  he  has  not 
done,  and  which  it  seems  he  is  not  at  present  in  a  condition  to  do.'' 
In  the  case  of  Smith  v.  Fromont,  however,  it  may  be  said, 
as  it  was  in  fact  said  by  the  late  Lord  Chancellor  (Lord  St. 
Leonards),  that  ^'  there  wad  no  negative  i^pulation;''  by  which 
we  take  his  lordship  to  have  meant,  not  only  that  there  was  no 
negative  stipulation  expressed,  but  that  none  such  was  implied. 
In  Hills  V.  CroU,  however,  this  pretext  was  removed,  and  yet 
Lord  Lyndhurst  refused  an  injimction  to  restrain  the  violation 
of  such  a  negative  stipulation,  on  the  ground  that  the  court  was 
powerless  to  compel  the  performance  of  the  reciprocal,  or,  as 

p2 
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Lord  St.  Leonards  calls  it^  the ''  correlative/'  positive  agreement. 
There  Hills  had  given  Crolls  a  sum  of  money^  and  Crolls  had 
covenanted  that  he  would  buy  all  the  acids  he  wanted  from  the 
manufactory  of  Hilk^  who  covenanted  that  he  would  supply  the 
acids^  and  Crolls  also  covenanted  that  he  would  buy  his  acids 
from  no  other  person.  Yet  Lord  Lyndhurst  refused  to  prohibit 
Crolls  from  obtaining  acids  from  any  other  quarter.  And  why  ? 
''Both/'  says  Lord  St.  Leonards  (1  D.  G.  McN.  &  G.  626), 
''because  the  covenants  were  correlative,  and  because  he  could 
not  compel  Hills  to  supply  Crolls  with  acids ;  and  if,  therefore, 
he  had  restrained  Crolls  from  taking  acids  from  any  other 
quarter,  he  must  have  ruined  him  in  the  event  of  Hills  breaking 
his  aflSrmative  covenant  to  supply  the  acids."  ^ 

This  decision  appears  to  be  reasonable.  An  injunction  in  this 
case  against  CroUs  would  have  amounted  to  a  decree  against 
him  for  specific  performance  of  his  part  of  the  agreement.  Hills 
being  left  uncontrolled  to  perform  his  part  or  not  at  his 
pleasure.  It  would,  in  fact  (for  everybody  knows  that  there  are 
circumstances  under  which  specific  performance  may  be  as  com- 
pletely eflFected  indirectly  by  injunction,  as  directly  by  a  decree), 
have  performed  the  agreement  on  one  part,  and  left  it  on  the 
other  part  unperformed ;  whereas  the  principle  of  the  court 
is  well  known  to  be  this — ^never  to  interfere  to  compel  specific 
performance  of  an  agreement,  unless  it  can  itself  execute  the 
whole  contract  in  the  terms  agreed  upon.  (Lord  St  Leonards  as 
Lord  Chancellor  of  Ireland,  in  G^rvais  v.  Edwards,  2  Dru. 
&  War.  80.) 

Jurisdiction — Bill  to  set  aside  Deed  executed  to  defeat 

Sequestration  in  Ecclesiastical  Suit. 

Bleukinsopp  v.  Blenkinsopp,  1  D.  G.  McN.  k  Gor.  495. 

An  appeal  from  the  decree  of  the  late  Master  of  the  Rolls  in 

this  cause,  which  has  already  been  noticed  in  a  paper  on  ^'Leading 

Cases  in  Equity'^  (47  L.  M.  267),  was  dismissed  with  costs  by 

the  Lords  Justices  of  the  Court  of  Appeal  in  Chancery. 

*  It  is  scarcely  necessary  to  point  out  to  our  readers  the  ejBfect  of  this 
principle  upon  the  judgment  of  the  late  Vice-Chancellor  of  England  in 
Bolfe  y.  Eolfe,  as  given  in  the  last  preceding  paper.  See  Lord  St.  I^onarda* 
remarks,  1  De  G.  McN.  &  Gor.  631. 
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Beports  of  the  DecisionB  of  Committees  of  the  House  of  Commons 
during  the  Fifteenth  Parliament  of  the  United  Kingdom.   By  David 
Power,  Esq.,  Eecorder  of  Ipswich ;  Hunter  Bodwell,  Esq.,  Barris- 
ter-at-Law ;  and  Edward  L'Estrange  Dew,  Esq.,  M.A.,  Committee 
Clerk  of  the  House  of  Commons.     London :  Stevens  and  Norton, 
1853. 
These  gentlemen  have  rendered  good  service  to  those  who  are  con- 
cerned in  election  laws.     The  selection  of  cases  is  judiciously  made, 
beginning  with  Great  Yarmouth,  in  February,  1848,  and  ending 
with  Harwich,  in  May,  1861.    Thirty-three  cases  are  given,  and  they 
are  all  important ;  but  we  should  have  much  preferred  a  treatise  on 
the  subject  embodying  them.  The  editors  have,  nowever,  fully  ftdfilled 
their  profession  in  the  preface  of  ''  presenting  these  decisions  to  the 
public  in  a  concise  and  available  form.     They  have  spared  no  pains 
to  insure  accuracy ;  and  they  beg  to  acknowledge  the  ready  courtesy 
with  which  assistance  has  been  afTorded  to  them  by  the  counsel  and 
agents  who  were  engaged  in  the  various  cases." 


The  New  Practice  of  the  Court  of  Chancery,  with  an  Introduction, 
Notes,  Acts,  all  the  new  General  Orders,  and  a  copious  Index.  By 
James  O'Dowd,  Esq.,  Barrister-at-Law.     Second  Edition.     Lon- 
don :  Butterworth,  1853. 
A  KicsLY  arranged  little  book,  which  will  not  fail  to  be  of  service  to 
the  practitioner  in  the  Court  of  Chancery.     It  has  been  rendered 
very  necessary  by  the  many  changes  recently  made  in  the  procedure 
ia  Chancery.     The  new  orders  and  rules  and  the  statutes  are  given 
in  extenso.  

Epitome  of  the  new  Chancery  Practice,  combining  the  Acts  15  &  16 
Vict.  cc.  80,  86,  87  ;  with  an  Appendix  containing  the  Acts  and 
Orders.  By  Thomas  Braithwaite,  of  the  Eecord  and  Writ  Clerks' 
Office.  London:  Stevens  and  Norton,  Bell-yard,  Lincoln's-inn, 
1853. 

Anotueb  book  on  Chancery  practice  also  very  useful  as  weU  as 
Mr.  O'Dowd's ;  he  digests  the  rules  carefully  and  well,  and  gives 
the  statutes  entire.  

The  Common  Law  Procedure  Act.     By  Eobert  Malcolm  Kerr,  Bar- 
rister-at-Law.    Second  Edition.     London :  John  Crockford,  Essex- 
street,  Strand,  1852. 
We  have  now  careftdly  examined  all  the  editions  of  this  important 
statute,  and  we  are  bound  to  give  the  palm  to  Mr.  Kerr.    This 
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second  edition  is  aproof  of  his  succesa  and  of  the  truth  of  our  judg- 
ment. 


The  new  System  of  Common  Law  Procedure  according  to  the  Com- 
mon Law  Procedure  Act,  1852.  By  J.  B.  Quain,  Barrister-at- 
Law,  and  H.  Holroyd,  Special  Pleader.  London :  Butterworths, 
Fleet-street,  1852. 

A  BOiorwHAT  meagre  work,  containing  but  little  more  than  the  Act 
and  some  sensible  notes  interspersed.  These,  however,  are  written 
apparently  imder  the  assumption  that  the  Act  is  permanently  to 
remain  as  it  is.  This  is  not  so.  It  will  be  speedily  amended,  we 
understand.    Some  of  the  recent  decisions  are  not  given. 


The  new  Chancery  Acts,  15  A  16  Vict.  cc.  80,  86,  87,  and  the  new 
General  Orders.  By  Thomas  Emerson  Headlam,  Esq.,  M.P., 
Q.  C.  London :  Stevens  and  Norton,  Bell-yard,  Lincoln^s-inny 
1858. 

Thb  Acts  and  orders  are  correctly  given  in  this  edition,  with  scanty 

notes. 


The  Theory  of  the  Common  Law.    By  James  M.  Walker,  Esq., 
Charleston,  S.  C.    Boston :  Little,  Brown,  and  Co.,  1852. 

LsOAL  aphorisms  most  tersely  put  and  for  the  most  part  with 
extreme  lucidity  and  accuracy.  Its  object  ia  well  attained^  namely, 
to  the  leading  thought  of  tnat  noble  system  of  jurisprudence  the 
common  law. 

Seasons  for  Legalizing  Marriage  with  a  Deceased  Wife's  Sister.    By 
•  Lord  Denman.    London :  Hatchard  and  Son,  Piccadilly,  1852. 

This  pamphlet  is  a  v^  important  one ;  it  gives  the  sanction  of  the 
highest  judicial  authority,  and  of  one  of  the  most  powerM  and 
upright  judgements  in  the  country,  in  favour  of  marriage  with  a 
deceased  wiie's  sister.  Lord  Denman  sets  forth  the  chief  opposing 
opinions,  and  then  argues  against  the  existing  law,  which  he  contends 
cannot  be  defended  by  Scripture.     On  this  point  he  says : — 

"We  know  that  marriage  with  a  brother's  widow  continued  afler  the 
promulgation  of  the  Levitical  law,^  to  be  practised  in  Israel,  as  marriage 
with  a  wife's  sister  had  been  before,  even  by  the?  patriaieh  who  gave  kn 
own  name  to  the  chosen  race. 

"  One  argument,  deserving  notice  for  its  originality,  seeks  to  infer  the 
prohibition  from  the  condemnation  which,  on  one  occasion,  is  surmised  to 

*  Ruth  ill. 

*  Gen.  xxix.  28.  But  an  argument  appears  to  have  been  lately  in- 
sinuated out  of  the  fact  that  polygamy  was  permitted  to  the  Hebrews.  I 
must  see  this  argument  developed  and  applied  before  I  attempt  to  deal 
with  it. 
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jba^e  followed  ita  infiractioii.  I  speak  of  the  rebuke  adminifltered  to  Zing 
Herod  bj  John  the  Baptist,  who  thereby  lost  his  liberty,  and  ultimately 
his  life.  The  offence  for  which  the  king  was  rebuked,  is  described  by 
three  of  the  Evangelists.  *  For  Herod  had  laid  hold  on  John,  and  bound 
him,  and  put  him  in  prison,  for  Herodias*  sake,  his  brother  PMip*s  wife, 
for  John  said  unto  him.  It  is  not  lawful  for  thee  to  have  her*  (St.  Matt. 
xiv.  3,  4).  '  Herod,  the  tetrarch,  being  reproved  by  him  for  Herodias,  his 
brother  Philip's  w^e*  (St.  Luke  iii.  19).  *  Herod  had  laid  hold  upon 
John,  and  bound  him  in  prison  for  Herodias*  sake,  his  brother  Fhiup's 
ioife,  for  he  had  married  her.  For  John  had  said  unto  Herod,  '  It  is  not 
lawful  for  thee  to  have  thy  brother's  wife*  (St.  Mark  vi.  17, 18).  The  fact 
is  not  recorded  by  St.  Jolm« 

"The  Bishop  of  Exeter  proceeded  to  argue  from  other  sources  of  infor- 
mation that  Philip  was  dead  before  his  brother  took  Herodias.  I  cannot 
boast  of  any  acquaintance  with  the  state  of  that  family,  but  really  cannot 
persuade  myself,  even  on  such  high  authority,  that  John  the  Baptist  and 
the  Evangelists  were  not  fully  aware  of  the  important  difference  oetween 
It  wife  ana  a  widow.  Nor  can  I  believe  that,  if  tney  had  intended  to  brand 
as  sin  what  would  otherwise  appear  to  be  lawful,  they  would  not  have 
pointed  this  single  anathema  more  distinctly  against  it.  But  after  all, 
mdeed  the  case  is  that  of  a  brother's  wife,  not  a  wife's  sister,  and  can 
furnish  no  argument  but  from  that  reasoning  from  analogy  against  the 
admissibility  of  which  I  contend.  Moreover,  if  Herod  had  only  succeeded 
to  a  deceased  brother's  widow,  his  doing  so  mieht,  perhaps,  had  there 
been  no  issue,  be  justified  as  a  compliance  with  the  Invine  command  in 
Deuteronomy  zxv.  6,  recognised  in  St.  Matt,  zxii.,  St.  Mark  xii., 
St.  Luke  zx. ' 

After  combating  Lord  Campbell's  opinion,  who  warned  us  against 
touching  a  law  under  which  so  nappy  a  state  of  morals  had  flourished 
among  us,  and  which  Lord  Denman  does  not  think  quite  so  pure,  he 
thus  cussents  from  the  objections  urged  on  social  grounds  against  the 
proposed  marriages : — 

"  The  reason  of  the  apprehensions  felt  is  not  easily  ascertained.  Two 
supposed  evils  have  been  brought  to  my  knowledge.  The  cessation  of  that 
'  innocent  familiarity '  between  the  husband  and  the  wife's  sister  in  her 
lifetime,  which  the  possibility  of  their  marriage  after  her  death  might  pre- 
vent, is  one  of  these  evils.  But  I  venture  to  think  that  the  danger  is  no 
greater  in  this  case  than  in  many  others  constantly  recurring  in  domestic 
Bfe ;  that  innocent  familiarity  may  exist  without  a  thought  of  marriage, 
and  that  that  familiarity  cannot  well  be  innocent,  if  practised  towards  a 
sister-in-law,  which  would  not  be  permitted  towards  any  other  female 
friend  of  the  wife. 

"  The  other  evil  is  one  which  cannot  occur  till  after  the  wife's  decease. 
Then,  it  is  said,  the  desirable  object  of  the  children's  education  being 
attended  by  their  aunt  and  most  natural  guardian,  will  be  defeated  by  the 
impossibility  of  her  Hving  in  the  same  house,  if  subsequently  they  may 
become  man  and  wife.  I  respectfully  ask  why  this  should  beP  Any 
chance  of  the  widower  becoming  the  lady's  husband,  would  obviously 
give  him  an  additional  motive  for  preserving  her  virtue  and  purity.  But 
who  could  encounter  the  suspicion  and  the  scandal  P  The  answer  is,  that 
both  have  been  braved,  in  our  own  time,  by  persons  of  eminent  station 
and  signal  virtue,  but  neither  has  been  found  to  have  any  real  existence. 
The  suspicion  will  hardly  be  felt,  unless  by  those  whose  own  very  lax 
morality  may  make  such  conduct  venial  in  their  eyes ;  and  when  wiU 
legislation  end,  if  it  is  to  enter  the  lists  with  scandal  r" 


216  Short  Notes  of  New  Booki. 

Hia  lordflhip  then  puts  the  following  forcible  altematiye : — 

"  When  this  question  is  brought  judicially  before  the  House  of  Lords, 
the  result,  either  way,  will  be  but  little  honourable  to  the  wisdom  of 
British  legislation.    If  marriages  solemnized  in  foreign  countries  are  held 

?ood,  every  man  who  can  anord  to  pay  his  passage  to  Hamburgh  or 
Sopenhasen  will  be  free  to  go  there  and  marry  his  deceased  wife's  sister ; 
ana  the  law  will  exhibit  another  of  those  disparities  in  its  dealing  with 
rich  and  poor,  which  are  its  greatest  scandal  and  justest  renroach,  and  are 
ever  engendering  distrust  and  discontent  in  the  ^yemed.  But  if  such 
foreign  marriages,  also,  shall  be  held  null  and  yoid,  the  present  practice 
will  continue  notwithstanding.  Widowers  will  still  marry  their  sisters- 
in-law,  when  both  parties  are  convinced  that  their  union  is  not  prohibited 
in  Holy  Writ.  They  wiU,  as  heretofore,  brave  ecclesiastical  censure 
fulminated  against  themselves,  and  will  protect  the  temporal  interests  of 
their  children  from  the  effect  of  an  oppressive  law,  by  settling  their 
property." 

The  Bishop  of  St.  David's  seems  to  have  opposed  the  repeal  of  the 
law,  though  he  admits  it  to  be — 

"  Unsanctioned  by  Grod,  because  the  sufferers  by  it,  and  their  advo- 
cates, were  too  importunate,  too  vehement,  too  eager  in  their  efforts 
to  procure  reHef  —  an  alarming  argument ;"  says  Lord  Denman ;  "  for  it 
must  always  be  strong  in  proportion  as  the  grievance  is  intolerable ;  aii 
argument  often  employed  asamst  Wilberforce  and  his  coadjutors  in  their 
endeavours  to  put  down  we  execrable  traffic  in  human  beings,  and  ia 
defence  of  those  unchristian  laws  against  all  who  in  matters  of  religion 
differ  from  the  majority  of  their  feUoW'Subjects,  which  fanaticism  has  at 
all  times  most  fondly  cherished." 

The  real  objection  to  the  repeal  is  that  a  very  small  section  of  the 
people  care  about  it,  and  those  reforms  must  at  least  have  prior 
attention  which  affect  large  portions  of  the  community. 


Morse's  Patent. — Pull  Exposure  of  Dr.  Charles  Jackson's  Preten- 
sions to  the  Invention  of  the  American  Electro-Magnetic  Tele- 
graph. By  Hon.  Amos  Kendall,  late  Postmaster- General,  TJ.  S. 
Washington.    Printed  by  John  T.  Towers,  1852. 

We  cannot  pretend  to  enter  into  the  merits  of  this  dispute.     We 
can  only  say  that  this  pamphlet  is  clever  and  telling. 


Beport  and  Suggestions  addressed  to  the  Mercantile  Community  of 
the  United  Kmgdom  by  the  London  Committee  of  Merchants,  1852. 
London :  Longman,  Brown,  Green,  and  Longmans ;  Edinburgh  : 
Adam  and  Charles  Black. 

This  is  a.  very  important  society,  whose  views  are  entitled  to  the 

utmost  consideration,  which  we  have  no  doubt  it  will  receive  &om 

the  present  law  oflacers  of  the  Crown. 
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XISOEZiIiANZSOUS. 

Thb  MiiriBTBY  haying  reidgiied,  the  following  new  law  officers  hare 
been  appointed : — 

Lord  Chancellor,  Lord  Cranworth. 

The  Prime  M inifiter,  Lord  Aberdeen,  requested  Lord  St.  Leonards 
to  retain  the  Great  Seal,  which  his  lordship  declined  doing. 

Sir  Alexander  Cockbum  has  been  again  appointed  Attomej-G^ne- 
ral,  and  Mr.  Bethell,  Q.  C,  Solicitor-C^neral. 

Yice-Chancellor  Sir  George  Turner  has  been  appointed  one  of  the 
Lords  Justices  of  Appeal,  in  the  room  of  Lord  Cranworth. 

Sir  W.  Page  Wood  succeeds  Sir  George  Turner  as  Yice-Chanoellor. 

iBSLAin). — Lord-Chancellor,  Right  Hon.  M.  Brady;  Attomej- 
Generaly  Mr.  A.  Brewster ;  Solicitor- General,  Mr.  W.  Keogh. 

ScoTLAiTB. — Lord-Adyocate,  Bight  Hon.  J.  Moncreiff;  Solicitor- 
G^neraly  Mr.  W.  Deas.  Mr.  J.  C.  Brodie  has  been  re-appointed  to 
the  office  of  Crown  Agent.  The  Deputy-Advocates  the  same  as 
under  Lord  John  Bussell*s  late  Ministry,  viz.: — ^Messrs.  Georse 
Young,  Thomas  CWhom,  George  Dingwell  Fordioe,  and  A.  S. 
Clark.  Mr.  James  Donaldson,  Advocate-Depute  for  the  Sheriff's 
Court  and  Exchequer. 

Mr.  Grenville  Berkeley  has  been  appointed  Secretary  to  the  Poor 
Law  Board. 

C.  S.  Whitmore,  Esq.,  the  Becorder  of  Lichfield,  has  relinquished 
that  appointment  and  accepted  the  Becordership  of  Gloucester ;  and 
H.  yt.  Cripps,  Esq.,  of  the  Oxford  Circuit,  has  been  appointed  in  his 
place. 

The  Hon.  C.  P.  ViLLiers  has  been  appointed  to  the  office  of  Judge- 
Advocate- General. 

J.  Pitt  Taylor,  Esq.  has  succeeded  Mr.  Chilton  as  Judge  of  the 
Greenwich  Coimty  Court. 

The  Lord-Chancellor  has  appointed  Mr.  "W.  C.  S.  Bice,  barrister- 
at-law,  to  be  his  Chief  Secretary. 

Pabliakbntaby  Papbbs. — From  a  return,  lately  published,  it 
appears  that  the  receipts  from  the  sale  of  parliamentary  papers  in  eight 
years— from  1844  to  1851— amounted  to  40,682/.  14s.  Id.  The  rent 
of  three  offices,  payment  of  clerks,  &c,,  in  the  period  came  to  8,723/. 
78.  lid.,  leaving  the  net  produce  36,959/.  6s.  2d. 

The  Commissionebb  ik  Lunacy. — There  has  just  been  printed 
by  order  of  the  House  of  Lords,  a  paper  containing  the  report  made 
to  the  Lord  Chancellor  by  the  Commissioners  in  Lunacy,  of  yisits  to 
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iiuHuie  persons  during  the  six  months  ending  the  4th  of  August  last. 
Dr.  Turner  made  128  visits,  saw  6,287  patients,  and  travelled  3,978 
miles.  Dr.  Hume  made  152  visits,  saw  5,511  patients,  and  travelled 
5,694  miles.  Mr.  Gkiskell  made  137  visits,  saw  7,708  patients,  and 
travelled  4,676  miles.  Mr.  Proctor  made  100  visits,  saw  5,115 
patients,  and  travelled  8,809  miles.  Mr.  Mylne  made  158  visits,  saw 
7,808  patients,  and  travelled  5,819  miles ;  and  Mr.  Campbell  made 
181  visits,  saw  7,670  patients,  and  travelled  4,829  miles.  These 
commissioners  have  1,500Z.  a  year,  besides  expenses,  each,  and  the 
work  they  do  for  it  would  be  dearly  paid  at  one-third  the  amount. 
We  look  upon  their  office  and  pay  aa  nearly  a  sinecure,  and  a 
gross  job. 


APFOINTHBNT8,  ft& 

The  Queen  has  been  pleased  to  appoint  Adam  Murray  Alexander^ 
Esq.,  to  be  Second  Puisne  Judge  of  the  colony  of  British  Guiana. 

Thb  Chakcxby  CoHMissioir. — Sir  John  Bomilly,  Sir  Gkorge 
Tinner,  Sir  Bichard  Kindersley,  Sir  John  Dodson,  the  Bight  Hon. 
Stephen  Lushington,  Sir  Charles  Crompton,  the  Bight  Sir  James 
Oraham,  Bart.,  the  Bight  Hon.  Joseph  vVamer  Henley,  Sir  John 
Domey  Harding,  Knt.,  Sir  William  Page  Wood,  Knt.,  Bichard 
Bethel],  Esq.,  ^hn  Bolt,  Esq.,  and  William  Milboume,  Esq.,  bar- 
rister-at-lawy  are  her  Majesty  s  Commissioners  for  continuing  the 
Chancery  Inquiry,  and  for  inquiring  into  the  law  and  jurisdiction  of 
the  Ecclesiastical  and  other  courts  in  relation  to  matters  testa- 
mentary. 

The  Master  of  the  Bdls  has  appointed  Mr.  Kenyon  L.  Parker, 
Q.C.,  to  succeed  Mr.  Thomas  Hall  rlumer,  deceased,  as  one  of  the 
Examiners  in  ^e  Court  of  Chancery.  The  other  Examinership, 
vacant  (afber  many  years'  service)  by  the  promotion  of  the  Hon.  C. 
P.  Villiers,  M.P.,  to  the  office  of  Judge  Advocate  to  the  Queen,  is 
conferred  upon  Mr.  C.  Otter,  barrister-at-law,  of  Lincoln's-inii. 
Both  of  these  are  good  appointments.     The  salary  is  now  1,500/. 

Ser  annum,  and  the  work  much  too  great  for  two  Examiners  to 
ischarge. 

Hubert  Broom,  Esq.,  the  able  author  of  "  Law  Maxims,"  Ac.,  has 
suceeeded  Mr.  PhiUimore  as  Leeturer  at  the  Middle  Temple^; 

We  understand  that  John  F.  Leith,  Esq.,  of  the  Calcutta  B«r,  id 
appointed  to  succeed  the  late  Mr.  Empson,  at  Haileybury,  as  Pro- 
fessor of  Law.  This  is  a  highly  important  office.  The  Court  of 
Directors  maintain  a  monopoly  of  judicial  offices  throughout  the 
three  Presidencies  in  India. 

The  sole  educati^m  to  fit  the  men  appointed  to  these  offices  is  that 
which  is  given  at  Haileybury.    Is  it  not,  under  such  cireumstances> 
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peculiarly  incambent  on  the  court  to  make  that  education  as  good  as 
possible  r  Has  it  done  so  P  Who  is  Mr.  Leith,  to  whom  the  entire 
legal  trainingand  tuition  of  all  the  future  judges  of  India  has  been 
intrusted  P  That  he  has  been  a  member  of  the  Bar  of  Calcutta,  and  has 
there  only  practised  for  the  last  twentj-two  years,  is  of  course  deemed 
by  the  Directors  a  qualification,  for  he  must  necessarily  have  been 
practically  imbued  with  all  the  narrow  technicalities  and  local  pro- 
cedure to  which  our  colonial  courts  are  but  too  much  addicted,  and 
which  it  is  so  desirable  to  improve. 

We  are  informed,  moreover,  that  Mr.  Moiley  was  one  of  the 
candidates.  He,  however,  laboured  under  the  disqualification  of 
being  the  best  Persian  scholar  in  England,  an  active  member  of  the 
Asiatic  Society,  the  author  of  the  ''  IHgest  of  Indian  Gases,"  a  most 
elaborate  and  able  work  gd.  the  whole  administration  of  justice ;  the 
author  of  highly  esteemed  works  on  Oriental  literature ;  and  a  lawyer 
in  the  broadest  sense  of  the  term^  as  his  preface  to  the  **  Digest  *' 
amply  proves. 

if  ever  it  was  needed  that  a  man  of  comprehensive  legal  science, 
and  its  adaptation  to  the  practical  experiences  of  these  times  and  the 
enlarged  rights  of  sociel^,  should  direct  the  studies  of  the  law 
students  at  Haileybuiy,  it  is  needed  now.  How  these  requirements 
are  to  be  achieved  out  of  England,  and  in  the  course  of  constant 
practice  in  Bengalese  courts,  we  certainly  are  at  a  loss  to  understand  s 
out  the  public,  and  especially  the  Indian  Empire,  are  concerned  to 
know ;  and  we  trust  that  when  the  Charter  is  about  to  be  renewed, 
this  may  be  an  item  in  the  thorough  discussion  which  the  propriety 
of  doing  so  will  require. 


OAIJiB  TO  THX  BAB. 

ImfTBB  Teicfle,  Nov.  17. — The  following  members  of  this  societv 
have  been  called  to  the  Bar: — Charles  Pbtt,  B.A.;  Chariea  Joseph 
Trupp,M.A. ;  JuHusTalbot  Airey,Esq. ;  Thomas  Howard  Fellows,  Esq. ; 
John  COTley  Wrajr,  M.A. ;  Erancis  James  Eoughton,  Esq. ;  William 
Bcdes,  !B.A. ;  William  Samuel  Jones,  Esq. ;  James  Oliver,  Esq. ; 
G«oi^e  Alfred  Lawrence,  B.A. ;  Eobert  Heyrick  Palmer,  B.A. ;  John 
WiU^m  Wray,  Esq. ;  Simeon  Jacobs,  Esq. ;  Erancis  Newman 
BogerSy  B.A. ;  George  John  Cayley,  Esq. ;  Downes  Wiglesworth, 
B.A. ;  the  Hon.  Bobert  Bourke ;  Donat  John  Haste  O'Brien,  B.A. ; 
J<^m  Paxton  Norman,  M. A. ;  Charles  Erederick  Lucas,  Esq. ;  Charles 
Neve  Creswell,  B.A. ;  Edward  Bousfield  Dawson,  LL.B. ;  Charles 
Jeremiah  Mayhew,  Esq. ;  Bichard  Eormby,  B.A. ;  Edward  Hacking, 
Esq. ;  Henry  Erancis  Shebbeare,  B.A. ;  William  Henry  Humphrey, 
B.A. ;  Ewark  Gibbon  Salisbury,  Esq. ;  Thomas  C.  Mosson  MeekiQs, 
B.A. ;  James  John  Hooper,  Esq. ;  and  Thomas  Freeman  Morse. 

Middle  Tsmpbe,  Nov.  17. — Messrs.  George  Thornton  Hamilton, 
Francis  Talfourd,  Charles  Bobert  Hickes,  Moreton  Bevell  Phillips, 


220  EvenU  of  the  Quarter. 

Erederick  Watson  Lloyd,  John  Whitoombe,  William  Philip  Dymond, 
Thomas  Dunnett,  Heniy  Gbiwler,  Joseph  Graham,  William  Kobert 
Wilkinson,  and  William  Pearce. 

LurcoLK's-nnr,  Nov.  17. — Messrs.  Sichard  Darrell  Darrell,  B.A. ; 
Walter  Bagcot,  William  Knox  Wigram,  M.A. ;  Frederick  Boyd 
Maroon,  Codring^n  Thomas  Parr,  Edmund  James,  Arthur  Benson 
Dickson,  Samuel  Greame  Fenton,  M.A. ;  Joseph  Adderly  Chichele 
Helm,  Eichard  Elwyn,  M.  A. ;  Thomas  Spicer  Galland,  M.A. ;  Wil- 
liam Pulley,  John  Cory  ton,  B.A. ;  and  Jolm  Eowe  Kelly  Balph,  M.A. 

GBAT's-iinsr,  Nov.  17. — Edward  Bullen,  Esq.,  of  Trinity  College, 
Dublin,  M.A. 


DOOUUZSNTS,  &0. 

comrEsiNCx  on  the  befobm  of  tkb  mxbcaittile  law. 

A  conference  was  recently  held  at  the  rooms  of  the  Society  for 
promoting  the  Amendment  of  the  Law,  to  consider  the  propriety  of 
assimilating  the  mercantile  laws  of  England,  Ireland,  and  Scotland. 
There  were  deputations  from  the  principal  towns  and  law  societies, 
and  the  followmg  resolutious  were  agreed  to : — 

"  That  the  mercantile  laws  of  England,  Ireland,  and  Scotland  are  scat- 
tered and  disconnected,  and  in  many  instances  dissimilar  and  even  an- 
tagonistic; a  state  of  things  tending  greatly  to  restrict  and  embarrass 
commerce,  by  producing  uncertainty,  perplexity,  and  delay. 

"  That  it  is  Highly  desirable  that  a  well-digested  and  weU-arraneed  body 
of  mercantile  law  should  be  framed  and  established  for  the  whole  of  the 
three  kingdoms. 

"  That,  dismissing  all  local  and  even  national  prejudices,  the  assimila- 
tion and  improvement  of  the  mercantile  laws  of  the  three  kingdoms,  and 
the  improvement  and,  where  requisite,  the  assimilation  of  the  procedure, 
should  be  effected  by  selecting  those  principles  and  rules,  wherever  they 
may  be  found,  which  shall  be  deemea  the  best  and  most  beneficial  to  the 
commercial  classes  and  to  the  community  at  large ;  and  that  to  this  end 
it  is  necessary  carefully  to  examine  the  mercantUe  laws,  and  to  have  re- 
course to  the  experience  of  other  countries. 

"  That  it  is  desirable  that  this  assimilation  and  improvement  should  be 
brought  about  by  a  general  revision,  amendment,  and  consolidation  of  the 
different  branches  of  the  mercantile  law,  taken  successively ;  but  that 
while  these  larger  measures  are  proceeding,  much  immediate  relief  might 
be  afforded  by  a  series  of  single  Acts,  ad<&essed  to  the  more  pressing  and 
grievous  evils,  which  Acts,  by  proper  arrangements,  might  be  made  sub- 
servient to  the  ultimate  object. 

"  That  while  this  work  is  going  forward  it  is  important  that  no  new 
measures  of  mercantile  law  should  be  introduced  into  Parliament  but  such 
as  may  apply  generally  to  the  three  kingdoms,  or  serve  as  steps  towards  a 
general  assimilation. 

"  That  a  commission,  consisting  of  members  of  both  Houses  of  Parlia- 
ment and  members  of  the  legal  and  commercial  professiims,  appears  the 
most  efficient  means  of  obtaining  the  desired  results. 
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"  That  the  presidant,  Tioe^presidentt,  and  ooaacil  of  the  Law  Amend- 
ment Society,  and  the  foUowmg  gentlemen,  Lord  WhamolifTe,  Lord  Mont- 
ea^le.  Lord  Ashbnrton,  ViBoonnt  Goderidi,  &c,,  with  power  to  add  to 
their  number,  be  appointed  a  committee  to  represent  the  views  of  this 
conference  to  her  Majesty's  Grovemment,  and  to  take  such  other  measures 
as  may  from  time  to  time  appear  necessary  for  carrying  these  views  into 
effect. 

"  That  this  meeting  recognises  witk  pleasure  and  approval  the  efforts 
whicli  have  been  made  by  other  bodies  besides  the  Law  Amendment 
Society  for  the  assimilation  and  improvement  of  the  mercantile  laws  of 
the  tluree  kingdoms,  but  would  suggest  for  the  consideration  of  these 
bodies,  whether  their  future  efforts  would  not  be  more  efficient  if  made  in 
connection  with  those  of  th.e  above-mentioned  committee." 


OBIMINAL   STATISTICS   OF  1861. 

The  criminal  tables  for  the  past  year,  which  have  just  been  published, 
afford  pleasing  evidence  that  the  decrease  of  crime,  as  compared  with 
the  amount  ten  years  ago,  continues  to  be  maintained.  For,  although 
the  slight  increase  of  42  per  cent. marks  the  returns  of  1851  as  com- 
pared with  those  of  1850,  the  increase  of  population  mav  be  most 
fidrly  adduced  as  a  satisfactory  cause  for  this  increase.  The  commit- 
ments during  the  last  ten  years  stand  thus : — 1842,  31,309 ;  1843, 
29,591;  1844,26,642;  1846,  24,303;  1846,  25,107;  1847,  28,833; 
1848,  30,349;  1849,  27,816;  1850,  26,813;  1851,  27,960.  Total, 
578,623. 

The  increase  of  4*2  per  cent,  during  the  past  year  has  not  been 
confined  to  any  particular  localities.  It  extends  generally  over  Eng- 
land and  Wales,  including  all  the  chief  agricultural  and  the  largest 
manufacturing  and  commercial  counties.  In  1841  the  commitments 
were  in  the  proportion  of  one  in  every  573  of  the  population,  while, 
according  to  the  last  census  returns,  the  proportion  m  1861  is  reduced 
to  one  in  641.  Between  these  two  periods  the  population  increased 
12*6  per  cent,  while  the  commitments  remained  as  nearly  as  possible 
stationary,  their  increase  amounting  only  to  a  fraction  per  cent.  But 
the  relative  progress  of  population  and  crime  has  been  very  different 
in  different  parts  of  Engird.  In  the  large  manufacturing  districts, 
where  the  working  classes  during  the  past  year  have  been  steadily 
employed,  the  proportion  of  commitments  to  the  population  has  sig- 
nally decreased!.  Thus,  in  Yorkshire  and  Lancashire,  the  population 
durmg  the  last  ten  years  has  increased  182  per  cent,  while  tne  com- 
mitments have  simultaneously  decreased  4*3  per  cent.  In  Cheshire, 
Derbyshire,  Nottinghamshire,  and  Leicestersnire,  where,  mixed  with 
a  considerable  agricultural  population,  the  chief  silk,  lace,  and  other 
textile  fabrics  are  produced,  the  proportion  of  the  commitments  de- 
creased from  1  in  579  to  1  in  633,  the  population  having  increased  7 
per  cent,  while  the  commitments  decreased  2  per  cent.  In  Stafford- 
shire, Warwickshire,  and  Worcestershire,  the  seat  of  the  chief  manu- 
factures in  hardware,  pottery,  and  glass,  the  commitments  decreased 
from  1  in  435  of  the  population  to  1  in  552,  the  population  having 
increased  20*4  per  cent,  and  the  commitments  decreased  5  per  cent. 
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In  the  more  purely  agricultural  countiea  the  progress  is  lower,  and 
the  results  less  &yourable.  In  the  eastern  district,  comprising 
Essex,  Norfolk,  Suffolk,  and  Lincoln,  the  proportion  of  the  commit- 
ments to  the  population  has  increased  from  1  in  669  to  1  in  604 ;  the 
increase  of  the  population  being  6*8  per  cent,  and  of  the  commit- 
ments 18*4  per  cent.  Of  the  seven  chief  midland  agricultural  coun- 
ties, Cambridge,  Northampton,  Bedford,  Hertford,  Oxford,  Bucks, 
and  Berks,  the  proportion  of  commitments  has  decreased  from 
1  in  572  to  1  in  620 ;  the  increase  of  the  population  being  10*3 
per  cent,  and  of  the  commitments  1*8  per  cent.  only.  In  the  coun- 
ties in  the  south  and  south-west,  Hants,  Wilts,  Dorset,  and  Somer- 
set, the  result  proves  more  favourable  than  in  any  of  the  other 
agricultural  districts.  The  proportion  of  the  commitments  to  the 
population  has  decreased  from  1  in  508  to  1  in  651 ;  the  population 
having  increased  12'5  per  cent,  and  the  commitments  decreased  12*1 
per  cent. 

On  a  comparison  of  the  offences  upon  which  the  increase  of  the 
commitments  last  year  has  arisen,  it  appears  that  the  increase  has 
extended  to  each  of  the  classes  of  crime,  with  the  exception  of  the 
sixth  class,  comprising  miscellaneous  offences.  In  the  first  class,  offences 
against  the  person,  the  commitments  for  murder,  attempts  to  murder, 
wounc^g  &c^  remain  stationary ;  unnatural  offences,  nowever,  show 
an  increase,  as  do  those  imder  the  head  of  lesser  offences  of  assault. 
In  the  second  class,  offences  against  property  committed  with  violence, 
the  commitments  have  been  without  change,  except  the  marked  in- 
crease of  robbery,  the  tendency  of  the  whole  class,  on  a  more  extended 
comparison,  being  to  an  increase.  In  the  third  class,  offences  against 
property  committed  without  violence,  which  contains  the  great  bulk  of 
the  commitments,  there  is  an  increase  of  three  per  cent,  arising  chiefly 
in  the  commitments  for  larceny  from  the  person  and  for  frauds.  The 
fourth  class,  malicious  offences  against  property,  although  comprising 
a  very  small  comparative  proportion  of  the  commitments,  yet  exhibits  a 
marked  increase,  particularly  under  the  heads  of  incendiarism  and 
obstructing  railway  carriages.  In  the  fifth  class,  forging,  and  offences 
against  the  currency,  there  is  a  considerable  increase,  particularly 
imder  the  head  of  uttering  counterfeit  coin,  which  offence  has  in- 
creased thirty-six  per  cent,  on  a  comparison  of  the  totals  of  the  last 
two  five  years. 

The  effect  of  the  Act  of  Parliament  passed  in  1849  to  repeal  the 
punishment  of  transportation  on  the  first  conviction  for  simple 
larceny,  is  more  fully  exemplified  by  the  returns  of  last  year.  The 
capital  sentences  in  1851  are  above  the  yearly  average  since  1841, 
when  the  last  alteration  of  the  law  abolishing  capit^  pimishnients 
took  place.  This  increase  arises  diiefly  on  the  offences  of  burglary 
and  robbery,  attended  with  personal  violence  or  injuries.  Of  the 
seventy  persons  capitally  convicted  last  year,  the  sentence  was 
recorded  against  fifly-three,  sentence  of  death  upon  seventeen ;  and 
of  these  seventeen,  ten  were  executed,  two  of  them  being  females. 
The  proportion  of  crime  among  females  has  shown  a  slight  tendency 
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to  increase  on  thelast  three  years.  The  proportions  are  as  follow : — 
1848,  23-4  females  to  100  males ;  1849, 241 ;  1850, 24*4 ;  1851,  248. 
In  the  offences  against  the  person  the  proportion  of  females  last  year 
was  13*4  to  100  males.  In  murder  the  large  and  increasing  propor- 
tion of  females,  arising  from  the  many  cases  of  poisoning,  has  been 
much  remarked.  The  numbar  last  year  was,  forty-one  females  to 
thirty-three  males. 


NBOBOIiOQY. 


Oetoher. 

BuxLSB,  Thomas  Wentworth,  Esq.,  commander,  E.N*.,  and  one  of 
her  Majesty's  Tithe  and  Inclosure  Commissioners  for  England  and 
Wales,  on  the  30th,  at  Strete  Baleigh,  Whimple,  Devonshire,  aged  60. 

November. 

Babton,  George,  Esq.,  of  the  Middle  Temple,  barrister-at-law,  on 
the  Ist,  at  Bowdon,  Cheshire. 

Chilton,  Gkorge,  Esq.,  Q.C,  on  the  Ist,  at  Boulogne,  aged  56. 
Leader  of  the  South  Wales  Circuit,  Judge  of  the  G-reenwich  County 
Court,  and  Becorder  of  Gloucester. 

December, 

GiBSOK,  Bowland,  Esq.,  barrister-at-law,  at  Qray's-inn,  on  the 
16th,  at  Park  Village  East,  Eegent's-park. 

BAiiLAKTnns,  Mr.,  on  the  20th,  who  was  for  twenty-seven  yeare 
oiLe  of  the  magistrates  of  the  Thames  Police  Court,  died  at  his  resi- 
dence, in  Cadogan->place,  Chelsea^  after  several  months*  severe 
illness.  The  deceased  gentleman,  who  was  in  his  74th  year,  was 
called  to  the  Bar  in  1813.  He  was  a  very  intelligent  and  popular 
magistrate,  and  for  many  years  had  the  chief  control  and  management 
of  the  river  police,  a  force  which  he  left  in  a  state  of  great  efficiency, 
when  it  was  placed  under  the  Metropolitan  Commissioners,  in  Scot- 
land-yard, on  the  passing  of  the  last  Police  AetL 

BiiOXSOMX,  Edward,  Esq.,  for  fifty-three  years  deputy  clerk  of  the 
peace  for  the  county  of  Gloucester,  on  the  26th,  at  his  residence,  the 
Kongers,  Dursley,  aged  80. 

Englehbabt,  William  Higrley,  solicitor,  second  son  of  Nathaniel 
Brown  Bngleheart,  Esq.,  of  Doctors'  Commons  and  Blackheath,  on 
the  8th,  at  his  fkther's  residence,  aged  88. 

Shabhan,  Alexander,  Esq.,  solicitor,  on  the  9th,  at  Bedford, 
aged  51. 
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TITHE  COMMUTATION. 

TO   THE  EDITOB  OF   THE   LAW  MAGAZHO:. 

Sis, — As  your  agricultural  as  well  as  clerical  readers  may  feel 
anxious  to  know  the  result  of  the  com  averages  for  the  seven  years 
to  Christmas  last,  published  in  the  London  Gazette  of  this  evening, 
viz. — 

8.      d. 

Wheat 6    OJ  per  imperial  bushel. 

Barley 3    9i  „ 

Oats 2    6i 

I  beg  to  state  for  their  information  that  each  1001.  of  tithe  rent- 
charge  will,  for  the  year  1853,  amount  to  91/.  13«.  6iJ.,  which  is  a 
reduction  of  more  than  two  per  cent,  from  last  year's  value. 

The  following  statement  from  my  Annual  Tithe  OommutaHon 
Tables,  will  show  the  worth  of  lOOZ.  of  tithe  rent-charge  for  each  year 
since  the  passing  of  the  Tithe  Commutation  Act,  viz. — 

£.    «.    d. 

For  the  year  1837  98  13    9f 

„  1838  97     7  11 

„  1839  95     7    9 

1840  98  16    9t 

1841  102  12    6i 

1842  105     8    2i 

1843  106  12    2i 

1844  104    3    6* 

1846  103  17  Hi 

1846  102  17    8* 

1847  99  18  lOi 

1848  102     1     0 

1849  100    3     7i 

1850  98  16  10 

1851  96  11    4i 

1862  93  16  Hi 

1853  91  13    6i 


£1,697  19    4i 


General  average  for  17  years,  £99  17    7i 
I  am.  Sir,  yours  &c, 

Chables  M.  "WhiLIch. 
25,  Suffolk-street,  Pall-mall  East,  7th  Jan.  1853. 


(    225     ) 


%ifit  of  0thi  mUictitiontf. 


Addison — A  Treatise  on  the  Law  of  Contracts,  and  Parties  to  Actions 
ex  Contractu,  By  Gr.  C.  Addison,  Esq.,  Barrister.  3rd  edition,  2  vols, 
royal  8ro.  1^.  18b.  boards. 

Archhold— The  New  Practice,  Pleading,  and  Evidence  in  Common  Law 
at  Westminster,  as  regulated  by  the  New  Statute  of  1852,  with  all  the 
necessary  Forms.    Royal  12mo.  25s.  boards. 

Archbold — Pleading  and  Evidence  in  Criminal  Cases,  with  the  Statutes, 
Precedents  of  Lidictments,  &c.,  and  the  Evidence  necessary  to  support 
them.  By  John  Jervis,  Esq.,  Barrister.  12th  edition,  including  the 
Practice  in  Criminal  Proceeaings  generally.  By  W.  N.  Welsby,  Esq., 
Barrister.    IRoyal  12mo.  24s.  cloUi. 

Bankruptcy — New  Bules  and  Orders  in  Bankruptcy,  as  approved  by 
the  Lord  Chancellor.    12mo.  2s.  sewed. 

Banhrwpt<y — ^Bules  and  Orders  in  Bankruptcy,  dated  19th  October, 
1852 ;  with  l^hedules  of  Forms  in  full,  Explanatory  Notes,  and  Index. 
By  a  Barrister.    12mo.  3s.  6d.  sewed. 

Cooper — ^The  Chancery  Acts  and  Orders  of  1852,  with  copious  Lidexes. 
By  C.  P.  Cooper,  Esq.,  Q.  C.    12mo.  3s.  sewed. 

Ooo^e— The  Law  and  Practice  of  Copyhold  Enfranchisement,  with 
Forms  authorized  by  the  Copyhold  Commissioners.  By  G-.  W.  Cooke, 
Esq.,  Barrister.    12mo.  10s.  6a.  boards. 

Colquhown — ^The  Eoman  Civil  Law.  By  P.  Colquhoun,  Esq.,  Barrister. 
Vol.  ii.    Part  4.    Royal  8vo.  10s.  6d.  sewed. 

Chitty — ^The  Rules  of  Practice  in  Civil  Actions  of  the  Superior  Courts 
of  Law,  made  by  the  Judges  in  Hilary  Term,  1853.  By  T.  Chitty,  Esq., 
Barrister.    Royal  12mo.  2b.  sewed. 

Chitty — ^Forms  of  Practical  Proceedings  in  Queen's  Bench,  Common 
Pleas,  and  Exchequer  of  Pleas,  adapted  to  meet  the  alterations  in  the 
Practice  effected  by  the  Common  Law  Procedure  Act ;  with  Notes  and 
Observations  thereon.  By  T.  Chitty,  Esq.,  Barrister.  Part  1.  Royal 
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Grimeiita  AmmmtyCaiuei,  andBemedies.  By  Frederick  Hill,  Banifter* 

at-Lftw,  late  Inspector  of  FriBonfl.    London  t  Muinj,  Albemarie* 

street,  1853. 
Results  of  tlie  System  of  Separate  Confinement,  as  administered  in  the 

Fentonyille  Frison.     By  John  T.  Burt,  B.A.,  Assistant  Chaplain, 

formerly  Chaplain  to  the  Han  well  Lnnatio  Asylum.    London  t  Long* 

man.  Brown,  and  Green.   1852. 
Jnrenile  Delinquents ;  their  Condition  and  Treatment.    By  Mary  Car* 

penter.    London  t  W.  Cash.    1853. 
District  Farm  Schools  for  Faroehial  Unions.  By  Jelinger  C.  Symons,  Esq.* 

H.  M.  Inspector  of  Union  Schools.  London :  Fablished  l^  Authori^* 

rpHE  subject  of  this  article  has  been  often  before  our  readers, 
•^  but  never  has  it  been  so  prominently  before  the  public. 
In  addition  to  the  committee  still  sitting  on  the  subject  of 
juvenile  offenders,  we  have  no  less  than  three  voluminous  pub* 
lications  on  the  subject  which  head  this  article. 

Mr.  Hill's  book  is  the  most  important.  It  is  admitted  on 
all  hands  that  secondary  punishments  must  be  revised.  Mr. 
Hill  is  of  the  same  opinion,  though  he  thinks  that  crime  itself 
is  on  the  decrease. 

We  propose  to  give  the  opinions  of  each  of  these  writers  on 
the  three  great  branches  into  which  the  subject  divides  itself, 
namely,  the  extent  of  the  evil  of  our  present  penal  system,  and 
the  means  of  remedying  it,  both  as  regards  adults  and  children. 
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Mr.  Hin,  in  speaking  of  the  retoms  of  crime,  however,  says  :— 

*' Nothing  can  be  more  fallaciouB  than  taking  the  returns  from 

time  to  time  -^of  the  mtkotbcfer  of  persons  ap^hended,  and  of  the 

offences  of  which  they  are  eonyicted,  as  indications  of  the  comparatiye 

amount  of  crime:  jet  this  faUacy  is  still  commonly  persisted  in. 

These  returns  take  no  notice  of  the  increase  of  population,  the 

greatw  ^cieney  of  the  police,  the  increased  wiUmgnees  to  give 

evidence  (arising  in  part  from  a  diminished  fear  of  maltreatment), 

a  less  reluctance  to  prosecute  (owinff  partly  to  the  abolition  for 

many  offences  of  the  punishment  of  death,  and  to  the  State  now 

taking  upon  itself  in  £a\gland  the  chief  and  in  Scotland  the  whole 

expense  of  prosecution),  and  they  take  no  account,  also,  of  the 

increase  of  wealth,  and  the  changes  in  what  the  law  declares  to  be 

crime. 

•  •  •  • 

**  It  is,  I  say,  from  such  wretched  data  as  these  (he  adds)  that  the 
melancholy  conclusion  is  drawn,  that  the  progress  of  civilization,  so 
fiir  from  amending  public  morals,  has  even  been  productive  of  a 
positive  increase  of  crime." 

There  is  no  doubt  that  crimes  are  increasing  in  gravity  as 
well  as  number,^  and  that  nothing  can  be  more  groundless  than 
the  assertion  that  they,  who  like  ourselves  for  instance,  have 
used  the  statistics  of  crime,  have  taken  no  notice  of  ti&e  increase 
qf  population.  It  has  been  invariably  stated  in  the  elaborate 
calculations  we  have  from  time  to  time  given  on  this  subjecL 
The  greater  efficiency  of  the  police,  is  a  mere  assertion:  we 
entirdy  disbelieve  it.  In  many  places,  on  the  contrary,  the 
police  connive  at  thieving,  as  is  well  known,  and  receive  shares 
as  huiA-mooey.  That  th^  are  more  efficient  Ijiaa  they  were 
is  against  aU  ezpeiienqe;  nor  is  there  any  less  reluetaaee  to 
prosecute.  The  increase  of  wealth  oij^t  not  to  be  taken  into 
aeooimt.  The  change  in  what  the  law  decisis  to  be  dime 
are  all  on  the  side  of  diminution,  and  can  nowise  aeooont  lor 
an  increase  of  dime.. 

No  one  ever  said  that  ''  dvilization^'  caused  crimen  but  most 
assiuredly  an  imperfect  education  does.  Mr.  Hill  himself  seems 
to  be  well  aware  how  deficient  a  good  deal  of  the  education  has 
been  which  goes  by  that  nfmie,  and  therefi»re  ought  not  to  have 
made  the  mistake  he  does  in  confusing  it  with  civiliasation. 

>  [We  will  pnMre  this  when  the  Tables  fot  1^2  are  published.— En.] 
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He^  however^  properly  enough,  defines  what  education  ought 
to  he. 

''  I  do  not  mean  the  mere  capability  of  reading  and  writin|;,  but  a 
systematic  development  of  the  different  powers  of  the  mmd  and 
body,  the  fostering  of  good  feelings,  the  cultivation  of  good  principles, 
and  a  regular  training  in  good  jjjiabits.  Such  an  education  necessarily 
includes  industrial  occupations,  and  giving  a  taste  and  aptitude  for 
useful  employment ;  so  as  to  prepare  the  scholar  to  earn  a  livelihood 
without  that  severe  and  constant  labour  by  which  alone  the  ignorant 
or  clumsy  workman  can  obtain  an  honest  subsistence,  and  &om 
which  he  too  often  recoils  and  flies  to  crime." 

Can  Mr.  Hill  point  to  a  single  assertion  that  such  an  educa- 
tion as  this  produces  crime?  Such  an  education  is,  however, 
with  few  exceptions,  a  theory, — ^to  have  fruition,  perchance,  in 
another  generation;  but  which  will  scarcely  do  mfxte  than  takq 
root  in  this.  A  smattering  instruction  in  mere  reading  and 
writing,  as  has  been  over  and  over  again  proved,  has  done 
much  to  increase  crime;  but  is  it  rational  to  confuse  this  with 
civilization,  or  to  say  that  we  ascribe  crime  to  it  ?  It  is  a  childish^ 
mode  of  assailing  a  truth  too  strong  to  be  fairly  met. 

Mr.  Hill  considers  the  causes  of  crime  also,  to  be — 

"Bad  training  and  ignorance,  drunkenness  and  other  kinds  of 
profligacy,  povei^,  habits  of  violating  the  laws  engendered  by  the 
taeation  of  artifleial  offences :  other  measures  of  legislation  mterr 
ifering  unnecessarily  in  private  actions,  or  presenting  examples  of 
injustice :  temptations  to  crime  caused  by  the  probability  either  of 
entire  escape  or  of  subjection  to  an  insufficient  punishment.'' 

In  speaking  of  the  bad  training  as  one  of  the  principal  causes 

of  crime,  Mr.  Hill  says  that — 

"There  may  be  a  few  exceptions  to  this  rule,  as  occasionally  well- 
instructed,  and  apparently  well-trained  men  may  be  found  among 
criminals ;"  but  he  says,  "  generally  speaking,  they  are  grossly  igno- 
rant, or  possess  a  smattering  of  '  undigested  knowledge  of  little  real 
value.*" 

Mr.  Hill  gives  the  evidence  of  many  who  have  had  ample 
opportunities  of  judging  of  the  state  of  poverty  and  ignorance 
among  juvenile  offenders,  and  who  support  his  opinion  of  their 
forming  two  among  the  six  enumerated  incentives  to  crime. 
The  following  is  an  extract  from  part  of  a  letter  from  the  governor 
of  the  Edinburgh  Gaol  to  Mr.  Hill  :— 

"  During  t)ie  last  three  years  740  children,  under  fourteen  years  of 

r2 
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age,  were  committed  to  this  priflon  for  crime.  Of  that  number,  245 
were  under  ten  years  of  age.  The  most  of  these  had  been  the  yictims 
of  the  unkindness  and  neelect  of  others.  Some  of  them  had  no 
parents,  and  were  uncared  for  by  any  one.  Others  were  the  children 
of  widowed  mothers,  receiving  a  most  inadequate  out-pension  from 
the  parish,  and  obliged  to  supplement  the  miserable  pittance  at  the 
expense  of  the  moral  well-bemg  of  their  families,  by  going  out  to 
work,  and  leaying  their  chQdren  unrestrained  in  their  houses.  They 
have  thus  grown  up  in  ignorance,  are  dissipated  and  worthless ;  far 
from  preyenting,  they  instigate  their  children  to  the  commission  of 
crime,  their  example  and  precept  are  wholly  evil,  and  their  very 
existence  a  calamity  to  their  ofbpring." 

Mr.  Hill,  in  confirmation  of  these  remarks,  says  how  few 
"  skilled  artizans  or  well-trained  husbandmen''  are  to  be  found 
in  gaol,  for  prisoners  generally  are  either  "day  labourers, 
butchers,  and  carters,  and  other  persons  engaged  in  employ- 
ments bespeaking  the  lowest  order  of  talent  and  knowledge.'' 

Mr.  Hill's  view  of  the  ignorance  of  these  classes  is  also  fully 
entertained  by  Miss  Carpenter,  who  in  the  first  chapter  of 
"  Juvenile  Delinquents,"  says, — 

"  They  are  not  only  peruking  from  lack  of  knowledge,  from  lack  of 
parental  care,  of  all  that  should  surround  childhood,  but  they  are 
positively  become  danaeraus;  —  dangerous  to  society,  which  rises  in 
formidable  array  to  aefend  itself  against  them,  and  in  a  condition 
most  dangerous  to  the  world  aroun^  to  succeeding  generations,  and 
to  their  own  souls." 

Miss  Carpenter  divides  young  criminals  into  five  classes,  the 
first  of  which  she  says, — 

"  Consists  of  daring,  hardened  young  offenders,  who  are  already 
outlaws  from  society,  caring  for  no  law,  divine  or  human,  perhaps 
knowing  none:  they  live  notoriously  by  plunder;  their  hand  is 
against  every  man,  and  every  man's  hand  is  against  them." 

We  cannot  agree  with  Miss  Carpenter  that  the  existence  of 
these  dangerous  classes  "betokens  a  strange  apathy  to  evil,'^ 
for  we  do  not  hesitate  to  say  that  if  there  ever  was  a  time  when 
the  interests  of  the  dangerous  juvenile  classes  were  taken  into 
consideration,  that  time  is  now. 

We  can  hardly  read  the  accounts  of  our  Bagged  Schools^ 
the  Birmingham  Conference,  our  London  and  City  Missions, 
the  Committee  on  Juvenile  Offenders,  our  Philanthropic  Schools, 
our  District  Farm  Schools,  the  Poor  Law  Union  Schools^  the 
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Pastoral  Aid^  and  other  societiea  which  evince  a  zeal  for  the 
improvement  of  the  poor  and  destitate  classes^  and  say  that 
''  there  is  a  strange  apathy  to  evil  in  our  civilized  land  -/'  we 
agree  far  more  in  the  assertion  that  there  is  ''  a  strange  want  of 
power  to  grapple  with  it  '/*  for  though  we  think  that  the  apathy 
is  rapidly  disappearing^  we  are  perfectly  well  aware  that  more 
may  be  done,  and  we  hope  we  are  not  presumptuous  in  saying 
more  will  be  done.  It  is  right  to  stimulate  to  renewed  effort 
and  better  progress^  but  we  do  not  concur  in  the  poUcy  or 
justice  of  depreciating  or  ignoring  the  Christian  zeal  and  philan- 
thropic effort  really  at  work^  and  from  which  we  augur  the  best 
results. 

Miss  Carpenter  considers  the  second  class — 

*^  If  possible  more  dangerous  than  the  first,  because  more  sys- 
tematic in  their  life  of  fraud,  and  often  less  distinguishable  by  their 
external  appearance  and  manner.  These  are  you&s  who  are  regu- 
larly trained  by  their  parents  or  others  in  courses  of  professed 
dishonesty,  some  as  pickpockets,  others  as  coiners,  or  in  such  varied 
inodes  of  depriving  their  neighbour  of  his  property,  as  their  peculiar 
circumstances  may  suggest.*' 

The  third  class,  though  not  trained  to  crime,  have  learned  to 
pick  and  steal,  owing  to  their  not  having  received  any  moral 
and  religious  training,  and  from  not  having  been  Jbrought  up  to 
habits  of  honest  industry,  so  as  to  ''leam  and  labour  to  get 
their  own  living;'^  and  this  mode  of  living  the  authoress  thinks 
**  will  lead  ere  long  to  daring  violation  of  the  law." 

The  fourth  class,  says  Miss  Carpenter^ — 

*^  Will  consist  of  those  who  have  been  actually  driven  into  crime 
by  their  utter  destitution,  by  their  beiQg  thrown  on  the  world  with* 
out  any  to  care  for  them,  while  their  claims  on  support  from  the 
National  Poor  Laws  have  been  either  passed  by  unnoticed,  or  rejected 
by  the  administrators  of  those  laws.*' 

The  fifth  class,  parents  and  children,  live  in  the  greatest, 
poverty,  and  are  contented  to  hawk  about  "  small  wares  ;'^  and^, 
as  Miss  Carpenter  truly  observes,  '^indignf^itly  re^el  any  one 
who  should  interfere  with  them,  young  as  they  are,,  in  the> 
exercise  of  their  lawful  calling/' 

Miss  Carpenter  totally  dissents  from  the  generally  received 
opinion  that  "  poverty  and  destitution  are  the  ^reat  causes  oC 
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juvenile  crime.'^  She  says  that  facts  carefully  cohsidereJ  will 
lead  to  a  very  different. result^  at  any  rate  with  respect  to  that 
crime  which  is  indicated  by  conviction  and  punishment. 

She  thinks  the  following  a  most  convincing  proof  of  her  ai^-* 
ment  against  poverty  being  an  ^'inciting  cause  to  crime.''  In 
the  report  of  the  Parkhurst  prison  for  1844^  out  of  the  whole 
nuinber  of  convicts  (957)  732  had  been  at  day  schools  for  up-* 
wards  of  a  year^  while  30  only  had  never  been  at  all  at  school^ 
163  had  received  instruction  f(H*  five  years ;  27  others  had  been 
in  a  work-house  school.    Thus  says  Miss  Carpenter : — 

"  It  follows  that  only  a  very  small  prcjportion  of  these  boys  belonged 
to  the  class  admissible  to  ragged  schools,  from  being  unable,  through 
destitution,  or  loss  of  character,  to  attend  the  pay  schools ;  still  less 
did  they  belong  to  the  three  classes  of  juvenile  thieves  who  may  allege 
poverty  as  an  inciting  cause  to  crime." 

We  rather  agree  with  this  argument,  as  every  one  must  be 
Well  aware  that  many  of  the  poorest  classes  will  deprive  them- 
selves of  real  necessaries  in  order  to  obtain  a  little  schooling  for 
their  children;  while  others,  who  are  better  able  to  afford  it,  are 
content  to  let  their  children  wander  about  the  streets^  and  be- 
come a  nuisance  to  themselves  and  their  neighbours. 

As  to  the  remedies  for  the  evils  thus  fully  pourtrayed,  let  us 
first  direct  our  attention  to  the  removal  of  juvenile  pauperism. 
Instead  of  sending  our  merely  destitute  children  to  the  work- 
house, let  us  give  our  willing  aid  to  the  efforts  of  those  inspect* 
tors  of  Union  Schools  who  have  been  furthering  to  the  utmost 
the  erection  of  District  Farm  Schools.  Their  views  are  as 
follow : — 

"  The  child,  when  he  becomes  chargeable,  will  be  removed  to  the 
tichool  instead  of  to  the  workhouse ;  thus  he  will  know  no  more  of  the 
latter  and  its  comparative  comforts  than  other  children.  In  after-life 
he  will  start  on  a  par  with  the  independent  labourer,  who  knows 
nothing  of  the  workhouse  but  its  bad  name,  and  who  strives  might 
and  main  to  maintain  the  independence  he  has  never  lost.  The  dis-^ 
trict  schoolboy  will  be  just  as  little  acquainted  with  what  a  workhouse 
is.  It  will  be  just  as  little  his  former  home,  and  it  will  be  just  as 
much  his  future  dread.  He  cannot  in  after-life  look  back  on  his 
school  as  a  resource ;  unlike  the  workhouse,  its  doors  close  on  him 
with  his  boyhood.  The  man  cannot  return  to  school.  He  will  be 
'.jpesqued,  moreover,  from  much  of  the  reproach  of  pauperism,  as  well 
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as  from  tlie  oontsmmatiaii  of  a  workhouse.    Surely  iheie  are  great; 

aids  to  future  indejpendeiice  and  diminished  rates ! 

*^  The  system  oi  discipline  will,  it  is  to  be  hoped,  instil  habits  of 
nsefid  industry  just  as  effectually  as  the  workhouse  does  habits  of 
idle  dependence. 

**  We  will  not  dilafce  at  any  great  length  on  the  system  which  should 
be  pursued  in  a  district  farm-school.  *  *  *  Suffice  it  to  say,  that  the 
system  should  be  a  regime  of  hard,  healthful,  and  useful  labour ;  it 
should  be  one,  moreover,  of  inttrucHonal  inidmtry.  The  children  of 
both  sexes  should  be  taught  how  to  do  things  wM^  and  tehf  each  thing 
is  done,  in  every  office  they  perform.  For  this  purpose  the  superior 
officers  should  themselves  train  the  servants,  who  will  personally 
impart  such  instructions,  and  participate  in  the  labour;  in  every 
portion  of  which,  whei^er  in-door  or  out-door,  the  ruling  principle  of 
the  establishment  should  be  to  fnake  the  chUdron  thmMehoi  do  tho 
workr 

Their  pursuits  would  be  chiefly  the  following : — 

G-1IU4I. 

1.  Household  work  of  all  kinds, 
including  cooking. 

2.  Dairy  won:  (for  eldest  girls). 
8.  Washing  and  ironing  (iSom.). 

4.  Needlework. 

5.  Spinning  flax. 


BOTS. 

1.  Spade  husbandry   in  all  its 

Dranches. 
%  Attending  to  the  cattle,  pigs, 

and  horses. 

3.  Tailoring,  shoemaking,  baking. 

4.  Frej^aration  of  flax  for  the 

spmners. 

Moral  training  should  pervade  the  entire  system  of  labour 
and  instruction  from  morning  till  night.  The  practice  of  true 
religion  should  imbue  the  whole  system.  The  teachers^  more- 
over^ must  be  fitted  to  obtain  a  hold  on  the  hearts  of  the  chil- 
.  dren.^  There  can  be  no  efficient  moral  discipline  without  it, 
especially  over  a  class  of  children  who  are  for  the  most  part 
morally  as  well  as  physically  morbid.  It  is  on  this  account 
that  an  efficient  and  peculiar  system^  such  as  district  schools  can 
alone  impart^  is  especially  needed  for  pauper  children.  It 
is  no  ordinary  province  of  education  to  eradicate  habitual 
pauperism. 

The  7  and  8  Vict.  (ss.  40  et  seq)  provides  ample  means 
for  effecting  these  benefits  by  combinations  of  unions  for  the 
formation  of  district  schools^  and  setsforth  the  mode  of  creating, 
maintaining,  and  governing  them,  as  well  as  the  staff  of  the 
establishments.     It  leaves  their  adoption,  in  tHe  first  instance^ 

'*  Stow's  Glasgow  system  is  pre-eminently  fitted  fortius  ^Ms  of  sehooL  ~ 
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to  t|ie  GhiardiaiiB  themselves^  of  wliom  a  majority  in  each  Union 
must  sign  consent.  It  provides  that  a  district  Boards  elected 
&om  the  rate-payers^  shall  exercise  the  same  control  over  it 
that  the  Guardians  do  over  the  Union  workhouses. 

The  Guardians  of  each  Union  combining  are  empowered 
either  to  rent  or  buy  land^  and  erect  buildings  for  the  purpose 
of  the  school^  to  borrow  money  to  be  repaid  in  instalments 
during  twenty  years^  and  to  levy  rates^  according  to  the  last 
averages^  for  all  necessary  expenses. 

The  subsequent  Act  of  11  and  12  Yict.^  c.  82j  removes  all 
Emitation  of  area  and  number  of  Unions^  and  of  rates  levied  for 
the  maintenance  of  these  schools. 

We  object  to  leaving  a  measure  so  essential  for  the  repression 
of  pauperism  in  the  next  generation,  to  the  hypothetical  bene- 
volence and  foresight  of  Farmer  Guardiansj  a  body  quite  suffi* 
dently  numerous  to  render  any  voluntary  measure  perfectly 
hopeless.  District  Pauper  Schools  should  be  made  compulsory 
after  a  probationary  interval,  in  the  same  way  as  the  tithe 
commutations. 

Mr.  Pashley/  in  his  able  work  on  poor  laws,  fiilly  supported 
this  view. 

Miss  Carpenter,  throughout  her  book,  refers  so  continually  to 
Mr.  Fletcher  as  an  authority  on  the  subject,  that  we  are  com- 
pelled very  reluctantly  to  say  that  Mr,  Fletcher,  though  a  most 
active  inspector  of  schools,  and  a  most  diligent  and  laborious 
statistician,  never  was  an  authority,  nor  had  any  kind  of  personal 
experience,  which  could  entitle  his  opinion  on  penal  discipline  to 
the  weight  Miss  Carpenter  attaches  to  it.  We  are  at  a  loss  to 
find  how  or  when  he  made  the  "  dose  study  ^'  of  "  the  conti- 
nental Farm  Schools''  she  attributes  to  him.  The  only  evidence 
he  ever  gave  of  any  attention  to  the  subject  is  his  pamphlet  on 
the  Farm  School  system  of  the  continent,  published  last  year. 
It  con:tains,  no  doubt,  most  valuable  information  on  the  subject, 
and  well  it  may,  for  it  is  entirely  collected  by  Monsieur 
Ducpetiaux,  ''  and  given  in  his  own  words,"  as  Mr.  Fletcher 
very  properly  avows  in  page  6  of  his  panphlet.  Monsieur 
Ducpetiaux  was  specially  charged  by  his  government  (the 
Belgian)  to  collect  and  publish  the  result  of  his  really  laborious 
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aAd  personal  inqmries^  and  Mr.  Fletcher  Has  translated  and 
abstracted  diem  vary  nsefuUy.  As  to  being  himself  an  autho* 
lity  on  the  subject^  it  woidd  have  required  experience^  which 
neither  his  vocation  nor  his  opportunities  afforded  him. . 

Of  pauper  children  Mr.  Fletcher  knew  even  less  than  he  did 
of  criminal  children.  He  was  an  inspector  exclusively  of  Dis- 
senting, or  British  and  Foreign  Schools;  and  probably  never 
was  in  six  workhouse  schools  in  his  whole  life ;  and  so  little  did 
he  know  of  their  requirements  that  in  one  of  his  last  reports  he 
recommended  (in  the  teeth  of  the  Poor  Law  School  Inspector's 
repeated  and  elaborate  recommendations,  and  of  the  results  of 
M.  Pucpetiaux^s  experience),  that  District  Schools  for  pauper 
children  should  be  small.  To  make  them  so,  would  so  enor- 
mously increase  their  cost  as  to  render  them  wholly  impracticable. 
Nevertheless,  Miss  Carpenter,  after  justly  lamenting  Mr.  Flet- 
cher's death,  says,  "  May  others  be  raised  up  to  carry  on  his 
labours  in  behalf  of  ike  pauper  and  morally  neglected  children 
of  our  own  countiy !''  Fortunately,  they  who  did  so  when  Mr. 
Fletcher  was  living,  are  living  still,  and  are  hard  at  that  very 
work ;  and,  for  the  last  five  years  have  devoted  themselves  to 
that  especial  province,  and  by  whose  effort  facilities  have  been 
offered  for  die  erection  of  District  schools,  whereby  juvenile 
paupers  may  really  be  enabled  to  emei^e  from  the  pauper  status, 
instead  of,  as  at  present,  being  inured  to  and  reared  in  it. 

Mr.  Pashley,  in  his  very  able  book,  though  he  fully  recog- 
nises the  principle  of  industrial  training  for  this  class  of  children, 
seems  wholly  unaware  of  the  elaborate  discussion  the  subject 
has  nndei^ne  in  the  Parochial  Union  School  Beports,  pub- 
lished by  the  Committee  of  Council  on  Education ;  they  are 
worth  his  perusal. 

That  objections  have  been  and  will  continue  to  be  raised  to 
this  plan  for  securing  the  honest  industry  of  these  destitute 
classes,  we  do  not  for  one  moment  doubt,  but  let  not  the  better 
judgments  of  those  who  are  so  deeply  interested  in  their  wel- 
fare, be  warped  by  the  common  and  vulgar  arguments  raised  by 
a  few  of  the  old  squirearchy  and  prejudiced  guardians,  who, 
it  is  well  known,  never  look  one  inch  beyond  the  present 
expenditure. 
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Miss  Carpenter,  in  speaking  of  remedies  for  the  criminal  cluOU 
dren,  says,  in  which  we  quite  agree  with  her,  that— 

"  It  is  no  empirical  STstem  which  must  he  employed  towards  these 
children :  no  well-meant,  hut  misguided  sentimental  kindness  will  am- 
yert  them ;  nor  will  a  few  months,  or  eren  a  year,  generally  suffice  to 
eradicate  evils  which  have  heen  the  growth  of  their  life.  The  syston 
adopted  must  he  one  founded  on  God  s  own  immutahle  laws :  the  kind- 
ness shown  must  he  in  accordance  with  these,  and  spring  from  a  deep 
fountain  of  love  in  the  heart ;  the  period  occupied  in  the  cure  must 
he  limited  only  hy  the  degree  in  which  the  remedies  employed 
produce  their  due  effect  on  the  patient.*' 

Some  people  seem  to  think  that  much  good  may  be  effected 
towards  the  reformation  of  offenders  in  ordinary  prisons;  we 
are  rather  disposed,  as  regards  the  young,  to  agree  with  Miss 
Carpenter,  that  "  the  very  name  of  a  prison  school  is  an  ano- 
maly/' We  think  much  more  may  be  done  in  establishments 
like  those  at  Meltray,  the  Raue  Haus,  that  at  Hofvryl,  and  the 
American  Eeformatory  Schools ;  for  we  feel  sure,  that  where 
manual  and  industrial  labour  are  pursued  out  of  doors,  and  made 
attractive  to  the  children,  we  shall  be  more  likely  to  reform  and 
reclaim  them  than  they  ever  could  be  in  the  walls  of  a  pent*up 
prison,  where  we  sometimes  hear  insanity  has  been  the  result 
of  our  "  discipline,''  where  ft  exists,  and  certain  corruption  the 
result  of  our  want  of  it,  where  it  does  not. 

Mr.  Surt,  assistant  chaplain  at  the  Pentonville  prison,  startlea 
us  by  saying,  in  his  able  work  on  the  "  Results  of  the  System 
of  Separate  Confinement,"  that  since  the  relaxation  in  the 
discipline  has  take  place,  ''  insanity  has  increased,  and  the 
physical  health  has  not  improved."  We  must  say  tUs  is  rather 
difficult  to  understand ;  he  confirms  it  by  saying  that, ''  under  the 
altered  system,  insanity  has  been  eight  times  greater  than  during 
the  four  preceding  years,  when  the  original  system  was  in  full 
operation."  He  goes  on  to  say  that  "  the  amount  of  insanity 
has  been  greatest  in  those  classes  in  which  the  amount  of 
collective  moral  instruction  has  been  least." 

Mr.  Burt  draws  a  very  clear  distinction  between  separate  and 
solitary  confinement,  which  he  thinks  is  not  generally  sufficiently 
understood.  In  solitary  confinement  the  prisoner  never  sees 
or  converses  with  any  one.     In  separate  confinemoit  he  is 
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justly  kept  aloof  from  his  fellow  prisoners^  but  is  alloired  to 
conrerse  at  times  with  the  officers  of  the  prison  and  the  chaplain. 
Mr.  Burt^  in  upholding  separate  confinement^  says^ — 

''  I  advocate  an  adherence  to  the  Separate  System  in  its  integrity, 
because  under  this  discipline  more  than  under  any  other,  at  the  least 
cost  to  the  State,  and  with  the  least  injury  to  the  cruninal,  kindness 
may  be  combined  with  severity,  the  influences  which  most  counteract 
reformation  may  be  excluded,  the  most  powerful  motives  to  virtue 
may  be  brought  to  bear  upon  the  prisoner,  and  the  rules  for  living 
virtaonsly  may  be  most  successfully  inculcated.  By  these  means  afi 
that  can  be  done  by  hmnan  agency  will  be  done,  to  achieve  the  great 
ends  at  which  a  Christian  State  ought  to  aim  in  the  inffiction  of 
pimishment  upon  its  criminals." 

Mr.  Hill  proposes  a  general  plan  of  improvement^  by  which 

"  All  direct  jpower  with  regard  to  the  prisoners  should  be  transferred 
from  the  Justices  of  the  Peace,  as  a  body,  to  the  Visiting  Justices.'* 

He  further  suggests, — 

"  That  England  may  now  with  perfect  safety  take  a  step  in  advance 
of  Scotland,  and  estaolish  a  complete  system  of  prison  management, 
under  the  entire  direction  of  a  department  of  Government  (acting 
through  the  instrumentality  of  a  small  Board),  obtaining  thereby 
that  full  responsibility  which  attaches  only  to  undivided  power." 

He  is  very  decided  also  in  his  opinion,  that 

"Everything  seems  to  mark  the  present  time  as  favourable  for 
establishmg  a  broad  and  comprehensive  plan  for  providing  and 
regulating  prisons  efficient  in  operation  and  economical  in  cost." 

There  is  no  doubt  of  it.  So  far,  however,  from  any  progress 
at  present,  that  essential  part  of  reformatory  discipUne, — ^the 
reward  of  reformation, — is  nearly  withheld. 

"  The  introduction  of  the  second  stage  of  punishment  has  effected  a 
^reat  change  in  the  prospects  of  the  prisoners.  Originally  the  prisoner 
was  transported  directly  from  the  separate  prison  to  the  colony,  where 
be  would  be  removed,  as  far  as  practicable,  vcom  his  former  companions 
in  crime,  and  where  he  had  a  reasonable  prospect  of  earning  an  honest 
living.  At  that  time,  everything  was  done  that  could  be  done,  first, 
by  the  severity  and  reformatory  influence  of  the  system,  to  induce 
mm  to  rrform  ;  and  then  to  secure  to  him  the  fruits  of  reformation. 
Under  the  existing  arrangements,  the  prisoners  are  removed  from  the 
separate  discipline  to  the  hulks  or  other  public  works,  there  to  undergo 
an  intermediate  imprisonment,  in  the  society  of  other  criminals,  often 
eld  associates,  for  t^rms  ranging,  according  to  the  length  of  sentence, 
from  one  year  to  five,  and  even  to  ten  years.  When  that  second  stage 
of  punishment  is  past,  they  are  to  be  transported  with  tickets  of  leave; 
hut  in  t]ie  present  attitude  of  the  colonies  it  would  be  unjustifiable  to 
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betray  the  despondmg  and  oonficKng  convict  into  any  sanguine  hopes 
of  well-doing  irom  that  remote  indulgence.  Thus,  while  at  first  the 
prospects  of  the  convict  were  definite,  and,  within  reasonable  limits, 
encouraging  to  reformation,  now,  the  hope  which  formally  sustained 
him  under  contrition,  and  stimulated  him  to  better  resolutions,  is  ren- 
dered uncertain  and  remote. 

''Such  have  been  the  infringements  upon  the  integrity  of  the  original 
B^rstem.  Their  exnediency  upon  the  groimds  of  health  and  economy 
will  be  subsequently  investigated ;  our  first  inquiry  is  as  to  the  moral 
results. 

''  That  the  introduction  of  the  alterations  described  has  been  fol* 
lowed  by  a  great  decrease  of  reformation  is  a  matter  of  fact,  which  has 
been  already  shown." — P.  44. 

It  is  a  matter  of  extreme  regret  that  so  it  should  be. 

The  time  has  come  for  the  establishment  of  industrial  penal 
institutions  on  a  large  and  effective  scale.  St.  Helena  would 
afford  an  admirable  locality  for  one.  This  would  combine  all 
the  requisites  of  reformation  and  correction^  for  it  is  essential  to 
keep  up  the  terror  of  transportation  as  a  deterring  punishment. 
Other  islands  might  be  selected  for  milder  offences^  and  tbuB 
the  large  colonies  would  be  exempted  from  the  curse  of  a  con* 
stant  influx  of  criminal. population^  with  its  attendant  depravities 
and  demoralization.  The  great  object  should  be  to  improve 
transportation^  not  to  dispense  with  it.  There  is  no  other 
secondary  punishment  balf  as  effectual.  We  have  heard  of  aa 
infinity  of  evils^  and  abuses^  and  shortcomings  in  the  present, 
or  rather  past^  system  pursued  in  our  penal  settlements;  but, 
strange  to  say^  we  have  heard  but  little  of  any  efforts  to  amend 
it,  and  to  render  the  discipline  there  really  reformatory.  What- 
ever can  be  done  at  home  to  render  it  so  can  be  done  quite  aa 
weU,  and  on  some  accounts,  far  better,  in  a  colony. 

We  have  a  great  notion  that  Captain  Maconochie's  plan,  a 
little  modified,  would  answer  well. 

To  return  to  Mr.  Hill^s  proposals,  which  are  so  general  in  their 
character,  that  they  partake  more  of  the  features  of  a  millennium 
than  of  a  remedy  for  a  specific  evil;  he  says  that — 

''  They  consist  chiefly  of  good  education  and  the  general  spread  of 
knowledge ;  the  cultivation  of  habits  of  forethought,  sobriety,  and 
frugality,  with  the  control  of  the  passions ;  the  promotion  of  habits 
of  industry  and  self-reliance,  and  the  adoption  of  all  other  practicable 
means  for  raising  every  class  of  society  beyond  the  sphere  of  destitu-* 
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tion,  and  into  that  of  comfort  and  moderate  wealth ;  sach  a  remodel- 
ling of  our  laws  as  shall  bring  the  statute  book  as  nearly  as  possible 
into  coincidence  with  the  eternal  principles  of  justice,  so  that  while  it 
is  a  code  of  municipal  hiw,  it  majr  ako  serve  as  a  manual  of  morality ; 
and,  lastly,  the  adoption  of  such  means  as  shall  secure,  as  far  as  prac- 
ticable, that  every  offence  be  followed  by  immediate  detection  and 
certam  conviction,  and  the  criminal  brought  deeply  to  regret  the 
wrong  he  has  committed,  and  to  labour  earnestly  in  the  work  of 
refonnation,  and  in  obtaining  the  means  for  making  restitution  to 
the  person  whom  he  has  injured." 

Mr.  Hill  condudes  by  saying  that :— ^ 

"  If  the  provision  and  management  of  prisons  were  wholly  national, 
almost  erery  kind  of  improvement  could  readily  be  carried  into 
effect ;  and  that  in  the  safest  manner,  by  first  tr^ng  the  plan  on  a 
small  scale  under  the  best  circumstances  for  affording  a  trustworthy 
result,  and  then  as  experience  might  suggest,  gradually  extending 
its  operation.  By  such  an  arrangement  too,  with  the  institution  of 
a  public  prosecutor,  the  appointment  of  local  criminal  judges,  the 
amendment  of  the  criminad  law,  and  the  establishment  in  dl  parts 
of  the  country  of  an  e£Scient  police,  with  a  reserved  force  to  act  in 
cases  of  internal  tumult,  and  (as  a  militia)  to  defend  the  country 
from  foreign  aggression,  the  Qoyemment  would  be  placed  in  a 
position  eTOctusdly  to  discharge  its  great  function  of  protecting  the 
Uves  and  property  of  the  Queen's  subjects ;  while,  by  creating  the 
motives  that  have  been  suggested  for  securing  to  every  child  an 
efficient  education,  by  adopting  the  measures  that  have  been  proposed 
for  freeing  the  country  nrom  mendicity,  and  hj  withdrawmg  from 
the  statute-book  every  remaining  law  which  diminishes  the  reward 
of  honest  industry,  or  otherwise  wars  against  justice,  I  would  fain 
tope  that  there  would  eventually  be  diffiised  through  the  land  such 
an  amount  of  virtue,  contentment,  and  happiness,  as  would  obtain 
for  our  country,  with  the  willing  consent  of  the  whole  civilized  world, 
the  noble  office  to  teach  the  nations  how  to  live." 

All  tbis  is  very  good  and  very  patriotic^  but  mucli  too 
general  to  be  practically  nsefiil.  We  want  an  amended  reformat 
toiy  system  of  prisons  at  home^  where  hard  work  and  effectual 
moral  training  shall  be  combined  with  every  kind  agency  which 
can  be  set  to  work  on  the  heart.  Secondly;  for  the  worst  class 
of  offences  we  want  an  amended  system^  on  a  similar  principle^ 
in  the  colonial  islands,  so  as  to  amend  and  retain  the  punish- 
ment and  terrors  of  transportation.  For  the  young  offender  at 
home,  we  believe,  nothing  can  be  better  than  some  such  plan  as 
Miss  Carpenter's.  We  gave  a  draft  of  a  bill  in  our  last 
number,  which  might  form  the  skeleton  of  such  a  scheme. 
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.    Mr.  Hill's  spedal  remedies  are  sometimes  meagre^  and  almost 

petty ;  at  least  in  scope^ — ^thongli  always  good  in  principle.    Here 

are  specimens : — 

.    1.  The  police  should  not  have  such  large  premiums  for  the 

apprehension  of  offenders.     He  thinks  that — 

"  So  long  as  the  police  receive  large  premiums  for  the  appre- 
hension of  great  criminalB,  it  is  evidently  their  interest  (although 
many  of  them  are,  no  doubt,  too  honourable  to  be  so  swayed)  that 
great  criminal  b  should  exist ;  their  motive  for  the  extinction  of  such 
offenders  being  scarcely  greater  than  that  of  a  poacher  for  the  extir- 
pation of  hares  and  pneasants.  And  great  as  is  this  objection  to 
the  practice  oif  offering  such  rewards,  it  is  not  the  greatest ;  for  the 
terrible  cases  of  *  blood-money'  that  have  sometimes  come  to  %ht; 
show  that  o£S.ciaI  villains  ha^e  been  found,  under  the  stimulus  of 
these  rewards,  to  get  up  evidence  agunst  persons  who  w»e  whdly 
innocent." 

We  do  not  understand  this  reasoning  at  aU.  Is  it  meant 
that  these  mostly  honourable  policemen^  who  will  not  be  swayed^ 
nevertheless  will  be  swayed  by  the  premiums^  and  keep  up  in 
some  inexplicable  fashion  the  breed  of  felons  and  a  crop  of 
great  crimes  ?  It  seems  to  us  that  the  great  premium  cannot 
foe  got  without  the  conunittal  oi  the  great  offender;  how^  then^ 
is  this  compatible  with  having  no  farther  motive  for  their 
apprehension  than  that  of  poachers  and  petty  offenders?  It 
never  seems  to  strike  Mr.  Hill^  tiiat  the  great  premium  acts 
beneficially  as  a  counterpoise  to  the  bribe  of  the  offender,  so 
often  tendered,  and  we  are  afraid  not  unfirequently  accepted. 
,  2.  A  free  use  of  paper-money  is  another  of  Mr.  Hill^s  nos* 
trums.     He  holds  that — 

*'  Some  of  the  most  objectionable  taxes,  in  their  tendency  to  ctesAe 
crime,  are  those  which  afford  temptations  to  steal  money.  As  rcr 
gards  cheques,  indeed,  provided  they  are  to  be  paid  through  a  bank, 
a  eecurity  has  of  late  years  been  devised ;  but  no  such  safeguard  has 
yet  been  extended  to  bank-notes,  though  this  might  readily  be  done 
if  there  were  no  stamp-duty  to  prevent  ordinary  bank-notes  being 
made  payable,  like  bank  post-biUs,  a  certain  number  of  days  after 
sight. 

"  K  this  change  were  made,  and  if  tbe  law  allowed  the  same  free 
use  of  paper  money  in  the  rest  of  the  kingdom  as  it  does  in  Scotland, 
there  would  seldom  be  much  temptation,  so  far  as  money  is  con- 
cerned, to  turn  highwayman,  footpad,  or  burglar;  for  the  money, 
when  obtained,  would  in  the  main  be  of  no  value,  as  its  payment 
could  instantly  be  stopped." 
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In  the  first  plftoe^  payment  of  bank-notes  can  be  stopped  now. 
But  does  Mr.  Hill  seriously  mean  to  suggest  a  retnm  to  paper 
currency  in  order  to  put  this  homceopathic  check  on  highway, 
men?  If  so^  '^ puerile "  is  too  mild  a  term  for  such  a  chimera. 
We  beg  to  assure  him  that  the  stamp  does  not  prevent  bank<> 
notes  being  payaUe  certain  days  after  sight. 

S.  Mr.  Hill  proposes  an  alteration  in  the  law  of  partnership, 
so  that  employers  may  take  their  labourers  into  partnership 
with  limited  lialnlitiei^  in  order  to  prevent  their  resorting  to 
trades  unions  t 

4.  Mr.  Hill  suggests  fiirtherj  that  in  order  to  prevent  wives 
and  husbands  lulling  each  other^  ui^ed  thereto  by  the  inde- 
feasibility  of  the  marriage  bond,  the  property  of  the  wife  shall 
be  at  hear  own  disposal,  and  divorces  be  facilitated.  This  may 
be  a  reasonable  measure  on  other  grounds  than  as  a  prevention 
4^€aiine^ 

Tkea^  are  other  parts  of  this  book,  however,  which,  together 
with  the  works  oi  Mr.  Surt  and  Miss  Carpenter,  render  it  well 
worthy  of  the  attentive  consideration  0S  all  law  rrformers. 

We  trust  that  the  committee  now  sitting  on  the  sulgect  of 
juvenile  offenders  wiU  have  some  practical  result.  They  are 
taking  mo^t  valuable  evidence  diligently  and  intelligently. 
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New  Commentaries  on  the  Laws  of  England  (partly  founded  on  Black- 
stone).  By  Heniy  John  Stephen,  S^rjeant-at-Law.  Third  Edition. 
Prepared  for  the  Press  by  James  Stephen,  Banister-at*Law,  and 
Professor  of  Law  at  Eling's  College,  in  the  University  of  London. — 
London :  Butterworths.    Hodges  and  Smith,  Dublin.    1853. 

WE  have  long  regarded  this  as  the  most  valuable  law  book 
extant.  We  make  no  exception.  We  believe,  moreover, 
the  labour  saved  to  the  student  by  this  work  to  be  invalviable. 
Nor  are  we  sure  that  any  amount  of  labour  could  give  him  the 
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same  compreliensiye  insight  to  tlie  science  he  is  about  to  6iiter 
upon.  It  is  the  grammar  of  law.  It  is  sheer  nonsense  to  talk 
of  the  worth  of  Blackstone  now-a-days.  We  undertake  to  say, 
that  the  student  who  should  read  him  now  would  have  to  unread 
half  the  work  contains,  and  add  as  much  more  to  his  information 
when  he  had  exhausted  all  that  Blackstone  knew.  This  results  not 
merely  from  the  changes  which  have  since  then  taken  place,  but 
from  the  diffuse  and  often  verbose  style  in  which  Blackstone 
wrote  his  very  faulty  work,  which  it  haa  been  the  fiushion  of  a 
coniparatively  illiterate  age  to  laud  and  extol.  We  venture  to 
suggest  to  Serjeant  Stephen  to  discard  Blackstohe  altogether^ 
and  to  re-write  the  passages  he  has  modestly,  but  injudiciously^ 
interpolated,  in  his  own  infinitely  superior  composition.  We 
need  not  remind  him  of  a  divine  maxim,  as  to  the  pieceing  of  an 
old  garment  with  new  patches ;  and  we  believe  the  patching  of 
the  new  with  the  old  a  resource,  if  possible,  stiU  sillier.  Every 
one  laments  the  disfigurement  of  the  book,  resulting  fi*om 
the  unsightly  right-angled  parenthesis  marks,  which  botch 
nearly  every  page  of  Mr.  Roworth's  neat  typography.  More- 
over, parenthesis  marks  have  another  signification  appropriated 
to  them,  and  do  not  mean  "  copied  from  Blackstone,'*  or  ever 
have  the  effect  of  quotation  marks.  They  should  not,  we  think> 
be  wrested  from  their  proper  signification.  But  we  readily 
admit  that  these  are  quite  minor  objections.  The  chief  objec- 
tion is,  that  what  Blackstone  wrote  is  infinitely  inferior  to  what 
Serjeant  Stephen  could  write;  and  yet  he  treasures  up  the 
smallest  bits  of  Blackstone^  as  if  they  were  precious  stones  to 
be  set  in  metal  of  inferior  value;  or  as  the  choicest  gems  in 
mosaic.  Here  is  an  example;  the  bit  in  brackets  is  fr*oni 
Blackstone : — 

"  A  Burrender  [is  done  by  these  words,  *  hath  surrendered,  granted, 
and  yielded  up,*J  or  the  like." 

Why  Serjeant  Stephen  could  not  have  expressed  what  is 
stated  within  these  brackets  without  the  formality  of  quoting 
them  from  his  prototype,  we  cannot  guess.  Was  he  tempted  by 
the  beauty  of  the  term  "done?"  Its  accuracy  could  hardly 
have  charmed  him ;  for  most  unquestionably  the  surrender  is  not 
"  done"  by  the  words  cited,  though  those  words  declare  it,  and 
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gi?e  it  effect.    It  is  really  carrying  one's  idolatry  a  little  too  far 
to  patch  in  Blackstone's  blunders  and  crudities. 
Here  is  another : — 

"  The  next  disability  (for  marriage)  is  want  of  age.  This  is  suffi- 
cient to  ayoid  all  other  contracts,  on  account  of  the  irabecility  [of 
judgment  in  the  parties  contracting ;  i^forHari,  therefore,  it  ought  to 
avoid  this,  the  most  important  contract  of  any.]  The  age  for  consent 
to  matrimony  is  fourteen  in  males,  and  twelve  m  females.*' 

The  interpolation  is  unfortunate^  and  the  ''  h  fortiori''  remark 
inconsistent  with  the  context;  for  if  it  be  &  fortiori  needful  that 
the  contracting  parties  to  a  marriage  be  of  mature  age^  how 
comes  it  that,  while  a  young  man  is  not  old  enough  to  contract 
for  a  box  of  segars  at  twenty,  he  may  nevertheless  contract  for 
a  wife  at  fourteen? 

The  ^  fortiori  argument  establishes  the  exact  reverse.  The 
canon  law  shows  that  the  maturity  of  the  judgment  is  really 
less  concerned  than  the  ability  ad  matrimonium;  and  the  whole 
argument  on  the  civil  law  is  a  mistake  which  had  been  better 
veiled.  Blackstone's  blunder,  at  any  rate,  need  not  have  been 
mtroduced  to  blur  the  passage. 

Let  us  now  give  specimens  of  the  style  which  Serjeant  Ste- 
phen so  sedulously  cherishes,  that  he  hoards  fusty  fragments 
Kke  these : — 

*'  And  here  it  is  to  be  observed,  that  the  pand  so  escheating  after- 
wards follows  the  seignory,  as  being  a  fnut  thereof.  Therefore,  if 
the  lord  was  entitled  to  the  seignory  by  purchase,  the  land  escheated 
will  descend  to  his  heirs  genial ;  if  by  descent,  they  (ne)  will  be 
inhervtMe  onkf  by  eueh  qf  his  heire  as  are  capable  of  inheriting  the 
other" 

To  persons  who  abeady  know  the  law  of  escheat  this  is  intel- 
ligible, simply  because  they  understand  it  ahready ;  but  we  think 
we  may  defy  any  novice  in  law  to  construe  such  a  crabbed,  ill- 
expressed  sentence.  Why  on  earth  Seqeant  Stephen  did  not 
write  this  in  his  own  clear  style,  we  are  indeed  at  a  loss  to 
conceive. 

It  is  refreshing  to  turn  to  his  own  composition  after  so 
nauseous  a  dose — homoeopathic  though  it  be — of  grim  old 
Blackstone.     The  Serjeant  is  treating  of  estates  in  reversion 
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(book  i.  p,  807)>  and  has  happily  discivdod  every  chip  of  the 

old  block : — 

''  From  what  has  been  premised,  it  appears  that  a  leyersioii  and  a 
remainder  are  both  estates  in  expectancy,  but  differ  in  this  respect, 
that  the  former  reaiains  ia  the  graatoi*}  W  act  or  oonstroetion  of  laws 
as  part  of  his  former  eata4i€^  but  a  remaundbn?  ia  am  estate  newly  created 
b J  1^  act  of  the  grantor.  And  here  it  ia  very  material  to  renark, 
that  it  Is  onh  by  way  of  remainder^  tibat  at  common  law  (that  is^ 
independently  of  certain  conyeyances^  founded  on  a  statute  to  be 
hereafter  mentioned),  a  man  can  create  a  new  freehold  estate  in 
expectancy,  in  a  corporeal  hereditament,  For  it  is  an  andent  rule, 
wmch  lies  at  the  root  of  the  learning  relatiye  to  remainders,  that  a 
freehold  in  hereditaments  corporeal  cannot  be  created  to  commence 
mfittwroy  that  is^  to  take  effect  in  possessioa  at  a  distant  pmod  of 
time»  without  the  interposition  of  a  particular  estate  on  whidi  it  shall 
be  expectant.  Thus  if  A.,  seised  in  lee  of  lands,  conyey  them  to  B.,  to 
hold  to  him  and  his  heirs  for  eyer,  after  the  end  of  tnree  years  next 
ensuing,  this  is,  at  common  law,  a  yoid  conyeyanoe.  This  is  because 
HO  fre^ld  can  ia  general  be  created  aii  oomiaon  law,  in  a  corporeal 
hereditament,  without  liyery  of  seisin ;  a  ceremony  in  its  nature 
incompatible  with  a  grant  of  the  freehold  in  Jutwro^  inasmuch  as  it 
imports  a  deliyery  of  possession,  and  consequently  supposes  that  a 
Bgnt  to  the  immediate  possession,  and  not  m^:^  a  future  estate,  is 
conyeyed  by  the  feoffee.  And  as  it  is  the  necessity  for  liyery  of 
seisin  which  constitutes  the  reason  of  the  rule,  so  the  rule  itself 
extends  not  to  mere  chattel  interests ;  which  being  created  as  we 
hayo  seen,  without  that  ceremony,  am  also  capable  of  commeneing 
vikfiiiturih  Thus  though  the  fee  cannot  be  cheated  at  common  bw 
to  hold  as  from  next  Michaelmas,  yet  a  lease  for  seyen  years  from 
next  Michaelmas  will  be  good.*' 

Every  one  who  runs  may  read  this  clear,  forcible,  yigorous 
style,  l^hia  is  extracted  from  the  first  Tolume,  which,  as  eyery 
fxtie  knows^  treats  of  peraoBal  rightsL 

The  t^eeoiid  Tolinne,  relating  to  the  ri^ts  of  property,  ia  most 
ably  written ;  we  think,  on  the  whole,  the  most  so  of  any.  The 
dtyisiou  of  the  matter  is  adxmrabto. 

We  xaay  cite  aa  iustatieo  h^^  of  the  great  care  taken  by 
tih^  Barnes  Stephen^  to  wluna  much  credit  is  du^e  for  the  inteUi- 
gent  seal  and  difigence  he  has  eyineed  ill.  prefrapring  thi»  edition 
fer  the  press.  In  treating  of  the  law  of  domestic  servants;,  the 
16  &  16  Vict.  c.  11,  is  duly  introduced,  and  such  part  as  bears 
ou  the  8ul|}ect  tersely  but  suffleieatly  stated. 

In  ^soussing  the  laws  regulating  election  petitions,  the  11  &  12 
Vict.  0.  98,  is  also  fuHy  in^troduiced ;  aod  as.  this  subject  affords 
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a  fair  example  of  the  learned  author's  aptitude  for  dear  oon- 
densation  of  law^  we  give  the  following  extract  from  this  part  of 
the  volume : — 

**  1.  No  person  is  competent  to  vote  unless  his  name  appears  on 
the  register  of  electors ;  but,  on  the  other  hand,  the  law  does  not 
permit  the  qualification  of  any  person,  who  has  been  so  registered, 
to  be  questioned  at  the  time  of  polling ;  nor  is  an;^  inquiiy  what- 
ever allowed  to  be  made  at  the  time  of  polling,  relative  to  the  ri^ht 
of  any  perscm  to  vote,  except  onl^  as  follows, — that  the  returmng 
officer  or  his  deputy  shall  (it  reqmred  on  behalf  of  any  candidate  to 
do  so)  put  to  the  voter  at  the  time  of  tendering  his  vote,  and  not 
afterwards,  two  questions,  worded  in  such  manner  as  the  Act  of 
Parliament  in  that  behalf  prescribes  (or  either  of  those  questions), 
the  object  of  which  is  to  ascertain,  1st,  the  identity  of  the  voter  with 
the  person  registered,  and  in  respect  of  whose  qualification  he  pro- 
poses to  vote ;  2nd,  that  he  has  not  alreadv  voted  at  that  election. 
He  may  also  (upon  the  like  requisition)  be  put  to  his  oath  upon 
these  matters.  Bat  the  law  provides,  that  no  person  claiming  to  vote 
shall  be  excluded  from  doing  so,  tmless  it  appears  upon  his  answers  to 
the  questions  that  he  is  not  entitled  to  vote,  or  unless  he  refuses  to 
take  such  oath,  or  the  oath  against  bribery.    For, 

**2.  A  voter  is  also  liable  (if  required  by  any  candidate  or  by  any 
two  electors)  to  take  the  oath  last  mentioned ;  but  the  oaths  of 
allegiance  and  supremacy,  and  some  other  oaths  formerly  required  on 
these  occasions,  are  now  dispensed  with. 

^  3.  Though  no  person  can  vote  unless  his  name  be  on  the  register, 
yet  a  person  who  has  been  excluded  from  the  register  by  the  *  revising 
barrister's'  decision,  may  nevertheless  tender  his  vote  at  the  elec- 
tion, and  the  returning  officer  is  botind  to  enter  it  in  the  poll-book  as 
having  been  tendered,  distinguishing,  however,  all  votes  so  tendered 
from  votes  admitted.  And  in  the  event  of  a  petition  to  the  House  of 
Commons,  complaining  of  an  undue  election  or  return,  the  correctness 
of  the  register,  either  as  to  votes  excluded  or  admitted,  may  be  im- 
peached before  the  committee  appointed  for  the  trial  of  the  petition, 
and  the  vote  allowed  or  rejecte((  as  the  case  may  be,  and  the  poU 
altered  accordingly." 

The  third  volume  treats  of  Public  Bights  and  Civil  Injuries. 

We  cite  the  following  description  of  the  laws  regulating 
benefit  and  provident  societies ; — a  very  useful  section  of  the 
new  part  of  the  work,  in  which  the  learned  Ser^eant^  happily^ 
could  not  enlist  Blackistone ;  so  that  these  passages  are  nowise 
disfigured^  but  are  purely  his  own.  Mark  the  simplicity  and 
purity  of  the  style. 

^5.  Benefit  Bmldkhg  Soeieties. — The  sanction  and  assistance  of 
the  legislature  have  also  been  granted  to  societies  established  to 
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raise  a  subscription  fiind,  by  advances  from  which  the  members  shall 
be  enabled  to  build  or  purchase  dwelling-houses,  or  to  purchase 
land,  such  advances  being  secured  to  the  society  by  mortgage  of  the 
premises  so  built  or  purchased.  By  an  Act  of  the  6  &  7  Wm.  4, 
c.  32,  societies  of  this  description,  upon  the  certificate  and  deposit  of 
their  rules,  as  required  by  the  Acts  relative  to  friendly  societies,  are 
enabled  to  transfer  shares  without  payment  of  stamp  duty,  and  to 
effect  reconveyances  of  the  mortgaged  property  by  a  mere  receipt  for 
the  money  advanced,  without  incurring  the  expense  of  a  formal 
instrument.  Thev  are  also  made  subject  in  general  to  the  various 
provisions  of  the  law  relating  to  friendly  societies. 

"  Industrial  and  Provident  Societies, — Lastly,  it  has  been  deemed 
expedient  to  extend  the  provisions  of  the  Act  relating  to  friendly 
societies  to  such  associations  of  working  men  as  have  been  formed 
for  the  mutual  relief,  maintenance,  education,  and  endowment  of  the 
members,  their  husbands,  wives,  children,  or  kindred,  and  for  pro- 
curing to  them  food,  lodging,  clothing,  and  other  necessaries,  by 
exercising  or  carrying  on  in  common  their  respective  trades  or 
handicra^s ;  and  in  favour  of  such  associations,  under  the  name  of 
*  industrial  and  provident  societies,'  it  has  been  provided,  by  15  &  16 
Vict.  c.  31,  that  all  the  provisions  relating  to  friendly  societies  shall, 
in  general,  and  subject  to  certain  exceptions,  be  applicable  to  them. 
But  it  is  enacted  that  no  society  shall  be  entitled  to  the  benefit  of 
that  Act,  of  which  the  rules  shall  not  provide  that  the  interest  of 
any  one  member  shall  not  exceed  lOOZ.,  exclusive  of  any  annuity, 
and  in  the  case  of  annuity,  shall  not  equal  SOL  per  annum ;  and  that 
nothing  in  the  Act  shall  be  construed  to  restrict  the  liability  of  any 
member  to  the  lawful  debts  and  engagements  of  the  society,  subject, 
however,  to  a  proviso,  that  such  liability  shall  cease  at  the  expiration 
of  two  years  from  his  ceasing  to  be  a  member  of  the  society. 

"  In  conclusion,  we  may  observe,  that  while  these  benefits  are 
conferred  upon  the  different  species  of  institutions  above  enumerated, 
upon  condition  that  their  nues  are  duly  certified,  one  of  them  is 
partially  extended  even  to  institutions  wnose  object  is  different,  and 
which  GO  not  comply  with  that  condition.  Por  by  9  Geo.  4,  c.  92, 
8.  27,  any  charitable  or  provident  institution,  or  endowment  whatever, 
if  *  for  the  benefit  of  the  poor,'  may  be  allowed  to  deposit  its  frinds. 
in  the  savings'  bank,  at  a  rate  not  exceeding  1001,  per  annum,  to  the 
aggregate  amount  of  300Z.'  " 

The  description  of  the  prisons  is  also  admirably  given,  and 
this  again  affords  evidence  that  no  statutes,  however  recent,  are 
omitted,  but  are  all  noticed  in  their  proper  places.  Luckily 
again,  for  posterity,  on  this  subject  also  Blackstone  was  dumb ; 
and  Stephen  alone  speaketh : — 

"  The  Queen's  Prison ;  which  is  appropriated  to  the  debtors  and 
criminals  confined  under  process,  or  by  authority  of  the  superior 
courts  at  Westminster,  and  the  High  Court  of  Admiralty,  and  also 
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to  penons  imprisoned  under  the  Bankrupt  law.  There  existed  till, 
of  late,  three  separate  gaols  for  the  reception  of  such  prisoners,  viz., 
the  Queen's  Bench,  the  Fleet,  and  the  Marshalsea  prisons.  But  by 
5&6  Vict.  c.  22  (amended  by  11  &  12  Vict.  c.  7),  these  are  now 
consolidated  into  one.  Towards  the  maintenance  of  the  prisoners 
herein  contribution  is  made  out  of  the  county  stock,  or  rates  of  the 
seyeral  counties  and  divisions  in  England  and  Wales;  and  as  to 
management,  it  is  subject  to  such  regulations  as  in  the  Acts  con- 
tained, and  to  such  as  shall  be  made  from  time  to  time  by  one  of 
Her  Majesty's  principal  Secretaries  of  State,  and  afterwards  laid 
before  Parliament. 

''The  Milbank  Prison  (formerly  called  the  Penitentiary  at  Mil- 
bank),  for  the  reception  of  convicts  under  sentence  or  order  ot 
transportation,  to  be  there  confined  until. the  sentence  or  order  shall 
be  executed,  or  until  the  convict  shall  be  entitled  to  his  freedom,  or 
be  removed  to  some  other  place  of  confinement.  The  justices  of  the 
peace  have  no  authority  over  this  prison ;  but  it  is  placed,  by  13  &  14 
Vict.  c.  39,  under  a  board  of  three  persons,  to  be  appointed  Dy  a  prin- 
cipal Secretary  of  State,  as  directors  of  the  prisons  of  Parkhurst, 
Pentonville,  Milbank,  and  of  the  places  for  coi^ement  of  male 
offenders  in  England  under  sentence  of  transportation,  and  to  be  a 
body  corporate,  by  the  name  of  *  The  Directors  of  Convict  Prisons.' 
These  directors  are  to  make  regulations  for  the  government  of  the 
Milbank  Prison,  subject  to  the  approbation  of  a  principal  Secretary 
of  State,  and  to  make  yearly  reports  to  such  secretary,  as  to  all 
nuitters  relating  to  the  prison  or  the  convicts ;  which  reports  are  to 
be  afterwards  laid  before  both  Houses  of  Parliament.  A  principal 
Secretary  of  State  is  also  to  appoint  for  the  prison  a  governor,  a 
chanlain,  a  medical  officer,  a  matron,  and  such  other  officers  as  may 
be  cieemed  necessary. 

''  The  Parkhurst  Prison ;  established  in  the  Isle  of  Wight,  for  the 
confinement  and  correction  of  young  ofienders,  male  or  female,  as 
well  as  those  under  sentence  of  imprisonment.  The  rules  of  this 
prison  are  to  be  made  by  one  of  the  principal  Secretaries  of  State, 
and  afterwards  laid  before  Parliament ;  and  they  may  include  the 
infliction  of  corporal  punishment  on  all  such  offenders.  By  tbe  ^ame 
authority  a  governor,  chaplain,  surseon,  and  matron,  and  all  other 
necessary  officers  are  to  be  appointed.  This  establishment  is,  more- 
over, placed,  by  13  &  14  Vict.  c.  39,  under  the  superintendence  of 
the  *  Directors  of  Convict  Prisons,'  who,  if  they  discover  any  abuses, 
are  to  report  the  same  to  a  principal  Secretary  of  State ;  and  shall 
abo  make  a  half-yearly  report  as  to  its  state  and  condition. 

"  The  Pentonville  Prison ;  established  by  6  &  6  Vict.  c.  29,  and  pro- 
vided for  the  confinement  of  male  convicts  under  sentence  or  order  of 
transportation,  until  they  shall  be  transported  or  entitled  to  their 
freedom,  or  removed  to  some  other  place  of  imprisonment.  It  is 
placed,  by  13  &  14  Vict.  c.  39,  under  the  superintendence  of  the 
same  authority  as  the  prisons  of  Milbank  and  Parkhurst,  viz., '  The 
Directors  of  Convict  Prisons ;'  and  power  is  conferred  on  them  to 
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hold  meetiogs  and  make  rules,  erubject  to  the  approbation  of  a  prin- 
cipal Secnretaiy  of  State ;  and  with  the  like  approbation  to  appoint 
officers,  consisting  of  a  governor,  a  chaplain,  a  medical  officer,  and 
such  others  as  may  be  found  necessarj.  And  it  is  provided  that  the 
directors  shall  from  time  to  time  appoint  one  or  more  of  themselves 
to  visit  the  prison  during  the  intervals  between  their  meetings ;  and, 
if  they  thins:  fit,  may  delegate  power  to  such  visitors  to  make  orders 
in  eases  of  pressing  emergency.  And  further,  that  the  directors 
shall  annuallv  make  repjorts  to  the  Secretary  of  State  as  to  all  matters 
relating  to  the  prison,  its  discipline  and  mani^ment ;  which  reports 
shall  afterwards  be  laid  before  both  Houses  of  Parliament." 

We  cite  this  to  show  how  thoroughly  popular^  as  well  as 
scientifio^  is  the  treatment  of  the  new  part  of  the  work. 

The  fourth  volume  finishes  the  subject  of  civil  injuries,  and 
completes  that  of  crimes. 

We  sincerely  wish  that  a  liberal  condensation  of  this  part  of 
the  treatise  were  compiled  for  general  circulation  among  the 
people;  published  at  a  low  price,  it  would  not  only  have  a  lai^e 
sale,  but  do  infinite  good  in  extending  a  knowledge  of  the  most 
useful  part  of  the  law  among  the  populace. 

The  laws,  for  example,  defining  crimes  as  regards  animals 
9je  little  known.  See  how  well  they  are  stated  here.  Con- 
densation is  not  needed : — 

"  An  eighth  ofience,  which  properiy  ranks  under  this  head  (horse* 
racing),  is  that  of  wanton  and  furious  driring;  as  to  which,  it  is 
provided  by  1  Q«o.  4,  c.  4,  that  if  any  person  shall  be  maimed,  or 
otherwise  mjured,  by  reason  of  the  wanton  and  furious  driving  or 
racing,  or  by  the  wilful  misconduct  of  any  coachman,  or  other  person 
having  the  charge  of  any  stage-coach,  or  other  public  carriage,  such 
wanton  and  ferocious  driving  or  racing,  or  wilful  misocmduct  of  such 
coachman,  shall  be,  and  the  same  is  thereby  declared  to  be  a  mis* 
demeanour,  and  punishable  as  such  by  fine  and  imprisonment,  bnt 
subject  to  a  proviso,  that  the  enactment  shall  not  extend  to  hacknej 
coaches  drawn  by  two  horses  only,  and  not  plying  for  hire  as  stage- 
coaches. This  Act,  however,  must  be  taken  as  declaratory  only  of 
the  common  law,  in  the  oases  to  which  it  refers ;  for  at  common  law 
it  is  a  misdemeanour,  and  may  even  amount  to  manslaughter,  or 
murder^  for  any  person  to  drive  or  ride  so  wantonly  and  furiously  as 
to  endanger  the  passengers  on  the  highway." 

The  new  statutes  14  &  15  Vict.  cc.  19,  100,  on  criminal 
indictments,  ai'e  set  forth  in  their  prefer  place. 

The  following  statement  of  the  mode  in  which  queen^s  evi- 
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denoe  is  admissible  is  extremely  well  pnt^  and  shows  how  valu- 
able diis  w<»*k  is^  even  ftnr  practical  men  as  well  as  students :— 
**  It  has  also  been  usual  for  the  justices  of  the  peace,  by  whom  any 
penons  charged  with  SeAQuj  are  committed  to  gaol,  in  cases  wherd  & 
has  appeared  probable  that  the  evidence  woidd  otherwise  be  insuf^ 
ficient  to  obtain  a  conyiction,  to  hold  out  a  hope  to  some  one  of  the 
accomplices,  that  if  he  will  fairly  disclose  the  whole  truth  as  a  witness 
on  the  trial,  and  bring  the  other  oflonders  to  justice,  he  shall  himself 
escape  punishment.  Such  an  accomplice  is  usua^y  said  to  be  ad- 
mitted to  become  gueen^9  evidence  ;  but  his  admission  in  that  capacity 
requires  the  subsequent  sanction  of  the  judges  of  gaol  delivery.  Nor 
will  any  person  in  general  be  admitted  as  queen's  evidence  n  it  ap- 
pear that  he  is  chm^d  with  any  other  felony  than  that  in  questmn* 
The  testimony  of  an  accomplice  is  in  all  cases,  indeed,  regarded  with 
jnst  suspicion;  and  unless  his  statement  is  corroborated  in  some 
material  part  by  unim{>eachable  evidence,  the  jury  are  usually  advised 
by  the  judge  to  acquit  the  pracmer;  and  if  the  accomplice,  after 
having  oon^ssed  the  crime,  and  being  admitted  as  queen's  evidence, 
&ils  in  the  condition  on  which  he  was  so  received,  by  refusing  to  give 
fair  and  full  information,  he  is  then  himself  liable  to  be  tried  for  the 
offence,  and  may  be  convicted  on  his  own  confession." 

We  must  close  this  brief  notice  of  this  invaluable  book  with 
one  more  word  on  the  expediency  on  all  scores  of  omitting  from 
the  next  edition  any  fiirther  reference  to  Blackstone  than  such 
as  brief  notes  may  supply.  It  would  not  occupy  more  than 
a  few  months,  were  Serjeant  Stephen  to  re-vnite  the  fragments 
in  his  own  clear  style,  which  he  has  so  unadvisedly  borrowed 
from  Blackstone.  Whatever  may  be  the  opinion  of  men  of 
antiquated  predilections  regarding  that  obsolete  commentator, 
we  can  assure  Beijeant  Stephen,  that  there  is  no  question  that 
patehes  of  Blackstone  are  no  imj»ovement  to  new  commentaries. 
The  Serjeant's  book  (for  such  substantially  it  is)  is  much  dete- 
riorated by  the  attempt  to  introduce  them.  It  is  not  only 
clumsy  in  appearance,  destructive  of  uniformity  of  style  and 
coheraicy  of  thought,  but  even  the  Seijeant  is  compelled  to 
announce,  in  his  preface,  ''that  fundamental  alterations  have 
been  made  in  the  manner  of  treating'^  some  parts  of  the  subject, 
even  where  these  quotations  have  been  nevertheless  retained. 

The  objections  to  an  edition  entirely  discarding  Blackstone 
are  stated  in  the  preface;  but  as  they  consist  only  in  un- 
merited  eulogies  and  unsupported  assertions  of  the  "  grace  and 
spirit  of  Blackstone^s  diction,'^  —  his  "merit  of  the  highest 
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order," — ^his '' affluence  of  learning/'  &c.,  &c., — it  suffices  ta 
remark  that  no  one  else  thinks  so.  Nor  is  any  one  but  the 
modest  author  of  this  work — so  immeasurably  superior  to  the 
old  commentaries — of  opinion  that  ''  he  cannot  reasonably  hope 
to  rival  their  excellence/'  He  could  not  by  any  possibility 
descend  to  their  pompous  platitudes,  their  comparative  poverty 
of  thought,  their  obscure  style,  inflated  verbosity,  fitulty 
phraseology,  or  unpardonable  omissions ;  defects  by  which  they 
are  now  indelibly  characterized,  however  true  it  is  that  they  did 
good  service  in  times,  happily  past,  of  meagre  jurisprudence 
and  jejune  intellect. 


Art.  III.— starkie  ON  EVIDENCE. 


A  Practical  Treatise  of  the  Law  of  Evidence.  By  Thomas  Starkie,  Esq., 
Q.C.  Fourth  Edition,  by  George  Morley  DowdesweU  and  John 
Greorge  Malookn,  Esqrs.,  Barristers-at-Law.  London:  Stevens  and 
Norton.    Hodges  and  Smith,  Dublin.    1853. 

ABETTER  book  was  seldom  added  to  the  literature  of  juris- 
prudence than  Mr.  Starkie's  "  Treatise  on  Evidence.''  It 
is  written  in  that  plain^  vigorous  style  which  attracts  whilst  it 
informs^  and  enlivens  as  it  enlighteaos  the  mind.  With  scarcely 
an  exception^  it  is^  in  point  of  style^  the  ablest  work  we  have. 
Nor  is  it  less  admirable  in  exposition  of  the  mighty  branch  of 
law  it  grapples  with^  and  professes  to  simplify  and  explain.  It 
achieves  this  task  with  wonderful  success  and  ability ;  and  for  a 
long  period  it  ranked  facile  pritweps  among  books  on  evidence. 
Many  and  many  a  good  practical  as  well  as  theoretical  legal 
mind  has  it  nurtured  and  fashioned^  for  nowhere  are  the  great 
principles  of  evidence  more  elaborately  or  intelligently  set  forth. 
It  was  for  long  a  favourite  standard  book  for  the  student^  and  a 
high  authority  with  judge  and  counsel. 

The  editors  and  publishers  have  done  good  service  by  at 
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length  giving  the  profession  another  edition,  and  reacuing  one 
of  our  best  law-books  firom  the  disuse  and  semi-oblivion  which 
seems  always  to  attend  an  old  edition  even  of  the  most  reputed 
works. 

The  editors  have  in  their  preface  stated  the  work  done  by 
them  to  consist  in  perfecting  the  original,  and  making  it  avail- 
aUe  for  the  practitioner  as  well  as  the  student.  They  have  also 
divided  it  into  chapters.    They  have— 

"  Introduced  into  it  those  heads  from  the  second  and  third  volumes 
which  relate  to  Parol  Evidence  and  Presumptions,  and  have  relieved 
it  of  much  matter  which  more  properly  belonged  to  the  digest  of 
proofs  contained  in  those  volumes.  They  have  also  added  a  copious 
index,  still  retaining  the  full  analysis  of  the  matter  contained  in  the 
tahle  of  contents,  and  have  thus,  they  trust,  rendered  this  volume  as 
complete  a  treatise  in  itself  as  the  present  state  of  the  law  will 
permit." 

The  division  into  chapters  is  a  great  and  manifest  improve- 
ment. There  were,  however,  two  ways  of  doing  the  rest.  From 
the  period  which  has  elapsed  since  the  last  edition,  not  only 
the  new  cases,  but  the  really  new  decisions,  have  accumulated 
immensely.  One  mode  of  dealing  with  this  obvious  necessUndo 
was  to  re-write  such  parts  as  were  materially  altered  thereby, 
or^  at  least,  skilfully  to  interpolate  the  new  law  and  illustrations 
with  which  the  fecund  intelligence  of  our  modem  judges  has 
enriched  this  branch  of  jurisprudence.  Another  mode  was  to 
follow  the  old  jog-trot  fashion  of  rq>rinting  all  the  original 
treatise  with  its  modem  defects  and  gaps  in  the  text,  tacking  all 
the  new  decisions  as  a  piecemeal  commentary  at  the  foot.  There 
cannot  be  the  slightest  doubt  that  this  is  far  the  easiest  plan, 
and  saves  a  world  of  trouble.  In  fSnct,  little  more  is  required 
than  the  copy  of  a  Digest  to  slash  and  cut  away  at,  a  paste* 
pot,  and  a  tolerable  knowledge  of  the  subject,  so  as  to  refer  to 
the  notes  in  their  proper  places.  The  bulk  of  the  book  is, 
of  course,  also  increased,  which  is  very  convenient.  Whether 
this  plan  is  equally  profitable  to  the  reader,  we  take  leave 
to  doubt.  In  the  first  place,  it  is  obvious  that  in  all  cases 
where  the  new  decision  either  modifies  or  overrules  the  old  law, 
the  reader  has  first  to  learn  and  then  to  unlearn, — he  has  first 
to  read  what  is  not  right  or  not  fuU,  and  then  to  read  what  is 
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right  and  fiiU^  in  order  to  arrive  at  the  present  state  <^  the 
law.  Now^  we  do  not  concur  in  the  policy  of  Om  proceed- 
ing. It  is  a  diip  of  the  old  system  of  book-making  to  which 
we  have  so  frequently,  and  not  without  manifest  benefit,  applied 
the  lash.  We  owe  it  to  the  Profession  to  denounce  any  return 
to  the  old  Mammon ;  and  we  are  compelled  to  do  it  now.  The 
high  estimation  in  which  we  hold  the  ability  and  knowledge  of 
the  learned  editors  of  this  work,  so  far  from  disarming  our 
criticism,  aggravates  the  ofiPence.  Nor  does  the  character  of  the 
work  with  which  they  have  had  to  deal  at  all  palliate  the  course 
they  have  taken  in  noting  the  almost  unaltered  text.  There  are 
very  few  works  which  are  so  thoroughly  elementary,  and  at  the 
same  time  written  by  such  eminent  writers,  as  to  preclude  the 
expediency  of  remodelling  what  they  have  written  in  future 
editions.  Smith's  "  Lectures  on  Contracts''  was  one  of  these  rare 
exceptions.  The  symmetry  and  beauty  of  that  work  as  an  essay 
were  too  perfect  to  justify  the  slightest  change  of  the  text ;  and 
though  he  was  encumbered  with  new  decisions,  of  which  it  was 
impossible  to  exclude  notice  in  an  edition  for  practical  use^ 
Mr.  Symons,  the  editor,  would  have  been  guilty  of  great  pre- 
sumption had  he  changed  a  syllable  of  what  Mr.  Smith  wrote. 
That  was  a  case  in  which  a  running  accompaniment  of  notes 
was  inevitable.  Blackstone's  ^^Commentaries''  afford  a  specimen 
of  the  converse.  No  clear-headed  man  need  be  deterred  by  fear 
of  spoiling  the  style  in  which  they  are  written;  and  so  immense 
have  been  the  changes  on  the  subject,  that  it  was  obviously  right 
in  Serjeant  Stephen  to  re-write  the  work.  It  is  only  to  be 
lamented  that  he  has  retained  so  much  of  it.  We  admit  that 
Starkie's  "  Evidence"  affordid  a  less  striking  example  than  Black- 
stone  of  the  desirability  of  such  recasting ;  but,  still,  the  reasons 
for  it  strongly  outweigh  tiie  objections.  The  style,  though 
beautifully  clear  and  forcible,  need  not  have  been  spoiled  by 
the  requisite  alterations;  if  made  by  so  able  a  writer  as 
Mr.  DowdesweU.  Had  all  the  really  essential  decisions  be^i 
selected,  the  ffist  of  them  might  have  been  easily  interpolated 
with  a  little  skill,  so  as  not  to  injure  the  continuity  of  the 
treatise,  and  so  as  entirely  to  have  obviated  the  necessity  one  is 
now  placed  under  of  constantly  breaking  off  to  read  a  curt  note 
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haying  no  kind  of  harmony  with  the  text^  and  disrupting  its 
perusal  twice  or  thrice  in  a  single  page.  This  is  a  very  great 
grievance^  and  materially  detracts  from  the  utility  and  agree- 
ableness  of  the  work.  It  is  especially  undesirable  in  this  kind 
of  book, — ^which  is  not,  be  it  remembered,  a  mere  text-book  or 
book  of  reference,  but  a  well-proportioned  treatise  on  a  con- 
gruous topic,  which  required  and  reoehred  at  the  hands  of  the 
author  a  continuous  essay. 

But  having  decided  not  so  to  treat  the  work,  but  to  annotate 
it  throughout,  we  are  bound  to  say  that  this  task  has  not  been 
voy  efficiently  or  very  fully  performed.  We  apprehend,  either 
that  the  writers  should  have  completely  presented  all  the  new  de- 
cisions, or  that  they  should  merely  have  given  some  of  the  leading 
cases  which  materially  affected  the  text.  The  editors  have  done 
too  much  or  too  little ;  they  have  far  exceeded  the  latter  plan  of 
selection ;  and  have  fallen  so  far  short  of  the  former,  that  we 
find  the  following  recent  cases,  many  of  them  familiar  to  our 
readers,  and  most  of  them  more  or  less  relevant  to^  and  illus- 
trative of,  the  subject  in  hand,  wholly  unnoticed : — 

Beg. «.  Anderson,  9  Q.  B.  663  5  Doe  d.  Earl  of  Bgremont  v,  Lang- 
don,  18  Law  J.  Q.  B.  17 ;  13  Jur.  96 ;  Doe  d.  Mamott  v.  Marquis  of 
Hertford,  13  Jur.  Q.  B.  632 ;  Page  v.  Eobinson,  3  Exeh.  142 ;  18  Law 
J.  Exch.  31 ;  Doe  d,  Vingoe  v.  I^icholls,  13  Jur.  Q.  B.  123  ;  Doe  d. 
Sayer  v,  Hatton,  13  Jur.  Q.  B.  494 ;  Daines  v.  Hartley,  8  Exch.  200 
Joii  V.  Lord  Curzon,  6  C.  B.  206 ;  Ley  v.  Barlow,  5  D.  &  L.  375 
lExch.  800 ;  Sotiliohos  v.  Kemp,  3  Exch.  105 ;  18  Law  J.  Exch.  86 . 
Cockbum  v,  Alexander,  13  Jur.  18  ;  17  Law  J.  C.  B.  74 ;  Hitchins  v. 
Groom,  5  C.  B.  515 ;  Fishmongers'  Company  v.  Bobertson,  18  Law 
J.  C.  B.  55 ;  Darch  v.  Toser,  13  Jur.  959 ;  Be  Heyes,  3  J.  &  L.  568  ; 
Neile  v.  Jakle,  2  C.  &  K.  709 ;  Ghwkill  v.  Skene,  14  Jur.  597 ;  19 
Law  J.  Q.  B.  275 ;  Mercy  v.  Galot,  6  D.  &  L.  656 ;  Beg.  v. 
Basingstoke,  4  N.  S.  C.  Q.  B.  80 ;  Doe  v.  Marquis  of  Hertford, 
19  Law  J.  Q.  B.  526;  Armstrong  v.  Normandy,  14  Jur.  579; 
19  Law  J.  Exch.  843 ;  Qauntlett  v,  Whitworth,  2  C.  A  K.  720 ; 
Hai^grave  v.  Hargrave,  2  C.  &  K.  701 ;  The  Lochlibo,  14  Jur.  792  5 
Neilan  v.  Hannay,  2  C.  &  K.  710  ;  Dye  v,  Bennett,  1  P.  Eep.  92 ; 
Pritchett  v.  Smart,  18  Law  J.  C.  B.  211 ;  7  C.  B.  625  ;  Matheson  v. 
E0S8,  2  H.  L.  Ca.  286  ;  18  Jur.  807 ;  Spartali  v.  Benecke,  19  Law  J. 
C.  B.  293;  Duke  of  Beaufort  v.  Mayor  of  Swansea,  8  Exch.  418; 
Muricta  V.  Wolfhagen,  2  C.  &  K.  744  ;  Brooks  t?.  Tiehboum,  14  Jur. 
1122 ;  Doe  d.  Earl  of  Shrewsbury  v.  Keeling,  11  Q.  B.  884 ;  Doe  d. 
Hemming  v,  Willetts,  7  C.  B.  709 ;  Barton  tf.  Hutchinson,  2  C.  &  K. 
712;  Ellis  t?,  Oowne,  2  C.  &  K.  719 ;  Lord  Courtenay  r.  Phillimore, 
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2  C.  &  K.  1018 ;  Eeynolds  «t.  Staines,  2  G.  &  K.  745  ;  Doe  d.  Strick- 
laud  V,  Strickland,  19  Law  J.  C.  B.  89 ;  Bain  f>.  Whitehaven  &  Fumess 
Junction  Bailway  Company,  3  H.  L.  Ca.  1 ;  Harvey  v.  Towers,  15  Jur, 
644 ;  20  Law  J.  Exch.  318 ;  Monro  v,  Taylor,  8  Hare,  56 ;  Turner  v. 
Collins,  15  Jur.  177 ;  20  Law  J.  Q.  B.  259 ;  Beg.  f>.  H.  Maurice,  15 
Jur.  559 ;  20  Law  J.  M.  C.  221 ;  Eeg.  ».  Whittles,  13  Q.  B.  248 ; 
13  Jur.  403 ;  Stebbing  v.  Spicer,  8  C.  B.  827 ;  Hughes  v.  Clark,  15 
Jur.  430 ;  Doe  d.  Prance  f>,  Andrews,  15  Q.  R  756 ;  Ashpitel  v. 
Sercombe,  5  Exch.  147 ;  6  Bail.  Ca.  224 ;  Bennie  v.  Clark,  5  Exch. 
292  ;  Doe  d,  Wingrove  v,  Nichol,  13  Q.  B.  126;  Harding  r.  Hodg- 
kinson,  20  Law  J.  Exch.  236 ;  Black  v,  Jones,  6  Exch.  213  ;  20  Law 
J.  Exch.  152 ;  The  Midlothian,  15  Jur.  806 ;  Pell  ».  Daubney,  5 
Exch.  965 ;  20  Law  J.  Exch.  44 ;  Thompson  f>.  Nye,  15  jur.  285 ; 
20  Law  J.  Q.  B.  85 ;  Boosey  v.  Davidson,  13  Q.  B.  257 ;  Bolin  v, 
Melledew,  20  Law  J.  C.  B.  172  ;  Eayner  i^.  Alnersen,  15  Jur.  1060 ; 
Alsworthy  v,  Norman,  15  Jur.  1061 ;  Besant  v.  Cross,  2  P.  E. ;  15 
Jur.  828 ;  20  Law  J.  C.  B.  178  ;  Eankin  v.  Hamilton,  15  Q.  B.  187 ; 
Dews  f).  Eiley,  16  Jur.  1159 ;  20  Law  J.  C.  B.  264 ;  North-Westem 
Bailway  Company  i;.  McMichael,  20  Law  J.  Exch.  6 ;  Eaton  v. 
Swansea  Waterworks  Company,  16  Jur.  675 ;  20  Law  J.  Q.  B.  482 ; 
Doe  d.  Lord  Ashbumham  ©.  Michael,  16  Jur.  677  ;  20  Law  J.  Q.  B. 
480 ;  Doe  d.  Padwick  v.  Wittcomb,  16  Jur.  778 ;  20  Law  J.  Exch.  .297. 

None  of  these  are  so  recent  as  to  have  been  unattainable. 
In  the  chapter  on  contradicting  Witnesses,  running  through 
several  pages,  we  do  not  find  a  single  case  cited  later  than 
from  Adolphus  and  Ellis,  and  Carrington  and  Payne. 

At  page  563,  the  following  bad  law  is  allowed  to  stand,  on 
the  subject  of  notice  to  produce : — 

*'  Proof  that  the  adversary,  or  his  attorney,  has  the  deed  or  other 
instrument  in  Court  [was  formerly  held]  not  to  supersede  the  neces- 
sity of  notice ;  for  the  object  of  the  notice  [it  was  said]  was  not 
merely  to  enable  the  party  to  bring  the  instrument,  but  also  to  pro- 
vide such  evidence  as  the  exigency  of  the  case  might  require  to 
support  or  impeach  the  instrument.'^ 

Though  the  editors  go  on  to  refer  to  the  recent  case  of  Dwyer 

V.  Collins,  they  wholly  omit  to  inform  their  readers  that  Mr. 

Baron  Parke  therein  toto  cobIo  denounced  the  validity  of  any 

such  principle,  and  cited  this  very  passage  (minus  the  words  in 

brackets)  in  order  to  repudiate  it.    Why,  then,  is  it  retained? 

It  is  obviously  bad  law  to  require  the  one  party  to  disclose  his 

evidence,   and  enable  the  other  to  mature  his  reply.     And 

the  Court  of  Exchequer  held,  that  it  was  sufficient  to  give 

notice  to  produce  even  at  the  trial,  if  the  instrument  was  there ; 

and,  at  all  events,  only  just  in  reasonable  time  to  bring  it  tiiere. 
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The  admirable  style  of  the  author — 'a  perfect  model  for  text 
books — and  the  antiqtdty  and  paucity  of  the  notes,  will  be  fiedrly 
and  fully  illustrated  by  the  following  extract  from  that  part  of 
the  work  which  treats  of  the  vexed  point  of  degrading  questionB ; 
an  interesting  subject,  on  which  there  have  been  many  decisions, 
not  always  consistent.  We  give  both  text  and  notes  in  extenso : — 

''  The  protection  has  been  carried  much  further.  It  has  been  held, 
that  a  witness  is  not  boimd  to  answer  any  question  which  renders 
him  infamous,  or  even  to  disgrace  him,  and  that  such  evidence  was 
inadmissible.  In  Cooke's  case,i  Treby,  C.  J.,  said, '  If  it  he  an  info- 
mow  thmgy  that  is  enough  to  preserve  a  man  from  heing  bound  to  answer;* 
and  he  therefore  held,  that  persons  convicted  and  pardoned,  or  con- 
yicted  and  punished  for  crimes,  could  not  be  obliged  to  answer,  since 
it  was  a  matter  of  reproach ;  and  that  it  should  not  be  put  upon  a 
man  to  answer  a  question,  wherein  he  would  be  forced  to  forswear  or 
disgrace  himself.^  It  is,  however  to  be  observed,  that  the  case  of  the 
King  f>.  Edwards,^  is  inconsistent  with  the  above  dictum ;  since  it 
was  there  held,  that  a  person  proposed  as  bail  was  bound  to  answer 
the  question  whether  he  had  stood  in  the  pillory  for  perjury. 

''  The  question,  whether  a  witness  must  answer  questions  which 
tend  to  disgrace  him,^  is,  like  many  other  questions  on  the  subject  of 
evidence,  one  of  policy  and  convenience.  On  the  one  hand,  it  is 
highly  desirable  that  the  jury  should  thoroughly  understand  the 
character  of  the  persons  on  whose  credit  they  are  to  decide  upon  the 
property  and  lives  of  others ;  and  neither  lim  nor  property  ought  to 
be  placed  in  competition  with  a  doubtful  and  contingent  injury  to  the 
feelmgs  of  individual  witnesses.  On  the  other  hand,  it  may  be  said^ 
that  it  is  hard  that  a  witness  should  be  obliged,  upon  oath,  to  accuse 
himself  of  a  crime,  or  even  to  disgrace  himself  in  the  eves  of  the 
public ;  that  it  is  a  harsh  alternative  to  compel  a  man  to  destroy  his 
own  character,  or  to  commit  perjury ;  that  it  is  impolitic  to  expose  a 
witness  to  so  great  a  temptation ;  and  that  it  must  operate  as  a  great 
discouragement  to  witnesses,  to  oblige  them  to  give  an  account  of 
the  most  secret  transactions  of  their  lives  before  a  public  tribunal. 
That  a  collateral  fact,  tending  merely  to  disgrace  the  witness,  is  not 
one  which  is  properly  relevant  to  the  issue,  since  it  could  not  be 
proved  by  any  other  witness :  and  that  there  would  be,  perhaps,  some 

*  13  How.  St.  Tr.  311 ;  1  Salk.  163. 

^  The  question  in  that  case  was,  whether  a  juryman,  who  had  been 
challenged,  could  be  asked,  whether  he  had  not  before  the  trial  asserted 
the  guilt  of  the  prisoner. 

'  4  T.  E.  440.  See  Bex  v.  Lewis  and  others,  4  Esp.  G.  225,  where  it  is 
said  to  have  been  ruled,  that  a  witness  could  not  be  asked  whether  he  had 
been  in  the  House  of  Correction ;  and  Macbride  v,  Macbride,  4  Esp.  242, 
where  it  was  held,  that  a  witness  could  not  be  asked  questions  which 
tended  directly  to  disgrace  him. 

*  See  tit.  "Rape,"  "  Seduction."  . 
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bMmmgtencj  in  protecttng  a  witness  against  any  qaeBtion,  ihe  answer 
to  which  would  subject  turn  to  a  pecnniaiy  penalty,  and  yet  to  leave 
his  character  exposed. 

^  In  the  first  place,  it  is  quite  settled,  that  a  man  is  not  bound  to 
criminate  himsw,  or  to  answer  any  question  by  which  he  might  incur 
a  penalty.  It  may  be  observed,  further,  that  the  principle  extends 
not  only  to  questions  where  the  answer  would  immediately  criminate 
the  witness,  but  to  all  questions  which  tend  collaterally  to  his  con- 
viction, or  to  supply  any  link  in  proof  of  a  charge  against  him.  As 
to  qnestiona  whuai  tend  merely  to  disgrace  the  witness  thero  is  some 
difficulty. 

'^  In  Cooke's  case,  tiie  prisoner,  on  an  indictment  for  high  treason, 
asked  t^  jurars,  in  order  to  challenge  them,  whether  they  had  not  said 
that  he  was  guilty,  and  would  be  hanged  P  and  the  question  was 
overruled ;  and  the  Court  s»d, '  You  shafl  not  aak  a  witness  or  jury* 
man  whether  he  hath  been  whipped  for  larceny,  or  convicted  of 
felony,  or  whether  he  was  ever  committed  to  Bridewell  for  a  pilferer, 
or  to  Newgate  for  clipping  and  coining ;  or  whether  he  is  a  villain  or 
outlawed ;  because  timt  would  make  a  man  discover  that  of  himself 
which  tends  to  shame,  crime,  infamy,  or  misdemeanour.'  In  this 
case,  it  is  to  be  recollected,  that  the  obiect  was  to  exclude  the  jury- 
man entirely,  by  raising  an  objection  to  nis  competency. 

^  The  same  observation  applies  also  to  Layer's  case,^  where  the 
Court  overruled  the  attempt  of  the  prisoner  to  ask  a  vdtness  on 
the  voir  dire^  whether  he  had  been  promised  a  pardon,  or  some 
reward,  for  swearing  against  the  prisoner;  and  in  that  ease,  Pratt, 
C.  J.,  said,  '  If  the  objection  goes  to  his  credit,  must  he  not  be 
sworn,  and  his  credit  left  to  the  jury  P'  No  person  is  to  discredit 
himself^  but  is  always  taken  to  be  innocent  tilfl  it  appear  otherwise. 
The  question,  whether  a  witness  was  bound  to  answer  a  qiiestion 

rn  a  collateral  fact  tending  to  disgrace  him,  did  not  arise  in  any  of 
foregoing  cases  ;^  and,  therefore,  the  dicta  thrown  out  by  the 
Court  were,  in  some  measure,  extrarjudicial,  as  far  as  regards  the 
present  question.  In  the  case  of  K.  v.  Lewis,^  which  was  an  indict- 
ment for  an  assault,  a  witness,  who  is  stated  in  tiie  report  of  the  case 
to  have  been  a  common  informer,  and  a  man  of  suspicious  character, 
was  asked,  upon  cross-examination,  if  he  had  been  in  the  house  of 
correction  in  Sussex?    And  LcMrd  Meaborough  is  stated  to  have 

*  16  How.  St.  Tr.  101.  The  Chief  Justice  Pratt  did  not  deny  that  the 
question  might  be  put  after  the  witness  had  beoi  sworn.  The  cases  of  a 
witness  and  juror  differ  very  materiaUy.  With  respect  to  jurors,  no 
question  is  properly  allowable,  except  los  the  purpose  of  showing  total 
incompetency. 

'  There  are  manj  instafnces  in  which  a  man  may^  be  a  witness  who  can- 
not be  a  juror :  2  Hale,  278 ;  11 H.  4.  One  attainted  and  pardoned  cannot 
be  a  juror  (per  Holt,  C.  J.,  Bookwood's  ease^  4  St.  Tr.  642) ;  but  he  may 
be  a  witness.  The  reason  is,  that  a  juror  cannot  be  examined  and  sifted, 
as  to  the  grounds  of  his  verdict,  as  a  witness  may  be  as  to  his  testimony. 
The  ancient  rule  of  law  was  otherwise. 

3  4  Esp.  C.  226. 
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interfKaedi  and  to  have  «aid,  ihat  the  question  Aoiild  not  be  aiked, 
smce  it  had  formerlj  be^i  settled  by  the  judges,  among  whom  were 
Treby,  C.  J.,  and  Powell,  J.,  both  very  great  lawjrers,  that  a  wit- 
0688  was  not  bound  to  answer  any  question,  the  obieet  of  which  was 
to  degrade  or  render  him  infiunous.  It  is  to  be  observed,  however, 
that  hifi  lordship  did  not  afterwards  atrietly  adhere  to  this  rule.^  In 
the  case  of  Maebride  v.  Macbride,^  a  witness  for  the  plaintifi^  in  an 
action  of  assumpsitj  was  questioned  as  to  her  cohabiting  with  the 
plaintiff.  Lord  Alvanlev  interposed,  and  excluded  the  question ;  but 
his  lordship  added,  *  I  ao  not  go  so  far  as  others  may ;  I  will  not  say 
that  a  witness  shall  not  be.  asked  to  what  may  tend  to  disparage  him ; 
that  would  prevent  an  investigation  into  Hxq  character  of  the  witness, 
which  it  may  be  of  importance  to  ascai;ain.  I  think  those  questions 
only  should  not  be  asked  which  have  a  direct  and  immediate  effect  to 
feparage.*  Up<m  the  trial  of  O'Coigly  and  O'Connor,*  the  witness 
haviug,  upon  a  question  being  put  which  threw  an  imputation  on 
him,  appealed  to  the  Court  for  protection  in  the  first  instance,  the 
Court  would  not  permit  the  question  to  be  repeated.  In  the  case  of 
Hams  V.  Tippett,^  the  witness  was  asked,  in  cross-examination, 
whether  he  had  not  attempted  to  dissuade  a  witness  for  the  plaintiff 
from  attending  the  trial :  ne  swore  that  he  had  not ;  and  on  its  being 
proposed  to  bring  in  evidence  to  contradict  the  witness  on  this  point, 
Lawrence,  J.,  would  not  allow  it,  the  fiaxst  being  collateral  to  the 
issue;  but  he  added,  ^  I  will  permit  questions  to  be  put  to  a  witness  as 
to  any  improper  conduct  he  may  have  been  |^ty  oi^  for  the  purpose 
of  trying  his  credit ;  but  when  those  questions  are  irrelevant  to  the 
issue  upon  record,  you  cannot  call  other  witnesses  to  contradict  the 
answers  he  gives.'  And  in  Jewin's  case*  the  same  learned  judge 
slWed  the  prisoner's  counsel  to  ask  a  witness,  in  orosa-examination, 
whether  he  had  not  been  charged  with  robbing  his  master.  Where 
a  man's  liberty,  or  even  his  life,  depends  upon  the  testimony  of 
another,  it  is  of  infinite  importance  that  those  who  are  to  decide 

rd  that  testimony,  should  know,  to  the  greatest  extent,  how  far 
witness  is  to  be  trusted ;  they  cannot  look  into  his  breast,  and  see 
what  passes  there,  but  must  form  their  opinion  on  collateral  indi* 
cations  of  his  good  faith  and  sincerity.  'Whatever,  therefore,  may 
loateriaUy  assist  them  in  their  inquiry,  is  most  essential  to  the 
investigation  of  truth ;  and  it  cannot  but  be  material  for  the  jury  ta 
understand  the  character  of  the  witness  whom  they  aire  called  to 
helieve ;  and  to  know  whether,,  although  he  has  not  been  actually 

^  At  the  sittings  of  Westminster,  after  ]Iil»  Term,  1818,  a  witness  was 
eom^pelled  bv  his  Lordship  to  answer  the  questian^  whether  he  had  not 
heen  confined  in  a  particalar  gaol. 

'4Esp.  0.242. 

.'  Upon  the  trial  of  O'Coigly  and  O'Connor,  24  How.  St.  Tr.  1353,  the 
witness  having,  upon  a  question  being  put  which  threw  an  imputation  on 
him,  appealed  to  the  Court  for  protection  in  the  first  instance,  the  Cburt 
would  not  permit  the  queBtion  to  be  repeated' 

'  2  Camp.  637,  cited  in  E.  v.  Watson,  2  Stark.  C.  116. 

*  2  Camp.  638,  n. 
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oonvicted  of  any  crime,  be  has  not  in  some  measore  rendered  himself 
less  credible  by  his  disgraceful  conduct.  In  the  case  of  the  King  v. 
Edwards,^  on  an  application  to  bail  the  prisoner,  who  was  chai^d 
with  felony,  one  of  the  bail  was  asked,  whether  he  had  not  stood  in 
the  pillory  for  perjurr  ;  and  upon  objection  being  made  that  it 
tended  to  criminate  tne  party,  the  Court  held  that  there  was  no 
impropriet^r  in  the  question,  since  his  answer  could  not  subject  him 
to  any  punishment. 

The  question  whether  a  witness  was  compellable  to  answer 
a  question  which  merely  degraded  him^  was  open  when  Starkie 
wrote  his  work.  It  is,  however,  since  perfectly  settled;  and 
yet  the  editors  let  the  old  doubt  go  forth,  and  content  them- 
selves with  citing  a  dictum  of  Best,  C.  J.,  ending  their  note 
with  the  vague  and  meaningless  conclusion,  "  It  seems  to  be 
essential  to  the  ends  of  justice  that  the  witness  should  be  com- 
pelled to  answer  such  questions  as  merely  tend  to  degrade  him/* 
He  is  invariably  compelled  to  do  so ;  nor  is  there  any  doubt 
about  it. 

The  chapters  on  Proofs  are  the  best  noted.  That  on  Matters 
judicially  noted  is  so  copiously  tail-pieced,  that  sometimes  but 
one  line  is  left  for  the  text  in  a  page  (see  787).  How  infinitely 
better,  then,  to  have  re-written  these  chapters !  Many  of  the  notes 
put  into  the  former  editions  are  themselves  rendered  useless. 

This  is  the  fourth  edition;  and  if  there  be  a  fifth  on  the 
same  plan,  we  fully  expect  the  bulk  will  consist  of  notes,  and 
the  text  form  an  appendage. 

It  is  full  time  that  this  system  of  vamping  up  old  books  should 
be  discountenanced.  K  it  be  thought  worth  while,  either  by 
editors  or  publishers,  that  counsel  of  established  reputation 
should  grace  the  title-pages  with  their  names,  the  public  have 
a  right  to  expect  that  their  minds  be  thrown  into  the  perfection 
of  the  work  which  the  buyers  are  lured  by  such  names  to 
purchase  at  an  enhanced  price.  This  is  not  done  if  the  book 
be  merely  noted,  with  some,  or  even  with  all  the  new  cases. 

We  feel  it  incumbent  on  us,  at  any  rate,  to  maintain  our 
reputation  of  plain  speaking  in  this  matter,  as  in  all  matters 
which  concern  the  interests  of  the  profession,  and  the  character 
of  its  literature:  and  we  intend  to  be  unsparingly  vigilant  in 
the  denunciation  of  all  similar  short-comings. 

^  4  T.  B.  44e. 
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Art.  IV.— registration  OP  ASSURANCES. 


A  Bill,  «8  amended  bj  the  Select  Committee,  intitaled  "  An  Act  for  the 
Registration  of  Assurances  in  England,"  presented  by  the  Lord 
Chancellor,  and  ordered  by  the  House  of  Lords  to  be  printed,  14th 
April,  1863. 

The  Registration  of  Deeds  in  England,  its  Past  Progress  and  Present 
Position ;  with  an  Analysis  of  Lord  Campbell's  Bill  for  the  Registra- 
tion of  Assurances.  By  William  HazUtt,  Esq.,  Barrister-at-Law. 
London:  185L 

Shall  we  register  or  not  P    By  Lord  St.  Leonards.    London :  1853. 

rpHE  Bill  for  the  Registration  of  Assurances,  which  was  intro- 
-^  duced  in  February  last  by  the  Lord  Chancellor,  has  been  care- 
fully examined  by  a  select  committee  of  the  Lords,  and  has  been 
reported  in  the  shape  in  which  it  will  probably  in  substance 
become  the  law  of  the  land.  It  is  in  most  of  its  material  pro- 
visions similar  to  the  Bill  of  Lord  Campbell,  analyzed  by  Mr. 
Hazlett;  but  it  is  based  on  a  registration  without  maps,  and 
rejects  altogether  the  sixty-fifth  clause  of  that  Bill,  which 
enabled  the  Treasury  to  deposit  for  use  in  the  Register  Office 
the  Tithe  Commutation  maps,  the  Ordnance  maps,  and  other 
existing  maps,  or  to  cause  any  new  maps  to  be  made  and  pub- 
lished for  the  whole  or  part  of  any  district.  The  patronage  is 
transferred  altogether  from  the  Treasury,  and  vested  in  the 
Lord  Chancellor,  and  the  regulations  are  to  be  made  with  the 
concurrence  of  two  Common-Law  Judges  in  addition  to  the 
Lord  Chancellor  and  the  Master  of  the  Rolls. 

The  Bill  is  not  in  words  compulsory,  but  in  effect  it  will 
become  so  ere  many  years  roll  over  our  heads.  It  meets  the 
objection  of  parties  to  the  deposit  of  the  original  deeds,  or  to 
the  expense  of  having  duplicates,  by  allowing  authenticated 
copies  to  be  deposited  at  the  Register  Office  by  those  who  wish 
to  keep  their  own  sheep-skins;  and  it  meets  another  objection, 
of  expense  in  small  purchases,  mortgages,  and  leases,  by  dis- 
pensing with  fees  for  registration,  and  it  introduces  a  right  power 
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in  the  judges  of  regulating  the  fees  of  professional  men  in  these 
small  transactions. 

The  second  reading  of  the  Bill  was  strongly  opposed  bjr  Lord 
St.  Leonards^  as  being  expensive  and  useless;  he  brought  to 
bear^  with  much  vigour^  the  arguments  he  had  adduced  in  his 
pamphlet;  but  he  did  not  divide  the  House. 

We  will  give  a  careful  abstract  of  the  proposed  enactmmts  in 
the  bill^  as  it  has  been  amended  in  the  select  committee  of  the 
Lords. 

The  Bill  starts  with  the  provision,  by  the  Lords  of  the  Trea- 
sury from  time  to  time,  of  a  general  registry  office,  in  or  near 
London  or  Westminster,  and  the  appointment  by  the  Lord 
Chancellor  of  the  registrar,  assistant-registrars,  and  clerks. 
The  registrar  to  be  a  barrister  who  has  practised  as  a  convey- 
ancer of  ten  years'  standing,  or  who  has  been  an  assistant" 
registrar  and  conveyancer  together  tot  a  like  period ;  and  the 
assistant-registrars  are  to  be  conveyancing  and  practising  bar- 
risters of  three  years'  standing,  or  one  of  the  existing  deputy- 
rigistrars,  or  a  practising  attorney  or  solicitor  of  five  years' 
standing. 

The  registrar,  with  the  concurrence  of  such  persons  as  the 
queen,  under  her  sign-manual,  shall  appoint,  is  forthwith  to 
divide  England  into  districts,  for  the  purposes  of  the  Act,  of 
such  extent  as  (having  reference  to  local  divisions,  the  state  o( 
ownership  of  land,  and  other  circumstances)  may  in  their  opinion 
be  convenient  for  facilitating  searches  in  s^arate  indexes  to  be 
kqpt  for  such  districts  respectively :  and  then  the  registrar,  witk 
the  assent  of  the  Lord  Chancellor,  is  to  give  three  months' 
notiee  in  the  London  Gazette  of  the  time  when  registration 
under  the  Act  is  to  o(»nm^ioe. 

On  the  expiration  of  the  notice  (sec.  8),  all  assorances  there- 
after executed,  '^  by  which  any  lands  in  England  may  be  affected 
at  law  or  in  equity,  may  be  registered,"  by  ilie  deposit  of  the 
proper  documents,  and  by  proper  entries  to  be  made  in  the 
index :  and  in  general  the  document  to  be  deposited  on  siK^h 
registration  is  to  be  the  original  asiEiurance,  or  a  di^licate 
thereof,  or  a  copy  duly  aulihenticated  «t  the  Register  Office^^  The 

^  See  post,  p.  263. 
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docnmenta  to  be  made  up  into  books  or  parcek,  and  numbered 
and  arranged  in  such  maimer  aa  the  registrar  may  direct.  All 
decrees  or  orders  of  any  Court  of  Equity  made  after  the  eom<- 
loencement  of  registration,  creating,  declaring,  transfering, 
foreclosing,  or  determining  interests  in  land;  and  every  ordarand 
decree  varying  ot  reversing  tbe  original  order  or  decree  are  ta 
be  considered  assunnoes;  and  the  document  to  be  deposited  is 
to  be  the  memorial  of  the  decree  or  order,  expressing  the  date, 
the  title  of  the  cause  or  matter,  and  setting  forth  the  decree  or 
order,  or  so  much  as  relates  to  the  estate  or  interest  affeeted 
bjr  tbe  decree  or  order :  the  memorial  to  be  examined  and  cer- 
tified by  some  officer  authorised  to  give  out  the  decree  or  order ; 
such  certificate  to  be  at  the  Bequest  of  any  person  on  a  fee  of 
tiro  shillings  and  sixpenoe;  but  no  decrees  or  orders  becoming 
charges  under  1  &;  2  Viet.  c.  110,  are  to  be  eonsidered  assuraneos 
affecting  lands.  Every  future  private  Act  of  Padiajafflit  affecting 
lands  is  also  to  be  deemed  an  assurance,  anda  copy  printed  by  the 
queen^s  printers,  or,  if  not  printed,  an  examined  copy,  is  to  be 
deposited :  and  where  by  any  Act  of  Parliament  lands  are  vested 
cm  payment  of  any  money,  the  person  claiming  under  or  by 
vnrtne  of  such  vesting  may  register  a  memorandum  containing 
aieferenoe  to  the  Act  of  Parliament,  and  a  description  of  the 
lands,  and  the  payment  or  other  act  vesting  the  lands;  and  with 
erery  such  memorandum  is  to  be  deposited  the  original,  or  an 
aathenticated  copy  of  the  receipt  or  ackmowledgmeut  of  the 
person  whose  right  or  uaterest  shall  be  bound  or  affeeted  by  the 
Testing  of  such  lands,  or  other  written  eridence  (if  any)  of  snieh 
payment,  or  other  act;  the  memorHndum  so  registered  to  be 
considered  as  an  assurance  affecting  lands :  if  such  receipt,  fcc., 
be  withheld,  or  caimot  be  conyeiiibntlj  deposited,  a  judge  of  one 
of  the  superior  courts  may,  upon  ajqpUcation  of  the  person  in 
vhom  the  lands  are  vested,  and  upon  peoof  by  affidavit  of  such 
payment,  or  other  act,  order  the  registrar  to  receive  and  uegister 
the  memorandum,  aceonqpanied  by  the  judge's  order. 

There  is  to  be  an  ''Index  ^  TUk$"  lor  att  Englaad,  in 
whidi  an  registered  ssaurancea  (except  wills  and  sudi  other 
UBoraaces  as  are  direetod  to  be  otherwise  indexed)  are  to  be 
indsxed  under  heads  to  be  deaignaited  by  nmnbess,  or  otherwise^ 
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as  the  registrar  may  think  fit ;  every  entry  to  express  the  year 
and  the  day  of  the  month  when  the  same  is  made^  and  the  book 
or  parcel  in  which  the  documei^Lt  is  deposited^  and  the  number 
of  such  document  in  such  book  or  parcel^  and  any  other  par- 
ticulars that  may  be  required :  and^  in  general^  every  assurance 
required  to  be  indexed,  where  the  grantor  does  not  derive  title 
either  immediately  or  derivitively  under  an  assurance  already 
indexed^  is  to  be  indexed  under  a  new  head ;  or  where  the  grantor 
derives  title  under  an  assurance  already  indexed  under  the 
same  head  as  the  former  registered  assurance. 

There  is  also  to  be  kept  for  each  district  in  which  the  lands 
affected  by  the  assurance  are  situated  an  alphabetical  f^Indew 
of  the  names  of  grantors/'  with  their  additions^  as  set  forth  in 
the  assurance,  and  an  entry  is  to  be  made  opposite  to  the 
grantor's  name,  containing  a  reference  to  the  head  under 
which  the  assurance  appears  in  the  "  Index  of  Titles/'  Where 
the  lands  affected  are  situate  in  more  than  one  district,  like 
entries  are  to  be  made  in  the  index  for  each  district. 

Any  person  interested  under  an  equitable  mortgage,  to  be 
made  by  a  deposit  of  deeds,  may  register  a  memorandum  con- 
taining a  description  of  the  lands,  the  names  of  the  persons 
depositing  the  deeds,  and  the  principal  sum  secured,  or  stating 
that  the  total  amount  does  not  exceed  a  certain  sum,  or  that  it 
is  unlimited;  such  memorandum,  for  the  purposes  of  this  Act, 
to  be  considered  an  assurance  affecting  such  lands :  so,  likewise, 
a  person  acquiring  a  lien  by  reason  of  the  non-payment  of 
purchase-money,  may  register  a  memorandum  containing  such 
particulars  of  the  conveyance  by  the  vendor  as  are  sufficient  to 
identify  the  same;  and  also  containing  a  description  of  the 
lands,  and  the  amount  for  which  a  lien  is  claimed. 

Any  will  affecting  lands,  where  the  testator  dies  after  'the 
commencement  of  registration  under  this  Act,  may  be  registered 
by  a  deposit'  of  the  original  will,  or  a  duplicate,  or  a  copy 
authenticated,  at  the  Register  Office :  or,  if  probate,  or  letters 
of  administration  have  been  granted,  and  the  will  deposited  in 
any  court  granting  probate  in  England,  the  will  may  be  regis- 
tered by  a  memorial  mentioning,  the  name,  of  the  testator,  with 
his  addition  as  set  forth  in  the  wiU,  and  the  court  in  which,  and 
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the  time  wlien  the  will  was  proved,  or  the  letters  of  administra- 
tion were  granted ;  or  by  the  deposit  of  an  office  copy  of  the 
will,  certified  by  the  officer  of  the  Court  of  Probate :  or,  if  the 
will  be  not  proved,  or  the  letters  of  administration  not  granted 
in  England,  or  where  the  original  will  is  by  any  law  required  to 
be  filed,  deposited,  or  kept  in  any  office  or  place  out  of  England, 
the  will  may  be  registered  by  the  deposit  of  an  office  copy,  cer- 
tified by  any  officer  anthorized  to  give  out  a  copy  from  the  place 
of  deposit ;  or  if  there  be  no  such  officer,  of  a  copy  examined 
by  some  person  or  persons  who  shall  sign  his  or  their  names  on 
the  copy,  in  testimony  of  such  examination.  The  wills,  &c.,  to 
be  made  up  into  books  or  parcels  separately  from  other  regis- 
tered documents.  Where  any  person  having  power  to  affect 
lands  by  will  dies  intestate,  an  office  extract  of  the  letters  of 
administration  may  be  registered,  and  any  person  who  claims  as 
heir,  or  any  estate  or  interest  which  might  have  been  affected  or 
defeated  by  will  of  any  person,  and  believes  such  person  to  have 
died  intestate,  or  intestate  as  to  snch  lands,  may  make  and 
register  an  affidavit  of  intestacy,  stating  that  he  claims  such 
estate  or  interest,  the  time  of  the  death,  and  that  he  believes 
the  deceased  died  without  a  will,  or  without  any  other  will  than 
mentioned  in  the  affidavit :  such  office  extracts  and  affidavits  to 
be  made  up  in  books  or  parcels,  and  numbered  in  like  manner 
as  registered  wills.  There  is  to  be  made  an  alphabetical  index 
for  the  whole  of  England  as  '^  The  Index  to  Testators  and  Intes^ 
tatesy^  to  contain  the  name  of  the  testator  or  intestate,  with  his 
addition  as  set  forth  in  the  will,  &c. :  opposite  to  the  name  is  to 
be  the  year  and  day  when  the  entry  was  made,  the  nature  of 
the  document  deposited,  the  book  or  parcel  in  which  the  will, 
&c.,  is  made  up,  and  the  number  thereof,  in  such  book  or  parcel: 
and  no  wUl,  letters  of  administration,  or  affidavit,  is  to  be 
deemed  duly  registered  until  such  entries  are  duly  made. 

Parties  desiring  to  register  by  authenticated  copies  are  (sec. 
19)  to  leave  the  original  and  copy,  or  the  original,  of  which  a 
copy  will  be  made  in  the  office ;  either  copy  to  be  examined  with 
the  original  by  an  officer  of  the  registry-office,  to  be  impressed 
on  each  sheet  with  the  seal  of  the  office,  and  a  written  certificate 
at  the  head,  or  in  the  margin,  or  endorsed  thereon,  of  such 
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eaumiiilaikKi :  ihe  teltl  is  «IfiO  to  be  impressed  on  each  skin  or 
«lieet  of  the  original  docmnent ;  and  a  written  certificate  is  to 
be  placed  on  it>  containing  a  stat^nent  that  the  authenticated 
0(^7  has  been  deposited,  and  the  parties  bjwhom^at  the  time  of 
deposit^  the  original  appeared  to  have  been  exeeoted,  and  speci- 
fying the  bocdi:  or  parcel,  and  the  nnmber  therein,  in  vhichsach 
copy  is  made  up.    The  (xriginal  is  then  to  be  returned  to  the 
party  by  whom  it  was  left ;  and  erery  document,  so  sealed  and 
(certified,  is  in  all  cases  to  be  evidence  that  a  true  copy  has 
been  deposited,  made  up  in  the  book  or  pared,  and  numbered: 
but  wh^re  any  original  document  shall  be  by  law  required  to  be 
£led,  deposited,  or  kept  dsewhere,  an  office  copy,  certified  by 
the  officer  authorised  to  gire  out  the  copy,  (»r,  if  there  be  no 
BU(^,  an  examined  copy,  signed  by  the  person  who  has  examined 
it,  mHy  be  deposited. 

If  assurances  are  lost  or  destroyed,  and  no  duplicate  is  known 
to  exist,  upon  proof  before  any  judge  of  the  supericnr  courts  of 
such  facts,  by  oral  or  other  evidence,  and  the  production  and 
verification  to  his  satisfaction  of  any  copy  or  writing  admissiUe 
as  secondary  evidence,  or,  in  the  absence  of  such  copy  or 
writing,  upon  such  evidence,  by  affidavit,  of  the  contents  of  the 
deed,  as  the  judge  may  deem  sufficient,  he  may  order  the  copy, 
writing,  or  evidence  to  be  deposited,  together  with  his  order,  in 
the  regidtry-office ;  the  registration  to  be  effectual  only  so  &r 
as  the  deposited  evidence  of  the  assurance  extends,  and  substan- 
tially and  in  all  material  respects  agrees  with  the  assurance. 

Any  person  having  any  interest,  legal  or  equitable,  in  any 
lands  under  any  assurance  authorized  by  this  Act  to  be  regis- 
t^ed  which  has  not  been  registered,  or  the  husband,  guardian, 
committee,  or  any  person  acting  as  next  friend  of  any  person 
having  such  interest,  and  who  is  under  any  legal  disabiUty,  may 
require  any  person  in  possession  of  the  original  document,  or  a 
duplicate,  gs  a  copy,  where  a  copy  may  be  registered,  to  have 
the  same  registered ;  and  in  case  of  refusal,  a  judge  may  make 
such  order  respecting  the  delivery  or  sending  of  the  document 
and  copy  to  the  registry-office  as  to  him  in  lus  discretion,  under 
Ihe  circumstances  of  the  case,  shall  appear  proper:  but  this 
power  to  enforce  registration  is  not  to  be  available  in  case  any 
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agteement  or  piOYisicm  bas  been  made  for  the  non-reguiration 
of  sneh  aanirance  by  the  person  so  interested,  or  by  any  person 
from  or  through  vhom  he  derires  interest  nnder  such  assnranoe. 
The  judge  is  to  have  full  power  over  the  costs  of  the  application 
and  registration,  and  an  application  may  be  made  to  the  Court 
of  which  he  is  judge  to  rescind  or  vary  his  order,  or,  upon  his 
lefosal  to  make  an  order;  the  Court  having  full  discretion  as  to 
costs ;  and  where  the  order  or  rule  for  the  deUrery  of  any  docu« 
ment  to  be  roistered  is  not  complied  with,  the  order  or  rule 
may  be  registered  in  Ueu  thereof. 

Petitions  for  adjudication  of  bankraptqr  in  England,  and  for 
a  commission  of  bankruptcy  in  Ireland,  and  every  appointment 
or  choice  of  assignees  in  England  or  Ireland,  and  acts  and  war- 
rants of  confiscation  to  the  trustee  on  the  sequestered  estate 
of  any  bankrupt  in  Scotland,  may  be  i^egistered :  by  a  memo- 
landnm  in  the  case  of  petitions ;  by  an  office  ooipj  of  the  cer* 
tificate  of  the  appointment  and  choice  of  assignees;  and  by  a 
copy  of  the  act  or  warrant  certified  by  one  of  the  bill-chamber 
clerks,  and  authenticated  by  the  seal  of  the  Court  of  Session ; 
any  order  or  appointment  of  assignees  in  insolvency  may  also 
he  registered  bjr  an  office  or  authenticated  copy  or  certificate. 
An  index,  to  be  called  ^'  The  Index  qf  Bankrupts  and  In$olvents," 
is  to  be  made  and  kqit  for  the  whok  of  England,  containing  the 
names  and  additions  of  the  bankrupts  and  insolvents,  and  the 
dates  of  the  entry,  and  a  reference  to  the  memorandum  copy  or 
certificate. 

The  81st  and  following  sections  are  the  most  important, 
^ey  enact,  that  every  assurance  authimzed  to  be  registered, 
other  than  a  will,  shall  (so  far  as  regards  any  lands  in  England 
to  be  affected  thereby)  be  void  as  agmnst  any  person  claiming 
for  valuable  consideration  under  any  subsequent  assurance  duly 
registered,  unless  the  prior  assurance  have  been  registered  in  the 
manner  diredied  by  this  Act  before  the  registration  of  the  sub- 
sequent assurance;  estates  or  interests  arising  under  any  Act  of 
Parliament  for  vesting  lands  upon  payment  of  money,  or  upon 
any  other  act,  and  equitable  mortgages  by  the  deposit  of  deeds  and 
liens  for  purchase-money  are  also  to  be  void  against  persons 
claiming  for  a  valuable  consideration  under  any  subsequent 
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assurance  duly  registered^  unless  such  memorandum  as  this  Act 
requires  has  been  registered;  and  any  assurance  which  would 
have  the  effect  of  merging  any  interest  in  land  is  not  to  have 
such  effect  against  any  person  claiming  for  a  valuable  considera- 
tion under  any  subsequent  assurance  duly  registered^  unless 
before  the  registration  of  such  subsequent  assurance  an  entry  of 
the  assurance]  which  has  the  effect  of  merging  such  interest^ 
shall  be  made  in  the  Index  of  Titles  under  the  head  under 
which  an  assurance  of  such  interest  ought  to  be  made. 

No  assurance  is  to  be  deemed  duly  registered  until  all  the 
entries  required  have  been  duly  made;  and  where  such  entries 
have  been  duly  made  as  to  part  only  of  the  lands  affected^ 
the  assurance  is  to  be  deemed  duly  registered  as  to  such  part^ 
but  not  as  to  the  residue. 

An  unregistered  will  is  to  be  void  against  a  purchaser  for 
valuable  consideration  taking  from  persons  entitled  under  a 
registered  will,  or  in  default  of  a  will  where  letters  of  adminis- 
tration or  affidavit  of  intestacy  shall  have  been  registered. 
Wills  registered  within  two  years  after  the  testator^s  death  are 
to  be  as  valid  as  if  registered  immediately  on  his  death ;  and  in 
cases  of  concealment,  suppression,  or  contesting  a  will,  or  other 
inevitable  difficulty,  where  a  person  interested  under  the  will  shall 
be  disabled  from  registering  it  within  the  two  years,  an  affidavit  of 
a  will  may  be  made  and  deposited  within  that  period,  stating  the 
name  and  addition  of  the  testator,  the  date  of  his  death,  and  the 
existing  impediment  to  the  registration  of  the  will,  and  then  the 
time  for  registration  may  be  extended  till  six  months  next  after 
all  the  impediments  have  been  removed ;  unless  the  registration 
of  the  affidavit  shall  in  the  meantime  have  been  cancelled  by  the 
Court  of  Chancery,  upon  the  application,  by  motion  or  petition,  in 
a  summary  way,  without  bill  filed,  of  any  person  claiming,  as  heir 
or  otherwise,  any  estate  or  interest  in  lands  which  might  have 
been  defeated  or  affected  by  such  will  or  alleged  wiU,  in  case  it 
should  appear  to  the  Court  that  the  affidavit  was  made  and 
registered  without  due  cause,  or  that  the  cause  had  ceased,  or 
otherwise  that  the  registration  of  such  affidavit  should  be 
cancelled. 

Purchasers  are  also  protected  against  bankruptcy  and  insol- 
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YOicjr  unless  the  appointment  of  assignees  be  registered ;  and 
ako^  where  there  is  no  frauds  against  any  adjudication  in,  or  act 
of,  bankruptcy,  and  before  advertisement,  unless  the  petition 
shall  have  been  filed  of  record,  or  presented  before  the  com- 
mencement of  regirtration  under  this  Act,  or  have  been  duly 
registered  under  the  Act  before  the  registration  of  the  assu- 
nuioe  to  the  purchaser. 

The  priority  giyen  by  the  preceding  provisions,  as  respects 
any  person  claiming  any  lands  for  a  valuable  consideration, 
without  fraud,  and  under  a  registered  assurance,  is  not  to  be 
taken  away  by  any  Court  of  Equity,  merely  in  consequence  of 
such  person  having  been  affected  with  notice;  and  where 
priority  is  so  given  of  any  equitable  estate  or  interest,  it  is  to 
be  enforced  in  equity,  although  such  claimant  has  been  affected 
with  notice. 

Purchasers  for  a  valuable  consideration  are  not  to  be  affected 
by  notice  of  uses  or  trusts  not  manifested  by  a  registered 
assurance,  nor  by  uses  or  trusts  declared  by  reference  to  an 
unregistered  assurance. 

Persons,  however,  who  are  interested  under  uses  or  trusts 
affecting  estates  vested  under  a  registered  assurance,  may  enter 
an  inhibition  against  alienation:  and  this  inhibition  is  to  be 
entered  in  the  Index  of  Titles;  but  it  may  be  cancelled  by  the 
registrar,  on  the  application  of  the  person  against  whom  it  is 
entered,  or  of  a  person  interested  in  the  land,  unless  within 
fourteen  days  after  notice  from  the  registrar,  the  Court  of 
Chancery  shall,  on  application  of  any  party  interested,  by 
motion  or  petition,  in  a  summary  way,  without  bill,  restrain  the 
registrar  from  so  cancelling  the  inhibition.  Persons  claiming 
under  assurances  made  while  inhibition  is  on  the  register,  are 
to  be  affected  by  uses  and  trusts  not  shown  by  a  registered 
assurance. 

Any  person  may  require  in  writing  a  caveat  against  his  own 
acts  to  be  entered  in  respect  of  any  lands  to  be  mentioned  in 
the  requisition  in  favour  of  any  person  described  therein;  the 
caveat  to  be  in  force  for  six  months  only,  renewable,  however, 
for  three  additional  months;  and  any  person  claiming  for 
valuable  consideration,  under  any  assurance  affecting  the  same 
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lands  made  by  tbe  person  entering  the  caveat,  to  or  witii  tiie 
concurrence  of  the  person  in  vhose  favour  the  caveat  was 
entered^  &c.,  his  heirs,  &c.,  is  to  have  the  same  preference,  &c., 
as  if  his  assurance  vas  registered  at  the  time  the  caveat  was 
entered,  but  the  caveat  is  not  to  be  a  protectioii  against  bank-* 
ruptcy  or  insolvency. 

The  protection  of  this  Act  is  to  extend  to  persons  who  daim 
under  purchasers.  Protection  by  legal  estate  and  tacking  is 
not  to  be  allowed.  Certificates  of  registration  may  be  delivered 
out,  and  may  be  deposited  by  way  of  equitable  mortgage. 

Registration  undar  this  Act  is  substituted  for  enrolment  in 
Chancery,  under  8  &  4  Wm.  4,  c.  74,  and  4  &  5  Wm.  4, 
c.  92,  as  regards  lands  in  England.  A  seal  is  to  be  kept, 
and  the  impresaionB  are  to  be  taken  judicial  notice  of. 

Duplicate  originals  of  any  assurance,  duly  registered,  may  be 
compared  at  the  office  and  certified,  and  then  the  duplicate,  so 
certified,  may  be  received  as  evidence  that  another  part  has 
been  registered.  Copies  and  extracts  may  also  be  obtained  and 
certified,  subject  to  the  regulations  to  be  made  by  the  registrar 
(all  whose  regulations  must  be  approved  by  the  Lord  Chancellor, 
the  Master  of  the  Bolls,  and  two  Common  Law  Judges). 

Duplicate  originals  of  assurances,  other  than  leases  where 
either  part  is  executed  by  the  lessee,  are  to  be  exempted  firom 
stamp  duty ;  as  are  also  all  memorials  and  copies  to  be  regis- 
tered, and  all  copies,  extracts,  and  certificates  of  searches. 

No  document  is  to  be  moved  out  of  the  office  except  in 
obedience  to  legal  process,  or  an  order  of  the  Court  of  Chan-> 
eery,  or  one  of  the  Superior  Courts  at  Westminster,  and  wiUs, 
for  the  purpose  of  being  proved.  The  indexes  are  never  to  be 
removed  from  the  office :  in  them  searches  are  to  be  allowed, 
iospections  may  be  made,  and  requisitions  may  be  made  for 
searches,  upon  which  certificates  may  be  given;  and  attorneys, 
solicitors,  and  agents,  are  to  be  held  to  have  fulfilled  their  duty 
by  delivering  a  requisition  for  a  search,  and  obtaining  a  certifi- 
cate of  the  result;  and  shall  not  be  responsible  for  any  error  or 
mistake  in  the  result  of  such  search,  as  stated  in  the  certificate; 
and  in  all  other  cases,  every  attorney,  solicitor,  and  agent^  is  to 
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gtand  indemnified  in  relying  an  the  aocoracy  of  any  eertificate 

to  be  made  or  given^  in  pursuance  of  the  Act. 

The  Treasury  is  to  fix  the  fees  to  be  taken;  but  no  fee  is  to 

be  taken  at  the  office  for  the  registration  of  any  assurance  vhere 

the  consideration  on  a  sale^  or  the  mortgage  money  secured^  or 

the  premiiuD  for  a  lease^  does  not  exceed  200/.^  or  where  the 

rent  reserved  by  a  lease^  without  premium,  does  not  exceed  20/. 

per  annum:   and  all  the  charges  of  attorneys,  in  like  cases, 

may  be  regulated  by  orders  to  be,  from  time  to  time,  made  by 

the   Lord  Chancellor,  the  Master  of  the  Bolls,  and  two  of 

the  Common  Law  Judges.    The  registrar,  with  the  approyal 

of  these  four  judges,  may,  from  time  to  time,  make  regula- 

tions  for — 

'^  Determining  the  cases  in  which  assurances  are  to  be  indexed  in 
the  index  of  titbs  under  new  heads  and  existing  heads  respectively, 
and  the  heads  under  which  assurances  are  to  be  indexed  in  such 
index,  and  in  what  cases  of  assurances  indexed  in  the  index  of  titles 
references  shall  be  made  under  any  head  in  such  index  to  any  other 
head  in  such  index,  and  in  what  cases  of  assurances  so  indexed  entries 
in  respect  thereof  shall  be  made  in  the  indexes  of  the  names  of 
grantors,  or  in  the  index  to  testators  and  intestates  (as  the  case  may 
require),  and  providing  generally  for  the  convenient  classification  and 
arrangement  under  heads  in  the  index  of  titles  of  the  assurances 
to  be  indexed  therein,  and  the  making  of  such  references  between 
any  heads  of  such  index  in  respect  of  assurances  connected  in  title 
and  of  such  entries  in  the  indexes  of  the  names  of  the  grantors  and 
the  index  to  testators  and  intestates,  and  any  other  index  kept  in  the 
r^steisoffice,  as  may  in  the  opinion  of  the  registrar  tend  to  render 
searches  easy  and  safe ;  the  particulars  to  be  entered  in  the  indexes 
to  be  kept  in  the  register-office  where  entries  are  required  imder  this 
Act,  and  the  form  and  manner  of  such  entries ;  requiring  statements 
to  be  made  and  brought  to  the  register-office ;  for  directing  or  regu- 
lating the  entries  to  be  made  on  registering  or  entering  an;^  assurance, 
caveat,  or  other  matter  under  this  Act,  and  for  affordmg  information 
for  the  making  of  such  entries,  and  as  to  the  form  of  such  statements, 
and  requiring  that  the  same  shall  be  signed  by  the  persons  respec- 
.tively  requiring  the  registration  or  entry,  and  shall  contain  the 
addresses  of  suchpersons  respectively,  and  determining  and  directing 
whether  and  in  what  cases  such  statements  shall  be  written  in  or 
endorsed  on  the  documents  to  be  deposited  as  aforesaid  or  written 
on  separate  papers ;  the  correction  of  errors  and  supplying  of  omis* 
sions  in  entries  made  under  this  Act ;  the  issue  of  certificates  of 
registration  in  substitution  for  like  certificates  which  may  have  been 
lost  or  destroyed ;  the  making  of  copies  of  and  extracts  from  deposited 
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documents,  and  the  granting  of  certificates  with  reference  thereto, 
and  the  restrictions  and  conditions  under  which  such  copies,  extracts, 
or  certificates  shall  be  made  and  granted ;  the  making  of  searches  of 
and  providing  and  issuing  extracts  from  the  indexes  to  be  kept  at  the 
register-office,  and  granting  negative  or  other  certificates  with  reference 
thereto ;  the  forms  of  requisition  for  such  copies,  extracts,  or  searches 
as  aforesaid,  and  the  givmg  of  receipts  for  documents  received  at  the 
register-office,  the  mode  in  which  and  the  restrictions  and  conditions 
under  which  searches  of  the  indexes  kept  at  the  said  office,  and  in- 
spection of  documents  deposited  there,  shall  be  permitted ;  and  gene- 
rallv  for  regulating  all  other  matters  and  things  whatsoever  connected 
with  the  regulation  and  management  of  the  register-office  and  the 
execution  of  this  Act  not  specially  hereby  provided  for." 

From  the  commencement  of  r^istration  under  this  Act^  the 
local  Register  Acts  for  Middlesex  and  Yorkshire  are  to  be 
repealed^  in  respect  of  assurances  thereafter  made^  the  wills  of 
testators  thereafter  dyings  and  judgments^  &c.^  obtained ;  the 
Lord  Chancellor^  Master  of  the  RoUs^  and  two  Common  Law 
Judges^  may  appoint  a  time^  after  the  expiration  of  six  months' 
notice  in  the  London  Gazette,  for  closing  the  local  register- 
offices  ;  and  the  Lords  of  the  Treasury  are,  from  time  to  time, 
to  make  provision  for  the  custody,  searches,  and  copies  of  the 
memorials,  indexes,  &c.,  of  these  local  offices. 

The  Act  is  not  to  extend  to  lands  being  parcel  of  the  land 
revenues  of  the  Crown;  nor  to  apply  to,  or  affect,  copyhoM 
estates,  nor  rack-rent  leases,  &c.,  for  not  more  than  twenty-one 
years,  where  the  possession  goes  along  with  the  lease;  inelosure 
awards  are  not  to  be  affected; — nor  assurances  relating  to 
shares  in  public  companies,  required  by  virtue  of  an  Act  of 
Parliament  to  be  registered  or  entered  in  the  books  of  the 
company;  nor  the  Bedford  Level;  but  none  of  these  provi- 
sions are  to  affect  the  provision  of  this  Act,  to  prevent  protec- 
tion by  legal  estates  or  tacking. 

There  are  other  provisions  relating  to  the  office  of  registrar, 
the  persons  before  whom  affidavits  are  to  be  sworn,  and  other 
matters  which  we  need  not  here  particularize. 

This  chief  enactments  are  now  before  our  readers,  and 
from  this  abstract  they  will  be  able  to  form  their  own 
opinion  of  the  probable  efficacy  of  this  measure.  For  our 
own  parts  we  regret  that  the  possibility  of  using  the  Tithe 
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or  Ordnance  Maps  is  abandoned :  the  expense  which  deterred 
the  first  promoters  of  a  general  registration  from  insisting 
on  maps  has  been  already  incurred;  and  the  objection  that 
in  a  few  years  the  ownership  of  estates  will  be  so  much 
changed,  or  that  lands  will  be  so  often  divided  and  sub-divided, 
as  to  render  new  maps  necessary,  does  not  apply  to  the  largest 
area  of  the  country ;  it  is  confined  mainly  to  land  to  be  used 
for  building  purposes,  or  for  small  holdings,  and  it  is  perfectly 
notorious,  that  there  is  not  a  nobleman  or  gentleman  whose 
estate  is  brought  into  use  for  building,  who  does  not  easily,  and 
at  a  small  expense,  have  prepared  a  correct  map,  showing  to 
an  inch  every  sub-division  on  his  estate. 

The  proposed  Act  very  properly  leaves  all  matters  of  detail 
to  the  regulations  to  be  framed  by  the  Registrar,  and  to  be 
approved  by  the  Lord  Chancellor,  the  Master  of  the  Bolls,  and 
the  two  Ckymmon  Law  Judges;  and  with  due  care  and  consi- 
deration, a  very  accurate  registry,  under  the  proposed  Lidexes 
of  Titles,  &c.,  may,  no  doubt,  be  made;  and  although  maps 
may  be  wanting,  it  wiU  not  be  very  dijficult  to  construct  a  plan, 
which  will  be  dear  and  accurate,  and,  at  the  same  time,  facile 
of  reference  and  search. 

W.  D.  Cooper. 


Art.  v.— law  reform  AND  ITS  PROSPECTS. 


THE  re-opening  of  the  session  under  the  new  administration 
has  been  distinguished  by  the  production  of  the  reforms 
announced  in  November  last  by  Lord  St.  Leonards,  whose  Bills 
for  reform  in  matters  of  lunacy,  for  a  consolidation  of  the 
criminal  law,  for  the  amendment  of  the  bankruptcy  law,  and 
for  the  further  relief  of  the  suitors  in  the  Court  of  Chancery, 
were  read  a  first  time  on  the  10th  of  February,  but  with  two 
exceptions  have  made  no  further  progress.  On  the  14th  of 
February,  Lord  Cranworth  made  an  exposition  of  his  views  on 
the  portions  of  law  reform,  which  he  was  inclined  to  take  in 
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hand  this  year.  His  speech  was  conoeiyed  in  a  qpirit  depre- 
eating  any  great  changes^  and  he  spoilt  the  effect  of  hk  an- 
nouncement of  what  he  intended  to  do,  by  a  very  long  and 
tedions  statement  of  the  effects  produced  by  recent  changes,  and 
of  theimpropriety  of  rashly  altering  the  procedure  in  the  courts, 
till  the  new  system  in  Common  Law  and  Chancery  Courts  has 
been  fiilly  tried.  We  do  not  doubt  that  the  Lord  ChanceUor 
is  as  aealous  as  his  predecessor,  in  the  task  all  good  lawyers  now 
desire  to  take  upon  themsdyes ;  but  when  three-fourths,  and 
those  at  the  beginning  of  a  speech,  were  taken  up  with  state- 
ments of  what  it  is  not  intended  to  be  attempted  or  done, 
and  when  the  remaining  fourth  contained  only  the  aimcfiince- 
ment  of  one  Bill — for  tiie  registration  of  assurances — ^the  pro- 
mise of  a  new  oonmussian  for  the  consolidation  or  codificilioiL 
of  the  statute  Iaw,> — and  a  yery  yague  promise,  that  something 
should  be  done  for  the  reyision  (tf  charitable  tmsts,  and  the 
reform  of  the  EocksiastiGal  Courts,  without  a  hint  even  of  any 
plan, — when  all  this  inyertion,  as  it  were,  of  the  usual  order  of 
ministerial  statemeats,  met  the  pohlic  eye,  the  contrast  between 
Lord  St.  Leonards  and  Lord  Cranworth,  was  not  drawn  fityonr** 
ably  for  the  latter :  herein  he  did  himself  and  his  colleagues 
considerable  injustice.  This  deficiency,  howeyer,  has  been  met 
by  the  actual  progress  he  has  made  with  the  Registration  of 
Assurances  Bill,  which  has  come  out  of  the  select  conmiittee  in 
an  amended  and  workable  form,  and  on  which  we  comment  in 
a  separate  article ; — ^by  the  straightforward  declaration  in  the 
Conamons  by  the  Solicitor-General,  that  the  Ecclesiastical 
Courts,  so  £Eir  as  their  contentious  jurisdiction  goes,  are  to  be 
abolished;  that  the  Diocesan  Courts  are  to  be  continued  solely^ 
for  giying  facilities  fi»  the  proof  of  uneontested  wills  under 
a  limited  amount;  and  that  the  Court  of  Chancery  is  to  beocmae 
a  general  court  dT probate; — ^and  hj  the  actual  appointment 
of  a  commission  of  yery  competent  men  to  digest  the  statute 
law. 

On  the  sereral  measures  in  prepress,  we  now  propose  to  make 
some  comments,  and  to  point  out  to  the  prc^snon  the  par- 
tieulars  of  the  suggested  changes. 
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In  passings  however,  we  may  observe,  that  though  the 
CoDomon  Law  Procedure  Act  continues  to  work  well,  even 
without  the  long-delayed  mlee  of  the  judges,  which  will  not 
come  into  force  till  the  first  day  of  Trinity  Term;  and  though 
the  Superior  Courts  are  more  freely  resorted  to  by  suitors,  who 
can  obtain  judgment  in  undefended  actions  at  a  reasonably 
small  expense,  yet  the  time  is  not  &r  distant,  when  it  will  be 
nocessary  to  give  additional  powers  to  the  judges,  to  frame  fresh 
rules  and  regulaticms  to  render  the  Common  Law  Courts  at  West* 
minster  Hall  fully  available  for  a  lai^e  portion  of  business,  which 
has  been  recently  diverted  into  the  County  Courts,  and  which 
it  is  obviously  desirable  to  have  brought  under  the  supervision 
of  a  competent  Bar,  and  more  than  a  single  judge. 

So,  also,  will  it  be  found  to  be  with  the  Equity  Courts.  We 
are  waiting,  and  we  fear  are  likely  to  wait,  for  the  further 
report  from  the  Chanoory  Commissioners,  promised  a  year  and  a 
half  ago ;  but  when  that  rqport  shall  be  made.  Lord  Cranworih 
will  discover  that  he  haa  made  a  mistake  in  supposing  that  any 
more  ^'  reform  of  the  Court  of  Chancery  is  inexpedient,^'  at 
present.  He  will  find  that  the  mode  in  winch  the  chamber  busi- 
ness goes  on,  or,  perhaps,  we  ought  to  say,  stands  very  nearly 
still  whenever  parties  choose  to  be  slow,  or  care  not  wluit  delay 
th^  interpose,  is  anything  but  satisfiEuHxKry ;  and,  moreov^^ 
that  a  few  months  only  will  elapse  ere  the  new  mode  of 
examinaticm,  which  compels  the  whole  of  a  long  tivA  voce 
examination,  and  cross-examination,  to  be  taken  down  and 
reported  to  the  Court  in  eMtenso,  will  invc^e  immense  trouUe, 
great  delay,  and  fearful  expense.  In  matters  of  small  pecuniary 
value,  that  expense  vrill  be  frigfatfrd.  The  average  lengthen 
questions  and  answers  given  in  a  five  hours^  sitting  bdE(»«  an 
deotion  committee  is  400,  or  800  folios  an  hour :  and  when  we 
find  that  six  whole  and  oonsecutive  days  are  appointed  by  one 
of  the  examiners  for  one  side  in  a  single  cause,  when  we  know 
also  that  the  transcript  of  the  €xaminatioiui  must  be  taken  by 
each  of  the  interested  parties,  and  that  two  copies  of  the  whcde 
evidence  must  be  given  to  counsel,  it  Kppear^  to  us  co^tam,  that 
the  expense  will  cause  a  justifiable  ground  for  remonstranee; 
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and  that  amidst  the  mass  of  questions  and  answers,  the  counsel 
and  the  Conrt  itself  will,  on  the  hearing,  find  great  difBiculty  in 
winnowing  the  chaff  fix)m  the  grain. 

Lord  St.  Leonards^  Bill  for  the  farther  relief  of  suitors,  by 
amending  the  Accountant-General's  mode  of  proceeding,  is  an 
additional  proof  that  all  additional  reforms  in  Equity  are  not 
"  inexpedient/'  This  Bill  will  be  altered  in  oonmiittee ;  and  it 
may  be  said  at  once,  that  on  some  points  the  most  practical 
men  do  not  coincide  with  Lord  St.  Leonards  in  his  proposed 
method  of  changing  the  system  ;  but  there  cannot  be  any  hesi- 
tation in  averring  that  in  principle  he  is  correct,  when  he  gives 
power  to  the  Lord  Chancellor  to  direct  that,  instead  of  an 
actual  sale  or  purchase  of  stock,  which  already  stands  in  the 
Accountant-General's  name  in  one  aggregate  fund,  the  same 
may  be  considered  as  effected  according  to  the  stock-list  of  the 
Bank  of  England;  that  no  brokerage  shall  be  charged  except 
where  sales  are  actually  made ;  that  an  account  shall  be  kept  of 
all  moneys  remaining  uninvested  for  two  years,  and  then  that 
the  amount  shall  be  deemed  to  be  invested  in  the  Three  per  Cents.; 
that  the  funds  on  which  no  dividends  shall  have  been  received 
for  fifteen  years,  may  be  transferred  to  the  Suitors'  Fee-fdnd,  out 
of  which  may  be  afterwards  satisfied  the  rights  of  the  suitors  to 
the  stock  or  dividends  so  transferred ;  that  a  small  sum  of  one 
guinea  shall  be  paid  in  lieu  of  brokerage  on  the  transfer  of 
stock;  that  the  stamp-duty  on  powers  of  attorney  for  the 
receipt  of  gross  sums  not  exceeding  20/.,  or  of  dividends  not 
exceeding  5/.  annually,  shall  be  reduced  to  five  shillings ;  and 
that  the  Lord  Chancellor  may  empower  the  Accountant-General 
to  act  on  powers  of  attorney  once  given,  and  not  revoked  in 
the  receipt  of  future  money :  but  we  cannot  agree  in  the  pro- 
posal, that  the  salaries  of  the  judges  in  Chancery  may  be  paid 
out  of  any  excess  of  the  Fee-fund>  instead  of  out  of  the  consoli- 
dated fund.  It  is  wrong  in  principle  to  charge  the  suitors  of 
any  court  with  the  salaries  of  the  judges;  it  is  one  of  the 
defects  of  the  County  Courts  Acts;  it  is,  in  effect,  a  partial 
denial  of  justice  to  intending  suitors:  and  in  our  opinion^any 
excess  of  the  Suitors'  Fee-fimd  should  be  applied  directly  in  the 
remission  of  fees  payable  by  the  suitors,  themselves.    Equity 
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is,  at  the  best,  a  very  expensiye  luxury;  it  is  somewhat  hard  to 
add  to  that  expense  the  salaries  of  judges,  vhich  ought  to  be, 
not  only  appointed  by,  but  paid  also  by  the  state  for  the  good 
of  the  entire  community,  and  not  of  suitors  alone. 

The  Ecclesiastical  Courts  are  to  be  abolished;  thanks  to 
the  Solicitor-General;  who  took  occasion,  on  Mr.  Hadfield's 
moYing  the  second  reading  of  his  Bill  (for  limiting  the  places  for 
granting  probates  of  wills  and  letters  of  administration,  and 
rendering  a  single  probate  in  any  competent  court  available  for 
all  parts  of  the  United  Kingdom),  to  declare  the  intentions  of 
the  Government. 

The  vagueness  of  the  Lord  Chancellor's  statement  on  the 
head  of  ecclesiastical  reform  induced  Mr.  B.  P.  Collier,  in  a 
well-considered,  temperate,  and  most  effective  speech,  to  bring 
the  whole  question  before  the  House  of  Commons  on  the  1st  of 
March;  and  he  received  from  the  Solicitor-General  so  satis* 
&ctory  a  promise  on  the  part  of  the  Government,  that  no 
division  was  pressed.  The  promise  was  well  kept ;  and  on  the 
6th  of  April  Mr.  Bethell  announced  to  the  House  the  changes 
he  suggested.  He  was  cordially  supported  by  Mr.  Walpole ;  and 
Dr.  PhiUimore,  the  advocate  for  the  prerogative  men,  who  have 
always  been  about  to  introduce  and  carry  a  measure  to  reform 
themselves,  but  for  twenty  years  at  least  have  not  favoured  the 
pubUc  by  completing  their  self-imposed  task,  was  fairly  as- 
tonished at  the  comprehensiveness  of  the  Solicitor-General's 
plan,  and  at  the  cordial  acquiescence  of  the  Commons  in  its 
main  features.  He  proposes  to  abolish  the  peculiars  and  the 
Metropolitan  Court  of  York,  and  to  establish  one  court  of  pro- 
bate, to  take  effect  throughout  the  whole  of  England  and  Wales, 
!  upon  all  subjects  of  contentious  jurisdiction.  The  measure 
I  would  so  &T  include  Ireland  and  Scotland,  that  probate  granted 
I  in  any  one  of  the  three  countries  would  be  of  equal  effect  in  the 
two  others.  As  nearly  nineteen-twentieths  of  the  probates 
granted  are  for  wills  proved  in  the  common  form,  by  an  affidavit 
of  the  due  execution  and  attestation,  he  proposes,  for  the  con^ 
venience  of  parties  residing  tfway  from  the  metropolis,  to  keep 
the  diocesan  courts  for  the  proof  in  common  form  of  wills  where 
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the  estates  do  not  exceed  .1^100/.  or  1^200/.  in  value;  subject  to 
the  condition,  that  in  every  diocese  the  chancellor  shall  be  a 
lawyer  of  certain  standing,  and  have  the  requisite  professional 
qualifications;  and  also  subject  to  the  condition,  that  every  will 
proved  in  the*  diocesau  courts  shall  be  transmitted  to  the 
general  registry  of  wills  in  London,  official  copies  only  being 
left  for  reference  in  the  different  diocesan  courts. 

He  proposes  also  to  extend  to  the  County  Courts  the  power  of 
exercising  a  certain  jurisdiction  for  the  purpose  of  administering 
the  debts  and  estates  of  intestates;  and  we  presume  also  of 
testators  to.  a  limited  amount. 

He  also  proposes  that  the  metropolitan  court  shall  be 
transferred,  with  all  its  officers  and  staff  of  practitioners,  re- 
gistrars clerks  of  the  seat  and  proctors,  to  the  Court  of  Chancery ; 
the  only  tribunal  to  which  the  administration  of  estates  of 
deceased  persons  has  been  committed,  and  the  only  tribunal 
which  has  the  authority  to  construe  wills  of  personal  estate,  and 
also  affecting  real  estate;  and  thus  to  make  the  Court  of 
Chancery  a  court  of  probate,  whereby  the  whole  jurisdiction  of 
the  country  with  respect  to  the  probate  of  wills  and  the  admin- 
istration of  estates  will  henceforth  be  regulated  and  controlled 
by  one  tribunal,  will  flow  through  the  same  channel^  and  be 
guided  by  the  same  principle.  The  offica^  proctors,  &c.,  of  the 
Prerogative  Court  of  Canterbury  are  to  be  compensated  by 
being  at  once  made  officers  of  the  Court  of  Chancery,  and  by 
having  exclusively  for  a  certain  time  the  conduct  of  the  business 
Tegarding  the  probate  of  wills  in  the  conmion  form ;  and. as  to 
the  officers  of  the  County  Courts,  there  are  few  who  do  not 
come  within  the  provisions  of  the  6  &  7  Wm.  4,  which  pro^ 
vides,  that  in  the  event  of  the  jurisdiction  of  Ecclesiastical  Courts 
being  abolished,  no  judge,  registrar,  or  other  officer,  should 
claim  or  receive  compensation. 

By  this  arrangement,  not  only  wUl  the  whole  of  the  wills  be 
preserved  at  one  office,  but  as  the  metropolitan  tribunal  will  have 
the  power,  not  only  of  determining  the  validity  of  a  will,  but  also 
t)f  directing  it  to  be  carried  into  effect  with  respect  to  real  as 
well  as  personal  estate,  and  then  all  appeals  will  goto  the  House 
ci  Lords  instead  of  being  carried,  as  they  now  are,  some  to  that 
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tribimalaiid  some  to  the  Privy  Council^  both  courts  having  co- 
ordmate  independent  jnrisdictionfi;  and  therefore  liable  to  amve 
at  opponte  concluaions.  And^  moreover^  there  will  be  the 
facility^  pending  litigation  for  administering  the  estate  nnder 
the  Ck>i]rt  of  Chancery^  of  collecting  the  debts^  and  disposing 
cf  the  property^  thns  obviating  the  many  causes  of  embarrass- 
ment and  delay  which  arise  under  the  present  system. 

The  main  difference  between  the  proposal  of  Mr.  Collier  and 
the  plan  of  the  Solicitor-General  is,  that  the  former  would 
abolish  the  whole  of  the  diocesan  courts,  and  would  use  the 
County  Courts,  not  only  for  the  supervision  of  the  administra- 
tion of  the  testators'  or  intestates'  estates,  but  also  for  the  proof 
of  wills  in  common  form ;  and  he  would  transfer  the  power  of 
deciding  upon  the  validity  of  wills  to  the  courts  of  common  law, 
where  oral  evidence  is  taken,  and  the  assistance  of  a  jury  can 
be  obtained. 

Possibly  Mr.  Bethell's  proposed  retention  of  the  diocesan 
courts  may  be  the  means  of  conciliating  support  in  the  Upper 
Bouse ;  but  as  a  matter  of  convenience  and  utility,  there  cannot 
be  a  question  that  the  County  Courts  are  of  far  more  value 
than  the  diocesan  courts.  The  County  Courts  are  not  only 
far  mcHre  numerous,  but  they  are  dose  upon  the  homes  of 
the  executors  and  parties  interested  in  the  administration  of  the 
deceased  person's  estate;  whilst  the  diocesan  courts  are,  in  all 
the  dioceses,  &r  removed  from  the  bulk  of  the  resident  in- 
habitants; and  the  city  in  each  diocese  is  frequently  situated  at 
a  place  far  more  difficult  of  access  to  the  persons  in  the  diocese 
than  is  the  metropolis.  It  may  not  be  worth  while  to  fight  the 
question  closely  now ;  but  it  is  evident  to  us,  that  the  retention 
of  the  diocesan  courts  will  be  found  in  practice  to  be  a  mistake, 
and  that  resort  wijl  then  be  had  to  the  County  Courts,  in 
addition  to,  or  in  substitution  for,  these  older  courts. 

The  question  of  the  proper  court  for  determining  the  validity 
of  contested  wills  is  more  difficult  of  solution.  We  have  already 
given  our  opinicm,  that  the  Court  of  Chancery  is,  upon  the 
iialance  of  advantages  an^  disadantages,  preferab^  to  the 
common  law  courts;  but  the  mode  of  taking  evidence  must  be 
amended;  and  it  is  important  that  the  advantages  of  a  jury 
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should  not  be  altogether  abandoned.  The  Law  Amendment 
Society  are  not  content  with  the  equity  or  common  law  comrts^ 
even  if  the  defects  of  either  be  amended.  The  Society  have 
therefore  resolved : — 

"  1.  That  the  present  jurisdiction  of  the  Ecclesiastical  Courts,  so  far 
as  testamentary  matters,  are  concerned,  is  universally  admitted  to  be 
unsatisfactory,  and  requires  extensive  reform. 

"  2.  That  this  reform  should  consist  of  a  transfer  of  their  present 
jurisdiction  in  testamentary  matters  to  a  court  clothed  with  juris- 
diction as  well  over  wills  of  real  as  of  personal  estate. 

"  3.  That  to  create  a  new  court  for  the  piurpose  would  be  unad- 
visable  if  any  existing  court  can  be  found  to  which  such  enlarged 
jurisdiction  may  be  properly  intrusted,  and  to  which  complete 
powers  can  be  given. 

"  4.  That  the  existing  courts  of  common  law  and  County  Courts, 
not  having  an  equitable  jurisdiction  or  power  of  dealing  with 
trustees,  or  with  equitable  matters  arising  in  the  construction  of 
wills,  should  not,  as  at  present  constituted,  be  intrusted  with  such 
enlarged  jurisdiction. 

"  5.  That  the  existing  courts  of  equity,  not  having  any  power  of 
empanneUing  a  jury,  or  of  conclusively  deciding  issues  of  fact,  are 
under  a  similar  disqualification. 

"  6.  That  in  order  to  do  complete  justice  in  testamentary  mat- 
ters, it  is  necessary  that  the  court  to  which  they  are  intrusted 
should  possess  the  mil  and  conjoined  powers  of  a  court  of  law  and 
of  a  court  of  equity. 

"  7.  That  no  thorough  or  satisfactory  settlement  of  the  questions 
pending  with  respect  to  the  testamentary  jurisdiction  of  the  Eccle- 
siasticjd  Courts  can  be  come  to,  except  by  its  being  exercised  by  a 
court  6f  conjoined  law  and  equity,  having  jurisdiction  over  wills  of 
real  and  personal  estate. 

"  8.  That  it  is  the  bounden  duty  of  the  Government  of  this  country 
to  provide  such  a  court  for  the  proper  adjudication  of  all  testamentary 
matters,  and  of  this  society  to  promote  its  establishment  by  eveiy 
means  in  its  power. 

"  9.  That  the  most  desirable  means  of  effecting  this  appears  to  be 
the  union  of  the  present  law  and  equity  commissions,  and  inviting 
their  immediate  attention  to  this  important  question. 

'^  10.  That  the  above  resolutions  oe  taken  as  the  basis  of  the  first 
report  of  this  committee." 

The  multiplication  of  courts  will  be  a  vast  evil.  There  can 
be  no  separate  and  co-ordinate  jurisdictions,  as  the  Solicitor- 
General  shows,  without  the  collision  of  judgments,  and  the 
very  step  suggested  in  these  resolutions  would  retard  that 
fusion  of  law  and  equity  in  matters  partaking  largely  of  both, 
which  it  is  desirable  to  further  as  far  as  is  practicable.     ISie 
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juiiioqiles  of  each  are  in  most  cases  so  distinct^  that  very  perfect 
fiision  is  out  of  the  question ;  but  in  the  case  of  wills^  an 
improvement  in  the  courts  of  equity,  or  additional  powers  to 
be  given  to  the  common  law  courts,  would  give  all  the  facili- 
ties for  sound  and  just  decisions  that  can  be  hoped  for. 

Closely  allied  to  the  question  of  the  amendment  of  the  Eccle- 
siastical Courts,  is  an  alteration  of  the  Law  of  Divorce ;  and 
the  commissioners  appointed  to  consider  that  part  of  the  law 
have  made  a  report  which  contemplates  the  establishment  of  a 
new  court,  composed  of  a  chancery  judge,  a  common  law  judge, 
and  an  ecclesiastical  judge :  but  if  the  Solicitor-General's  reform 
of  the  Ecclesiastical  Courts  be  carried,  the  latter  judge,  unless 
appointed  for  a  court  of  probate,  would  be  non-existent.  These 
commissioners,  having  considered  the  Law  of  Divorce  in  its 
different  bearings,  thus  sum  up  briefly  the  alterations  and 
improvements  which  they  think  may  be  made  in  it  with 
prudence  and  safety.    These  suggestions  are : — 

''  That  the  distinction  between  divorce  a  mensa  et  thoro  and  divorce 
d  vinculo  matrimonii  shall  still  be  maintained. 

"  That  the  grounds  for  a  divorce  a  mensa  et  thoro  shall  be  conjugal 
infidelity  and  gross  cruelty. 

"  That  wilful  desertion  shall  either  be  also  a  ground  for  divorce  a 
mensa  et  thoro,  or  else  shall  entitle  the  abandoned  wife  to  obtain 
from  her  husband  a  proper  maintenance  by  way  of  alimony. 

"  That  divorces  a  mensa  et  thoro  may  be  obtained  by  the  wife  for 
the  above-mentioned  causes  as  well  as  by  the  husband. 

*'  That  divorces  a  vinculo  shall  be  allowed  for  adultery,  and  for 
adultery  only. 

*'  That  divorces  a  vinculo  shall  only  be  fi;ranted  on  the  suit  of  the 
husband,  and  not  (as  a  general  rule)  on  the  suit  of  the  wife. 

"  That  the  wife,  however,  may  also  apply  for  divorce  a  vinculo  in 
cases  of  aggravated  enormity,  such  as  incest  or  bi^^my. 

*^  That  recrimination,  connivance,  and  condonation  shall,  if  proved, 
be  deemed  and  treated  as  bars  to  the  suit. 

''  That  recrimination  shall  include  any  of  the  grounds  for  which 
divorces  may  be  obtained  a  mensa  et  thoro, 

"  That  the  existing  mode  of  obtaining  a  divorce  ^  vinculo  shall  no 
longer  be  continued. 

*'  That  a  verdict  at  law,  and  an  ecclesiastical  sentence,  shall  not 
be  considered  as  preliminary  conditi«is  which  must  be  complied 
with  before  it  can  be  obtained. 

^  That  a  new  tribunal  shall  be  constituted  to  try  all  questions  of 
divorce. 
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^  That  all  matrimonial  qaestioiiB  also,  which  are  now  dfltorminei 
in  the  EoclesiaBtical  Courts,  shall  be  transferred  to  tiie  same  tribunal 

"  That  this  tribunal  shall  consist  of  a  yice-chancellor,  a  common 
law  judge,  and  a  judge  of  the  Ecclesiastical  Courts. 

**  That  the  party  who  seeks  a  divorce,  whether  it  be  a  divorce  a 
mensa  et  thoro,  or  a  divorce  d  vinculo  matrmonUt  shall  ple4ge  his 
belief  to  the  truth  of  the  case,  and  that  there  is  no  collusion  between 
himself  and  his  wife. 

*'  That  the  evidence  shall  be  oral,  and  taken  down  in  the  presence 
of  the  parties. 

^*  That  in  general  the  process,  practice,  and  pleading  shall  conform 
to  the  process,  practice,  and  pleading  of  the  Court  of  Chancery,  as 
recently  improved ;  with  such  additions  as  may  be  beneficially  derived 
from  tne  ecclesiastical  system. 

"  That  the  rules  of  evidence  shall  be  the  same  as  tbose  which 
prevail  in  the  temporal  courts  of  the  kingdom. 

"  That  the  judges  shall  have  the  power  of  examining  the  parties, 
and  also  of  ordering  any  witnesses  to  be  produced  who  in  their 
opinion  may  throw  light  on  the  question. 

''  That  the  Court  shall  be  intrusted  with  a  large  discretion  in 
prescribing  whether  any  and  what  provision  shall  be  made  to  the 
wife,  in  amusting  the  rights  which  she  and  her  husband  may  re- 
spectively nave  in  each  other's  property,  and  in  providing  for  the 
guardianship  and  maintenance  of  the  childi^n. 

"  That  there  shall  be  only  one  appeal  from  the  decree  of  the 
Court,  and  that  the  appeal  shall  be  earned  to  the  House  of  Lords." 

This  junction  of  con:mion  law  and  equity  judges  has  not  been 
found  to  work  well  in  practice^  when  the  great  seal  has  been 
put  into  commission;  and  though  the  Privy  Council  is  an 
example  of  a  mixed  court  arriving  at  good  conclusions,  it  is 
matter  of  notoriety  that  in  fact  the  judgments  there  given  are 
written  by  one  of  the  judges  who  is  supposed  to  be  most  con- 
versant with  the  law  applicable  to  the  particular  case  to  be  de- 
termined, submitted  to  and  acquiesced  in  by  his  colleagues; 
and,  moreover,  that  what  may  work  tolerably  well  in  a  court  of 
appeal,  may  be  a  complete  failure  in  a  court  of  original  jtiris- 
diction.  The  model  taken  by  the  divorce  commissioners  is  a 
court  of  appeal,  and  even  in  that  court  the  questions  are  prac- 
tically settled  by  one  of  the  numerous  judges.  We  can  see  no 
good,  therefore,  in  a  new  and  separate  court  for  probates  or 
divorce,  which  may  not  be  obtained  from  existing  tribunals. 

Two  of  the  three  Bills  introduced  by  Lord  St.  Leonards  for 
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the  smemAment  of  the  law  rdating  to  lunaticB^  have  passed 
through  committee^  and  are  now  in  a  working  shape. 

.  By  the  Lunatics  Care  and  Treatment  Bill  it  is  provided  that 
one  lieaose  may  indude  more  than  one  house  of  the  same 
pro[Hietors^  separated  by  land  or  buildings  in  the  same  occupa* 
tion,  and  by  a  public  or  private  road,  or  by  either  of  such 
modes;  and  that  <me  lioezused  proprietor,  at  least,  shall  reside 
on  the  licensed  premises.  Sections  45  to  49,  both  inclusive,  of 
the  Act  8  &  9  Vict.  c.  100,  are  repealed,  and  it  is  to  be  enacted 
that  no  person  (not  a  pauper)  is  to  be  received  into  a  hospital 
or  hc^ised  house  without  an  order  signed  by  a  relative  or  per* 
son  connected  with  the  patient,  and  a  certificate  signed  by  two 
persons,  each  of  whom  shall  be  a  physician,  surgeon,  or  apothe- 
cary, not  in  partnership  with  or  an  assistant  to  the  other,  and 
each  of  whom  shall  have  separately  and  personally  examined 
the  alleged  lunatic  not  more  than  seven  clear  days  previously  to 
the  reception;  but  under  special  circumstances  the  person  may 
be  received  on  the  certificate  of  one  medical  man,  if  the  order 
state  the  special  circumstances  which  prevent  the  eicamination 
by  two  medical  men,  and  the  one  medical  man  certifies  his 
opinion  that  it  is  expedient  for  the  person  to  be  confined  with- 
out further  delay ;  and  then,  within  three  clear  days  after  the 
reception,  a  second  certificate  is  to  be  obtained  from  two  other 
medical  men  not  signing  the  first  certificate,  and  not  connected 
with  the  house  or  hospital,  or  the  person  is  to  be  restored  to  the 
party  signing  the  order.  Any  person  discharged  may,  with  the 
assent  of  two  commissioners,  after  personal  examination,  be 
retained  in  a  licensed  house  as  a  boarder,  and  a  relative  or 
fiiend,  for  the  benefit  of  the  patient,  may  with  the  like  assent 
be  received  therein. 

No  pauper  is  to  be  received  without  an  order  signed  by  a 
justice,  or  by  an  officiating  clergyman,  and  the  relieving  officer, 
or  one  of  the  overseers;  nor  without  the  certificate  of  one 
medical  man,  who  shall  have  personally  examined  the  pauper 
not  more  than  seven  clear  days  before  the  reception.  It  k 
made  a  misdemeanour,  subject  to  an  indictment  or  to  a  penalty 
of  20/.,  to  be  recovered  summarily  before  two  justices,  for  an 
officer,  attendant,  &c.,  to  ill-treat  a  lunatic.    Every  medical 
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certificate  is  to  specify  the  facts  upoa  which  the  opinion  of 
insanity^  &c.^  is  founded,  distinguishing  the  facts  observed  by 
the  medical  man  himself  from  facts  conmiunicated  to  him  by 
others.  Orders  and  medical  certificates,  which  are  incorrect  or 
defective,  may  be  amended  by  the  person  signing  the  same 
within  fourteen  days  after  the  lunatic's  reception;  but  no 
medical  man  who,  or  whose  fieither,  broths,  son,  partus,  or 
assistant,  is  wholly  or  partly  proprietor  of  or  a  regular  professional 
attendant  in  a  licensed  house  or  hospital,  is  to  sign  the  certifi- 
cate or  the  order  for  admission ;  and  any  medical  man  giving 
false  certificates,  and  any  person,  not  being  a  medical  man, 
giving  certificates  as  such,  is  to  be  guilty  of  a  misdemeanour. 

The  commissioners,  by  order  under  their  seal,  may  permit  the 
visitation  of  single  patients  less  frequently  than  once  in  two 
weeks,  and  may  particularise  the  time  for  any  single  patient  to 
be  visited ;  but  if  the  patient  be  in  the  care  of  a  medical  man, 
he  is  to  make  an  entry  once  a  fortnight  of  the  patient's  health : 
visitors  of  licensed  houses  may  visit  single  patients  on  the 
request  of  the  commissioners.  An  annual  report  is  to  be  made 
to  them  by  every  medical  man  visiting  or  having  charge  of  a 
single  patient,  and  the  provisions  concerning  the  discharge  of 
patients  from  licensed  houses  by  relatives  are  extended  to  single 
patients. 

The  Lord  Chancellor,  upon  the  report  of  the  Commissioners 
in  Lunacy,  may  discharge  any  single  patient  from  an  unlicensed 
house.  On  the  recovery  of  a  patient,  notice  is  to  be  given  to 
friends,  or  in  the  case  of  paupers,  to  the  guardians,  and  in 
default  of  discharge  or  removal,  to  the  commissioners  and 
visitors.  Persons  having  authority  to  discharge  a  patient  may, 
with  the  assent  of  two  commissioners,  remove  him  to  a  licensed 
house  or  hospital :  notice  of  the  discharge  of  single  patients  is 
to  be  given  by  the  person  who  has  had  the  charge  to  the  com- 
missioners ;  and  in  case  of  a  change  of  residence,  the  person 
having  such  charge  is,  within  two  clear  days,  to  give  notice 
thereof,  and  of  his  new  residence,  to  the  commissioners ;  and, 
with  the  assent  of  two  commissioners,  he  may  take  or  send  such 
patient  under  proper  control  to  any  specified  place,  for  any 
definite  time,  for  the  benefit  of  his  health.    On  the  representa- 
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taoni  of  the  commiasioners^  th6  Lord  Clumcelloi*  may  require  a 
statement  of  the  property  of  a  lunatic  who  shall  have  been 
detained  for  a  year;  and  notice  of  the  dismissal^  for  misconduct, 
from  a  licensed  house  or  hospital  of  any  nurse  or  attendant  is, 
within  a  week,  to  be  sent  to  the  commissioners  under  a  penalty 
of  10/. 

Section  89  of  the  former  Act  is  repealed ;  Und  the  powers  of 
private  committees  are  to  be  vested  in  the  commissioners,  or 
any  two  or  one  of  them,  as  the  case  may  require.  Visits  may 
be  made  by  any  two  commissioners  one  receiving  salary,  and 
they  may  direct  that  one  receiving  salary  may  alone  visit  a 
licensed  house  having  not  more  than  twenty  patients.  It  is 
also  provided  that  any  one  or  more  of  the  commissioners  may 
on  such  daya  and  hours,  and  for  such  length  of  time  as  he  shall 
think  fit,  visit  workhouses  to  see  that  the  law  is  carried  into 
effect,  and  the  dietary  accommodation  and  treatment  of  the 
lunatics  therein,  and  shall  report  in  writing  thereon  to  the 
Poor  Law  Board.  The  commissioners  are  also  authorised,  in 
any  special  case  requiring  immediate  investigation,  to  appoint 
any  competent  person  or  persons  to  visit,  examine,  and  report 
npon  the  mental  and  bodily  state  and  condition  of  any  lunatic 
or  alleged  lunatic  in  any  asylum,  hospital,  or  licensed  house,  or 
under  charge  as  a  single  patient.  The  regulations  of  hospitals 
are  to  be  submitted  for  approval  to  a  Secretary  of  State,  and 
the  commissioners  are  authorised  to  make  regulations  for  the 
government  of  licensed  houises.  The  commissioners'  annual 
reports  to  the  Lord  Chancellor  of  the  state  of  asylums,  &c.,  are 
to  be  made  in  or  before  the  month  of  March  (instead  of  June), 
and  are  to  be  made  up  to  the  end  of  the  preceding  year. 

A  penalty  of  20/.,  in  addition  to  any  other  punishment  to 
which  the  party  would  be  liable,  is  imposed  on  persons  obstruct- 
ing the  execution  of  the  orders  of  the  Lord  Chancellor,  or  the 
Secretary  of  State,  or  of  the  Commissioners,  for  visitation, 
examination,  inspection,  or  inquiry. 

The  exemption  in  favour  of  Bethlehem  Hospital  is  also  re- 
pealed, and  that  is  to  be  forthwith  regulated  as  a  hospital, 
mider  the  former  Act. 

The  proposed  new  Act  is  not  to  affect  the  provisions  of  the 
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law  retail  ta  erinunal  lunaticBj  aad  is  to  ceoniQenoe  from 
1st  August,  1853. 

The  Lunatic  Atgbmms  KIl  consolidates  and  amends  the  law 
for  the  regulation  of  county  and  borough  asyhuns,  and  for  the 
Miamtenance  and  care  of  pauper  lunatics.    The  principal  addU 
tional  provisions,  besides  the  re-enactment  of  the  existing  law> 
may  be  briefly  set  out.    The  BiQ  compels  every  county  and 
borough  not  having  a  lunatic  a^lum  to  provide  one ;  but  small 
boroughs  not  having  six  justices  besides  the  recorder,  are  to  be 
joined  to  the  county.    The  justices  of  boroughs  may  contract 
with  committees  of  asylums  for  the  reception  of  the  pauper 
lunatics  of  the  borough;  and  boroughs  neglecting  to  provide  an 
asylum,  or  contract  for  the  pauper  lunatics^  maintenance,  nmy  be 
annexed  by  the  Secretary  of  State  to  the  county.    The  pfovi-» 
sions  of  the  Land  Clauses  Consolidation  Act>  1845,.  are  incori* 
porated  with  this  Act,  and  extended  to  exchanges;  and  visitors 
may  take  adjoining  land  compulsorily  for  the  enlai^ment  oi 
asylums.    Clerks  of  asylums  are  to  be  appointed,  who  are  to 
transmit  to  the  Commissioners  of  Lunacy  information  of  the 
dismissal  of  attendants.     Annual  reports  are  to  be  made  by 
Committees  of  Visitors  to  the  justices  at  quarter  sessions,  and  a 
copy  sent  to  the  Commissioners  in  Lunacy.    Provision  (taken 
from  Lord  Shaftesbury's  Lunacy  SiU  of  1852)  is  made  for 
lunatics  wandering  abroad,  or  not  properly  taken  care  off.    Just 
tices  may  order  payment  of  a  fee  to  the  medical  man  called  in 
to  examine  any  person;  and  the  provisions  of  the  former  law, 
as  to  the  expenses  of  the  maintenance  of  pauper  lunatics,  are 
extended  to  wandering  lunatics. 

The  Act  proceeds  on  the  true  principle  of  codification,  by 
repealing  the  existing  Acts  of  8  &  9  Vict.  c.  126;  9  &  10  Vict, 
c.  84;  and  10  &  11  Vict.  c.  43 ;  and  then  re-enacting  in  con^ 
secutive  ord^  such  parts  of  the  former  law  as  it  is  intended  to 
retain,  under  the  proper  heads,  such  as  "  providing  asylums  and 
appointment  of  committees  of  managers;'^  ^^ raising  moneys  for 
providing  asylums ;''  ^^  regulation  and  mant^ement  of  asylums 
and  appointment  of  officers;'^  "visitation,  reception,  removal, 
and  discharge  of  lunatics ;''  and  "expenses  of  maintenance, 
removaly&a,  of  paup^  lunatics.'^    Thus,  the  whole  law  on  the 
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sabject  is  inoorpoiated  in  (me  Ad;,  and  a  veferantt 

necessary  to  show  what  provisions  are  for  the  time  beoig  in 

fimoe. 

The  Lumacy  Regulation  Bill^  for  tlie  regulation  of  proceed* 
ings  under  commissions  of  lunacy^  and  the  ccmsolidaticm  and 
amendment  of  the  Acts  respecting  lunatics  and  their  estates^ 
has  not  yet  passed  tkroagb  ocHnmitteej  and  it  wonld  thtrefeve 
be  piematnre  to  gire  an  abridgment  of  its  proposed  enactments^ 
It  will  effect  a  great  saving  in  the  ezp^ise  of  separate  commis- 
sioDB  of  hmai^^  and  in  the  management  of  lunatics^  estates, 
which  are  of  move  pecuniary  importance  than  most  persons 
asppose.  By  a  recent  return,  showing  the  number  of  lunatics 
against  whom  ccmmiissions  of  lunacy  are  now  in  force,  the  total 
amount  of  incomes,  and  the  allowance  for  maintenance,  and 
also  the  per-centage  from  1889  to  1850  on  lunatics^  incomes 
receiTed  under  the  Act  8  &  4  Wm.  4,  c.  86,  and  the  payments 
made  thereout,  it  appears  that  on  11th  April  there  were  614 
persons  against  whom  commissions  of  lunacy  are  in  force,  the 
total  of  whose  annual  income  amounts  to  281,907/.  13«.  6d», 
and  the  total  sums  allowed  for  maintenance  to  177,825/.  Ss.  5c(. 
Of  these  there  are  99  who  individually  have  less  than  100/.  per 
annum,  whose  incomes  together  amount  to  6,846/.  149.  7d.,  and 
the  total  of  the  sums  allowed  for  maintenance  to  6,679/.  6^.  Sd, ; 
117  who  individually  have  more  than  100/.  and  less  than 
200/.  per  annum,  whose  incomes  together  amount  to  17,441/. 
10».  lid.,  and  the  total  sums  allowed  for  maintenance  to 
15,288/.  19s.  lie/.;  94  who  individually  have  more  than  200/. 
and  less  than  400/.  a  year,  whose  incomes  together  amount  to 
26,536/.  8^.,  and  the  total  sums  allowed  for  maintenance  to 
21,748/.  2#.  4d. ;  66  who  individually  have  more  than  400/.  and 
less  than  600/.  per  annum,  whose  incomes  together  amount  to 
27,848/.,  and  the  total  of  the  sums  allowed  for  their  maintenance 
to  21,870/.  Us.  6d.;  47  who  individually  have  more  than  600/. 
aod  less  than  1,000/.  per  annum,  whose  incomes  together  amount 
to  85,695/.,  and  the  total  sums  allowed  for  maintemmce  to 
23,480/.  16s.  i  and  65  who  individually  have  more  than  1,000/. 
per  annum,  whose  incomes  together  amount  to  169,040/.,  and 
the  total  sums  allowed  for  their  maintenance  to  89,807/.  12s. 
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There  are  36  cases  in  which  the  incomes  have  not  been  ascer- 
tained; nor  the  allowances  for  maintenance  fixed,  chiefly  on 
account  of  the  recent  dates  of  the  commissions.  On  the  incomes 
of  these  lunatics  one  per  cent,  has  been  received  under  the  pro- 
visions of  the  Act,  and  on  28th  June,  1852,  there  had  aocomu- 
lated  a  surplus  above  the  payments  from  8th  January,  18^,  of 
8,872/.  18s.  6d.  (or  very  nearly  one-fourth  of  the  whole  amount 
of  per-centage  received),  which,  pursuant  to  an  order  of  the 
Lord  Chancdlor,  was  transferred  to  the  Suitors^  Fee-fund  account 
of  the  Court  of  Chancery.  By  this  return  it  is  seen,  that  much 
more  tiian  one-half  of  the  net  incomes  arising  from  the  incomes 
of  the  whole  514  lunatics  against  whom  commissions  are  in 
force,  arises  from  the  incomes  of  65  lunatics  only.  It  would 
have  been  a  valuable  addition  to  the  return  if  it  had  included 
the  whole  amount  of  taxed  costs  paid  out  of  each  estate  for  the 
proceedings  up  to  and  since  the  finding  of  the  juries  on  the 
conmiissions. 

The  Bills  for  the  amendment  of  the  bankruptcy  law,  and  for 
the  consolidation  of  the  criminal  law,  are  not  in  a  state  to  pre- 
sent the  main  features  with  anything  like  accuracy  to  our 
readers,  and  we  believe  that  the  latter  Bill  is  likely  to  receive 
«uch  alterations  and  modifications  in  the  Lords'  committee,  that 
a  reference  to  the  Bill  as  it  was  introduced  would  be  useless,  or 
.likely  to  mislead. 

The  promised  measure  for  the  better  management  of  charitable 
trusts  has  not  made  its  appearance ;  but,  as  an  incident  to  the 
introduction  by  Lord  John  Bussell  of  his  proposed  changes  in 
matters  of  education,  notice  has  been  given  of  the  intention  to 
transfer  the  disputes  relating  to  small  charities  to  the  local 
tribunals.  The  amount  of  these  small  educational  charities  is, 
in  the  aggregate,  very  considerable,  and  there  is  a  multitude  of 
-villages  where  the  inhabitants  can  point  to  the  diversion  or 
mal-administration  of  these  small  funds,  and.  where  the  parties 
interested  are  practically  without  the  means  of  relief,  or  where, 
in  spite  of  the  returns  of  1786,  and  the  more  recent  investiga- 
tions and  reports  of  the  Charity  Commissioners,  the  funds  have 
•been  unapplied,  or  diverted  from  their  proper  channels.    The 
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local  oonrte  will  be  fit  places  for  correcting  these  evik^  ainl 
expense  and  annoyance  will  be  saved ;  but  when  these  additional 
labours  are  thrown  upon  the  County  Gourt  judges^  it  will  be 
found  that  a  considerable  addition  must  be  made  to  thdr 
number. 

We  have  now  enumerated  the  law  changes  which  have  been 
already  broached  or  commenced  in  the  present  Parliament: 
many  may  not  reach  the  state  of  an  enactment  this  year;  but 
they  prove  that  the  men  most  competent  to  renew^  to  reform, 
and  to  consoKdate  the  law,  are  in  earnest  in  their  promises, 
whatever  may  be  the  political  or  party  differences  by  which  they 
are  divided :  and  we  may  congratulate  ourselves,  that  whilst  we 
shall  have  law  reform  carefuUy  considered,  we  shall  not  have 
hasty  legislation,  or  crude,  undigested,  or  merely  speculative 
alterations  unsettling  everything,  and  settling  nothing. 


Art.  VI.— law  OP  PERSONAL  PROPERTY. 


Principles  of  the  Law  of  Personal  Property,  intended  for  the  Use  of 
Students  in  Conveyancing.  By  Joshua  Williams,  Esq.,  of  Lincoln's 
Lm,  Barrister-at-Law.  Second  Edition.  London :  S.  Sweet.  Hodges 
and  Smith,  Dublin.    1853. 

TUTK  WILLIAMS  is  one  of  the  few  authors  or  editors  of  law 
^^  books  whose  labours  deserve  or  justify  unqualified  com- 
mendation. We  do  not  hesitate  to  say^  that  his  book  on  the 
"  Principles  of  the  Law  of  Real  Property/*  raised  him  to  the 
highest  reputation  as  a  clear^  accurate^  and  masterly  writer^ 
possessing  the  highest  powers  as  an  expositor^  and  profound 
knowledge  of  the  philosophy  as  well  as  sdenoe^  of  jurispru- 
dence. This  work  fully  maintains  the  character  of  its  gifted 
author.  It  \&,  we  believe,  entirely  owing  to  the  oversight  of  the 
publishers  in  not*  sending  us  the  first  editiouj  that  its  merits 
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irere  not  then  made  known  to  the  pxofiaHion  both  here  and 
abroad. 

To  the  Amerioan  Bar  eapeciaUy^  we  beg  to  present  tfan  work 
as  a  fitting  associate  for  the  thoughtful  prodoctions^  with  which 
Story  and  other  eminent  Transatlantic  jurists  have  enriched 
their  law  literature ;  for  it  forms  a  brilliant  exception  to  the 
patdiwork  books  hastily  huddled  together  for  the  speedy  supply  of 
the  new-edition  mania^  which  has  so  largely  debased  and  emas- 
culated our  own.  A  compact  and  well-matured  treatise^  giving 
a  terse^  but  fiill^  and  intelligent  exposition  of  its  subject,  bring- 
ing  out  in  clear  relief  the  principles  of  each  rule  and  postulate, 
and  showing  how  to  apply  them  in  practice,  is  become  quite  a 
rare  acquisition ;  and  instead  of  books  being  valued  for  succinct 
exposition  of  vigorous  thought,  and  discriminating  research, 
they  are  at  any  rate  priced,  if  not  always  j9rJ2red',  like  Cheshire 
cheeses,  by  their  bulk  and  weight.  We  have  here  a  complete 
treatise  on  a  subject  of  some  complexity  and  vast  importance, 
amply  developed  in  826  pages  of  large  type,  forming  one 
moderately  sized  octavo  volume.  This  may  not  be  the  readiest 
road  to  fifty  or  sixty  pounds,  but  it  is  assuredly  the  only  one  to 
an  enduring  reputation,  or  to  any  reputation  at  all:  for  the 
patchworiL  compilers  usually  receive  more  scorn  than  pelf,  even 
from  those  who  are  induced  to  hire  their  mechanical  services, 
and  the  good  name  of  one  such  author  as  Mr.  Williams  will  sur- 
vive the  contemptuous  recollection  of  dioals  of  the  book 
cobblers,  past,  present,  and  to  come. 

This  book  is  intended  to  supplement  its  predecessor,  and  to 
make  that  chapter  in  it  which  related  to  this  subject,  the 
skeleton,  as  it  were,  of  the  integral  work  on  peraonal  properly. 
That  chapter  has  been  omitted  in  the  last  edition  of  the  book 
on  real  property,  wh^re,  in  fact,  it  had  no  fitting  place.  This 
work  supplies  an  entire  vacuum  in  our  l^al  treatises ;  for  before 
its  appearance  there  was  no  work  which  gave  the  student  ^ccm- 
veyancer  an  insight  into  those  principles  of  the  law  of  personal 
property  which  the  ^*owth  and  characteristics  of  our  mercan- 
tile community  so  lu^gely  press  on  his  attention.  It  is  one  of 
the  great  merits  of  this  book^  that  it  does  not  attonpt  to  give 
all  that  could  possibly  be  said  on  the  subject ;  it  developes  prin- 
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ieiples;  and  does  not  mystify  them  in  a  inlderness  of  cases  on 
abstract  points^  which  the  compilers  who  do  so  have  neither 
the  time  nox  the  capacity  to  generalise.  It  is  essentially  a  hand- 
book of  the  great  features  of  the  law  of  personal  property.  And 
as  Mr.  Williams  very  justly  remarked  in  his  original  preface^ 
"  It  would  be  as  great  a  mistake  for  a  student  to  remain  satis- 
fied with  his  knowledge  of  a  text-book^  as  for  an  author  to 
compress  into  an  elementary  work  all  that  could  possibly  be 
said  on  the  subject.'*  The  great  merit  of  such  works — 
avowedly  elementary — ^is  that^  instead  of  satiating  or  disgusting 
the  appetite  for  further  research,  they  whet  its  zest  and  facili- 
tate its  digestion  of  deeper  draughts  and  richer  food. 
This  treatise  is  divided  into  these  subjects : — 

1.  Chases  in  possession,  such  as  chattels,  which  descend  to 
the  heir;  of  trover,  &c.;  of  the  alienation  of  choses  in  posses- 
sion, and  of  ships. 

2.  Chases  in  action;  and  first,  of  torts  and  contracts;  debts; 
bankruptcy,  insurance,  &c. 

3.  Incorporeal  personai  property . 

4.  Personal  estate  generally.  Settlements  of  personal  pro- 
perty; of  joint  ownership  and  liability;  of  wiUs;  intestacy,  and 
mutual  rights  of  husband  and  wife. 

6.  Title.  An  Appendix  concludes  the  book,  with  a  very 
admirably-drawn  sum  of  Letters  Patent,  and  of  Marriage 
Settlement,  illustrative  of  some  portions  of  the  book.  The 
chapters  on  Bankruptcy  and  on  Letters  Patent  have  been 
ahnost  wholly  re-written  in  this  edition,  with  several  additions. 
The  notes  throughout  are  mere  references  to  the  sections  of 
statutes  or  names  of  cases;  not  pieces  of  the  subject-matter, 
which  the  author  lades  either  the  skill  or  the  diligence  to 
interweave  in  the  text. 

In  order  to  give  an  illustration  of  the  clear  and  precise  style, 

and  the  condensed  and  accurate  exposition  of  the  law  which 

this  work  presents,  we  take   an   extract  from  a  branch  of 

universal  interest  and  utility, — the  mutual  rights  of  husband 

and  wife  as  regard  personal  estate : — 

''  A  husband  was,  in  ancient  times,  considered  absolutely  entitled 
to  such  personal  chattels  as  his  wife  mi^ht  possess.  In  this  respect 
the  law  was  then  both  simple  and  sufficient.     By  the  act  of  marriage 
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the  wife  placed  herself  under  the  coverture  or  protection  of  her 
husband.  She  became,  in  the  law  French  of  those  days,  a  feme 
covert ;  thenceforth,  all  demands  to  which  she  was  personally  liable 
were  to  be  answered  by  her  natural  protector.  The  wife  was  considered 
as  merged  in  her  husband,  and  both  were  regarded  as  but  one 

Serson.  So  long,  therefore,  as  the  coverture  continued,  that  is, 
ming  the  joint  lives  of  husband  and  wife,  the  husband  was  abso-^ 
lutely  entitled  to  aU  personal  property  which  his  wife  might  acquire, 
and  was  also  liable  to  the  payment  of  aU  debts  which  she  might 
previously  have  incurred.  These  simple  principles  still  pervade  the 
law  relating  to  the  husband's  interest  in  his  wife's  personal  estate, 
although  the  several  different  species  of  personal  estate  to  which 
modem  civilization  has  given  rise,  conjoined  with  rules  of  equitable 
administration  laid  down  by  the  Court  of  Chancery,  have  given  to 
this  branch  of  law  a  perplexity  unknown  to  the  simple,  though 
somewhat  harsh  rules  of  our  ancestors. 

"  In  the  first  place,  then,  personal  property  of  the  ancient  kind, 
namely,  chattels  personal  or  moveable,  goods  belonging  to  the  wife 
at  the  time  of  her  marriage,  or  given  to  her  afterwards,  became  the 
absolute  property  of  her  husband,  in  the  same  manner  precisely  as 
if  they  had  been  originally  his  own,  or  had  been  subsequently  given 
to  him.  He  may  dispose  of  them  as  he  pleases  in  his  lifetime  or  by 
his  will;  they  will  be  subject  to  his  debts;  and  if  he  should  die 
intestate,  the  wife  will  have  no  further  claim  to  them  than  to  any 
other  of  his  effects. 

''  The  only  exceptions  to  this  sweeping  rule  are  the  wife's  para^ 
phernalia,  so  caJled  &om  the  Greek  Trapa^cpviy,  being  things  to  which 
the  wife  is  entitled  over  and  above  her  dower.  The  wife's  para- 
phernalia consist  of  her  apparel  and  ornaments  suitable  to  her  rank 
and  degree ;  and  gifts  made  by  the  husband  to  his  wife  of  jewels  or 
trinkets,  to  be  worn  by  her  as  ornaments,  are  considered  as  part  of 
her  paraphernalia.  These  articles,  equally  with  the  wife's  personal 
chattels,  may  be  disposed  of  by  the  husband  in  his  lifetime,  and  with 
the  exception  of  the  wife's  necessary  clothing,  are  also  liable  to  his 
debts.  The  wife,  also,  herself,  has  no  power  to  dispose  of  them  by 
gift  or  will  during  her  husband's  lifetime.  But  paraphemaKa  differ 
from  the  wife's  other  personal  chattels  in  this  respect,  that  the 
husband,  though  he  may  dispose  of  them  during  his  lifetime,  has  no 
power  to  bequeath  them  away  from  his  wife  by  his  will.  Gifts  of 
jewels  or  trinkets  made  to  the  wife  by  a  relative  or  friend,  either 
upon  or  after  her  marriage,  will  generaUy  be  considered  in  equity  as 
intended  for  her  separate  use;  in  which  case,  they  will  not  be 
reckoned  amongst  her  paraphernalia,  but  will,  as  we  shall  hereafter 
see,  be  exempt  from  the  control  and  debts  of  her  husband,  and  may 
be  disposed  of  by  the  wife  in  the  same  manner  as  if  she  were  un- 
married." 

After  treating  in  the  same  style  of  choses  in  actions,  both 
legal  and  equitable,  assignments,  releases,  &c.  by  husband,  and 
his  liability  for  his  wife's  debts  before  and  during  coverture, 
he  describes  trusts  for  the  wife's  separate  use  at  some  length. 
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and  shows  veiy  clearly  the  distinct  rights  of  the  husband  and 
wife  in  regard  to  her  personal  and  real  property. 
.'We  will  give  one  more  extract  from  a  more  popular  branch 
of  the  subject,  namely,  in  the  vesting  of  interests  given  to 
children : — 

*'  In  the  settlement  of  personal  property  upon  children  there  are 
two  plans,  either  of  which  may  be  adopted  with  respect  to  the  vesting 
of  interests  given.  The  one  plan  is,  to  vest  the  interests  of  the 
children  in  them  immediately  as  they  come  into  being,  divesting  from 
each  of  them  proportionate  shares  as  others  are  bom,  and  also 
divesting  the  shares  altogether,  in  favour  of  the  others,  in  the  event 
of  the  decease  of  any  son  under  age,  or  of  any  daughter  under  age, 
without  having  been  married.  .  The  other  plan  is,  to  vest  the  interests 
given  only  in  those  who,  being  sons,  attain  the  age  of  twenty-one 
years,  or,  being  daughters,  attain  that  age,  or  marry  under  it.  So 
£u*  ais  the  corpus  of  the  fund  is  concerned,  the  result  of  e^h  of  these 
plans  is  the  same;  the  property  being  ultimately  divided  ot'V  amongst 
those  children  who,  being  sons,  live  to  come  of  age,  or,  being  fc^^ughters, 
come'  of  age,  or  previously  marry.  But  with  regard  to*  the  income  of 
the  fund  the  plans  are  different.  In  the  fint  case,  the  income 
belongs  to  the  children  whilst  under  age ;  but,  in  the  second,  no 
interest  either  in  the  income  or  in  the  principal  is  given  during 
minority,  or,  in  the  case  of  daughters,  until  marriage,  under  age. 
In  the  mrat  case,  therefore,  if  the  father  be  dead,  the  mcome  will  be 
payable  to  the  guardian  of  the  children,  toward  their  maintenance 
and  education ;  but,  in  the  second  case,  there  will  be  no  provision 
for  these  purposes,  in  the  absence  of  express  directions.  Such 
directions,  therefore,  should,  in  such  case,  be  always  inserted,  with  a 
provision  for  the  accumulation  of  the  surplus  income,  by  way  of 
increase  of  the  principal.  If,  however,  the  whole  property  is  ulti- 
mately to  go  amongst  the  children,  or  if  the  persons  entitled,  in  the 
event  of  the  children  not  living  to  attain  vested  interests,  should 
agree,  the  Court  of  Chancery  wiU  direct  the  income  to  be  applied  for 
the  children's  maintenance,  m  the  absence  of  sufficient  provision  for 
that  purpose ;  and  even  in  the  face  of  an  express  direction  to  accu- 
mulate the  income." — p.  217. 

We  must  here  close  our  extracts'  of  this  most  able  and  tho- 
roughly practical  volume.  It  rarely,  indeed,  happens,  that  we  can 
more  honestly  recommend  it  to  every  member  of  the  profession^ 
no  matter  in  what  branch  of  it  his  peculiar  walk  lies,  the  sub- 
ject is  one  on  which  he  owes  it  to  himself,  if  he  be  not  satisfied 
to  be  a  mere  mechanical  practitioner,  to  understand;  and,  if  so, 
*here  is  no  work  whereby  he  can  accomplish  that  object  with 
one  half  the  same  efficacy  or  economy  of  time  and  trouble. 
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Art.  VII.— on  LORD  JEFFREY'S  TITLE  TO  FAME. 


Life  of  Lord  Jeffrey,  with  a  Selection  from  his  Correspondence.  By  Lord 
Gockbum.    Adam  and  Black,  Edinburgh. 

rilHAT  Lord  Jeffi-ey  was  an  acute  and  accomplislied  critic, 
-^  possessed  of  mucli  information^  a  respectable  reasoner,  ami- 
able in  all  the  relations  of  social  life,  a  lively  companion,  and  a 
fluent  talker,  we  are  quite  ready  to  admit.  That  he  was  either  a 
genius  or  an  orator,  or  endowed  with  any  one  of  the  higher 
powers  of  the  mind,  a  good  writer,  a  brilliant  conversationist,  a 
first-rate  lawyer,  or  even  a  moderately  good  judge,  we  entirely 
deny.  Lord  Cockbum, — ^almost  his  panegyrist,  and  certainly 
his  flattering  biographer, — ^amply  justifies  this  opinion  in  the 
very  ably-written  volume  before  us ;  though,  in  all  probafaiUty, 
toothing  was  further  firom  Lord  Cockbum's  intention  than  to 
convey  such  an  impression  either  of  the  mental  or  professional 
character  of  his  justly-beloved  firiend. 

So  thoroughly  are  we  convinced  of  the  genuine  kindness  of 
Lord  Je&ey's  disposition,  that  nothing  but  the  impression  of  a 
duty  induces  us  to  remove  any  part  of  the  gloss  with  whidi  his 
name  has  been  embellished,  and  his  reputation  enhanced.  We 
cannot  subscribe,  however,  to  the  practice  of  lauding  and  mag- 
nifying the  fame  of  public  men  because  their  private  lives  are 
estimable.  We  believe  that  a  great  principle  depends  on  a  more 
exact  estimate  of  their  merits  and  failings.  Opinion  in  England 
is  too  prone  to  idolatry.  The  worship  of  successfiil  mediocrity 
is  one  of  our  national  sins.  It  has  done  much  to  lower  the 
standard  of  excellence,  relax  intellectual  efifort,  and  often  to 
encourage  resort  to  adventitious  modes  of  attaining  fame. 
Our  own  profession, presents  ample  examples  of  this.  A  certain 
amount  of  business  insures  reputation  and  its  profits  more  rea- 
dily than  the  highest  faculties  for  it.  It  is  no  secret  that  success 
in  jbhe  law  is  not  achieved  wholly  by  deserving  it,  or  by  the 
possession  of  the  choicest  and  most  cultivated  legal  talent.  The 
high  places,  moreover,  are  often  fiUed  either  by  success  and 
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inteiiBBt  excluflively.  If  a  man  has  bnt  a  certain  amount  of 
business^  without  any  other  qualification,  the  road  is  open  to 
him  to  the  Bench.  Let  him  have  any  degree  of  ability  and 
attainment,  without  that  amount  of  success,  and  he  has  as  little 
dance  as  if  he  had  never  entered  the  precession.  It  would  be 
offensive  to  cite  instances  —  unfortunately  but  too  numerous  to 
need  mention — of  men  uplifted  to  judicial  posts,  not  only  with- 
out the  requisite  qualities  for  sudi  trust,  but  labouring  under 
signal  disabihties  for  it.  We  repeat,  that  much  of  this  evil 
Teraks  from  our  false  standard  of  eminence. 

%r  Bobert  Peel  was  an  example  of  similar  means  of  eleva- 
tion ;  or  perhaps,  in  his  case,  rather  of  dexterity  in  reaping  the 
brvests  sown  by  other  men,  and  of  putting  himsdf  in  the  van 
of  popular  movements  at  the  moment  when  having  emerged 
from  Aeir  adversities  they  became  sure  of  success,  no  matter 
at  what  sacrifice  of  his  own  consistency.  Neverthdess,  the 
idolaiay  with  which  three-fourths  of  the  people  have  bowed  down 
in  worship  oi  Peel,  will  be  hereafter  an  historical  incident  in 
onr  character,  whenever  time  shall  have  suflSiciently  subdued 
the  bias  of  party  to  admit  of  a  calm  survey  of  his  oareer,  and  a 
dispassionate  analysis  of  his  policy* 

We  must,  however,  close  a  digression  which  will  have  greatly 
wrcmged  Lord  Jeffrey,  if  it  seems  to  place  him  in  the  same  moral 
category  with  Sir  Bobert  Peel.  We  sincerely  believe  Lord 
hSrey  to  have  been  as  kind  a  friend, — as  engaging  a  com- 
panion,— aa  truthful,  honest,  and  good  a  man,  in  every  rela- 
tion of  social  life,  as  his  most  ardent  admirer  can  paint  him ; 
bat  we  cannot  accord  him  that  niche  in  the  temple  of  fame 
either  as  a  man  of  talent  or  a  lawyer,  which  pardonable  par- 
tiality, rather  than  discreet  judgment,  has  assigned  him. 

It  would  be  unfair  to  our  readers  to  treat  this  pleasing  memoir 
as  a  matter  of  stern  criticism,  even  if  applied  to  the  object  of  it. 
So  very  readable  and  engaging  a  work  demands  a  far  more 
elaborate  and  kindlier  exposition.  But  we  will,  in  the  few  pages 
we  can  akme  devote  to  the  higher  duty  of  weighing  the  claima 
of  Lord  Jeffrey  to  fame,  intersperse  some  notices  of  the  biogra^ 
phical  merits  with  which  the  work  abounds.  It  begins  with  his 
childhood  :•*— 
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''He  waa  the  tiniest  possible  child,  but  dark  and  vigorous,  and 
gained  some  reputation  tnere  (at  school)  while  still  in  petticoats . . .  • 
No  muscular  accomplishments,  except  walking,  at  which  he  was 
excellent,  were  among  his  triumphs." 

At  eight,  in  1781,  he  goes  to  the  High  School  at  Edinburgh, 
where  he  continued  for  six  years.  Here  his  class-fellows 
describe  him  as  '*  a  little^  clever,  anxious  boy,  always  near  the 
top  of  his  class,  and  who  never  lost  a  place  without  shedding 
tears/'  In  1785,  he  passes  to  "  the  rector's  class,''  no  very  rapid 
advance  in  four  years.  In  this  class,  Jeffrey  himself  afterwards 
says :  "  During  my  fost  year  I  acknowledged  only  one  superior ; 
in  the  last  there  were  not  less  than  ten  who  ranked  above  me/^ 

His  six  years  at  school  were,  therefore,  according  to  his 
account,  passed  without  distinction  even  in  his  scholastic  studies : 
and,  according  to  his  biographer,  '^  without  any  of  those  early 
achievements  or  indications  which  biography  seems  to  think  so 
necessary  for  its  interests. . . .  He  escaped  being  made  a  wonder 
of."  He  next  goes  to  Glasgow  College  in  his  fourteenth  year. 
There  he  did  not  much  mend  his  previous  achievements.  He 
gains  no  credit,  except  as  a  speaker  in  a  debating  society, 
exhibiting  critical  acumen;  while  his  career  at  college  gave  rise 
to  the  impression  that  he  possessed  '^a  degree  of  quickness 
bordering,  as  some  thought,  on  petulance."  A  letter  from  him, 
dated  1789,  is  published  at  this  time,  evincing  faults  of  style, 
of  which  we  shall  see  that  he  was  never  afterwards  wholly 
divested  himself. 

;  Lord  Cockbum  attributes  to  Jeffrey,  at  this  early  period,  a 
habit  which  would  alone  account  for  his  subsequent  merit,  such 
as  it  was :  "  His  early  passion  for  distinction  was  never  separated 
from  the  conviction  that,  in  order  to  obtain  it,  he  must  work  for 
it.  Accordingly,  from  his  boyhood,  he  was  not  only  a  diligent, 
but  a  very  systematic  student/'  Unfortunately  he  studied  chiefly 
what  an  unstable  taste  dictated. 

In  1791  he  went  to  Oxford,  and  many  pages  are  filled  with 
an  account  of  thirty-one  short  essays,  which  he  seems  to  have 
written  under  the  influence  of  a  perusal  of  the  ''Tatter"  and 
^'Spectator,"  which  he  says  he  ''attempted  to  ape."  Lord 
Cockbum  favours  us  with  one,  which  certainly  does  not  very 
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■gfreadjr  raise  his  powers  of  composition  in  our  estimation. 

Perhaps  a  single  passage  will  suffice  here : — 

'^  Of  these  essays  I  have  little  more  to  si^.  I  have  in  truth  said, 
already  more  perhaps  than  the^r  deserve.  Though,  for  two  reasons, 
it  was  impossible  to  avoid  their  escape ;  the  one,  that  it  was  to 
myself  his  contained  apology  is  addressed;  the  other,  that  I  should 
otherwise  have  been  at  a  loss  how  to  have  Med  a  sheet,  while,  on  the 
&st  lines,  I  declared  that  such  was  its  limitation,"  ^. 

As  this  is  from  a  select  specimen^  we  can  only  say  that  Lord 
Cockbum's  '^  wonder  how  such  ideas  got  into  so  young  a  head^ 
or  such  s^itences  into  so  untaught  a  pen,''  is  assuredly  a  less 
marvel  to  us^  than  how  such  an  estimate  of  the  one  or  the  other 
got  into  the  head  of  Lord  Cockbum.  About  this  time  Jeffi*ey 
wrote  an  essay  on  his  own  character,  which  his  biographer  no 
doubt  judiciously  withholds.  His  next  exploit  was  that  of 
carrying  Boswell  to  bed  when  very  drunk;  for  which  good 
service^  Johnson's  jackaU,  when  sober  next  morning,  rewards 
him  by  the  prophecy,  that  he,  Jeffrey,  "  may  live  to  be  a  Bozzy 
himself  yet."  He  is  home-sick  at  Oxford,  and  only  by  degrees 
does  his  ^' disgust'^  at  it  wear  off.  He  finds  the  young  men 
there  '^  without  any  feeling,  vivacity,  or  passion;"  their  parties 
''the  quintescence  of  insipidity."  His  proper  study  pleases  him 
no  better.  "  This  law  is  vile  work ;  I  wish  I  had  been  bred  a 
piper."  ''Except  praying  and  drinking y  I  see  nothing  else  that 
is  possible  to  acquire  in  this  place'' !  I  "  This  place,'*  being  the 
University  of  Oxford,  we  leave  it  to  our  readers  to  say  whether 
the  young  Scotsman  made  the  best  use  of  his  opportunities 
there,  or  whether  he  indulged  in  a  morbid  disgust  at  everything 
around  him,  whereby  he  foolishly  deprived  himself  of  the  many 
advantages  of  his  position. 

It  is  not,  at  any  rate,  surprising  that,  cherishing  such  feel- 
ings, "in  June,  1792,  his  short  connection  with  Oxford  closed." 
It  was  a  pity  that  it  ever  began ;  for  it  gives  no  favourable 
idea  of  the  temper,  judgment,  or  common  sense  of  the  young 
student.  His  vehement  relish  for  Lucretius  and  Demosthenes, 
about  this  time,  render  it  somewhat  strange  that  the  studies  of 
Oxford  should  have  been  so  little  in  unison  with  his  self-directed 
pursuits.  A  curious  instance  of  the  fact  that  few  men  know 
their  own  capacities  or  likelihoods  in  very  early  life,  is  given  in 
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a  letter  to  his  sister  while  still  at  (>xft>rd^  ia  which  he  sd^nnljr 
predicts  that  he  ''shall  never  be  a  great  man^  unless  it  be  as  a 
]^et !"  And  then^  in  a  few  lines  farther, ''  he  thinks  hift  j^oetry 
is  growing  worse  every  week/'  His  misdirected  energies  were, 
unhappily,  of  frequent  occurrence,  and  he  wasted  much  time 
between  1791  and  1797  in  his  poetical  vagaries. 

Lord  Cockbum  discreetly  gives  none  of  his  productions,  and 
significantly  says  that  his  ''poetry  was  less  poetical  than  his 
{>rose;  viewed  as  a  mere  literary  practice,  it  is  rather  re*- 
epectaMe'*  This  is  the  common  failing  of  all  partial  biographers^ 
they  can  admit  of  no  defects,  and  often  prefer  unconsdously 
^'damning  with  faint  praise/'  Jeffirey  himself  was  a  fairer 
judge,  and  says  that  his  longest  piece,  a  nameless  tragedy,  waB 
"languid,  affected,  pedantic,  the  fable  has  no  meaning,  and  the 
characters  nothing  characteristic/'  This  is  &r  hohester  than 
Lord  Cockbum's  apologetic  praise ;  and  we  dare  say  peifectly 
true.  The  critidsm  is  at  any  rate  well  worded,  and  we  dare 
say  far  superior  to  the  subject  of  it. 

It  is  very  possible,  however,  that  much  of  his  after  power  as 
a  critic  was  derived  from  his  desultory  literary  scribblings,  and 
from  the  parts  he  took  with  Lord  Lansdowne,  Homer,  and 
Brougham  in  the  Speculative  Society;  though  how  a  pigmy 
poet  and  embryo  lawyer,  as  he  then  was,  could  have  coped  or 
maintained  ground  with  giants  such  as  these,  surprises  Ud. 
Lord  Cockbum,  however,  says  that  he  did;  and  we  are  bound 
to  believe  it. 

After  a  most  able  sketch  of  Scottish  politics  in  those  times^ 
Lord  Cockbum  tells  us  that  Jeffirey  was  called  to  the  Bar  on 
the  16th  December,  1794.  Of  the  law^  at  this  time,  in  Scotland^ 
Lord  Cockbum  eloquently  says : — 

"  The  legal  profession  in  Scotland  had  every  recommendation  to  a 
person  resolved  or  compdded  to  remain  in  this  country.  It  had  not 
the  large  fields  open  to  the  practitioner  in  England,  nor  the  prac- 
ticable seat  in  the  House  of  Commons,  nor  the  lofty,  political,  and 
judicial  eminences,  nor  the  great  fortunes.  But  it  was  not  a  less 
honourable,  or  a  less  intellectual  line.  It  is  the  highest  profession 
that  the  country  knows ;  its  emdiuments  and  prizes  are  not  inade- 
quate to  the  wants  and  habits  of  the  upper  classes ;  it  has  always 
been  adorned  by  men  of  ability  and  leammg,  who  are  honoured  by 
the  gt^test  public  confidence.  -The  law  itself  ii^  not  much  upheld  by 
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tke  dim  mpkarm^  wlucfa  are  said  elaowhere  to  be  neoessary  in  order 
to  save  the  law  from  Yulgar  familiarity.  With  a  little  deduction  on 
account  of  the  feudality  that  naturally  adheres  to  real  property,  it  is 
perhaps  the  best  and  the  simplest  legal  system  in  Europe.  It  is 
deeply  founded  on  praetical  reason,  aided  by  that  conjoined  equityi 
which  is  equity  to  the  world  as  well  as  to  lawyers.  There  can  be  no 
more  striking  testimony  to  its  excellence  than  the  fact  that  most  of 
ihe  modem  unprovements  in  English  law,  in  matters  ab*eady  settled 
in  the  law  of  Scotland,  hare  amounted,  in  substance,  to  the  un- 
acknowledged introduction  of  the  Scotch  system.  Its  higher  practice 
has  always  been  combined  with  literature,  which  indeed  is  the  here- 
ditary fashion  of  the  profession.  Its  cultivation  is  encouraged  by 
the  liest  and  most  accessible  library  in  this  country,  which  belongs  to 
the  Bar." 

Jeffirey  is  now  fairly  lannehed  at  tlie  Scottish  Bar.  How 
long  he  ponevered  thereat^  and  how  soon  his  fitfiil  habits  sent 
him  adriftj  we  shall  see  anon.  Certainly^  his  opening  pro- 
spects were  none  of  the  brightest.  '^  When  he  sat  on  its  (the 
Outer  House)  remoter  benches  and  paced  its  then  uneven  floor, 
90  did  Soott  and  Cranstoun,  and  Thomas  Thomson,  and  Hcnner, 
and  Brougham,  and  Moncrieff,  and  many  others  who  have  since 
risen  to  eminence.^^  The  obscure  junior  had,  however,  none 
of  the  trickeries  and  browbeatings  malign  rivalries  and  crafty 
emnities  to  contend  with  which  so  often  beset  the  success- 
fill  aspirant  of  the  present  day  at  our  Common-law  Bar. 
Conceive  such  a  milenninm  as  this : — ^'  They  (the  Scottish 
advocates)  are  a  well-conditioned,  joyous,  and,  when  not  per- 
verted by  politics,  a  brotherly  community ;  without  the  slightest 
tinge  of  professional  jealousy''  1 1  There  was  but  little  scope 
for  oratory.  No  dvil  juries  afforded  a  field  for  forensic  display. 
Lwd  Cockbum  admits,  that  Jefi&ey's  ^'  talents  and  reputation 
were  his  only  grounds  of  hope  in  his  first  public  scene.  These 
were,  however,  counteracted  by  his  public  opinions,  and  by 
an  unpopularity  of  manner  which,  it  is  somewhat  difficult  to 
explain.  People  did  not  like  his  English,  nor  his  smart,  sar- 
castic disputation,  nor  his  loguacitp,  nor  what  they  supposed  to 
be  an  air  of  affectation.''  Here  were  tolerably  effective  draw- 
backs, it  must  be  admitted,  without  enlisting  his  poUtics  into 
tiie  account. 

He  had  but  few  professional  acquaintances.  Archibald 
Fletcher  and  Henry  Erskine  were  among  them;  of  both  of 
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yrhom  Lord  Cockbum  gives  vivid  and  life-like  sketches.  'Of  tlie 
style  of  pleading  at  the  Outer  Bar,  Lord  Jeffrey  himself  gives -no 
very  flattering  description,  "  It  is  literally  a  burst  of  wrangling 
and  contradicting,  in  which  the  loudest  speaker  has  the  greatest 
chance  to  prevail."  He  "  did  not  feel  himself  very  expert  at 
this  trade/'  Pew  gentlemen  would.  Early  in  1796  this  hope- 
ful lawyer,  under  these  promising  circumstances,  writes  thus  of 
his  mode  of  pursuing  the  uphill  road  to  legal  fame.  "  The  only 
kind  of  work  with  which  I  have  employed  myself  lately  is  in 
translating  old  Greek  poetry,  and  copying  the  style  of  all  our 
different  poets,  but  the  weightier  matters  of  the  law  have  been 
horribly  neglected.^'  It  is  not  much  to  be  wondered  at,  that 
^'  the  last  session  passed  away  with  very  little  increase  of  profit, 
reputation,  or  expectancy .''  In  .1797  he  is  retained  to  defend  a 
prisoner,  who  was  unanimously  found  guilty,  and  hanged. 
Lord  Cockbum,  who,  it  seems,  was  a  spectator,  naively,  says, — 
*^  I  remember  being  much  surprised  at  the  style  of  the  counsel, 
and  at  the  vulgar  overbearing  coarseness  of  the  judge," — one 
Braxfield. 

In  the  year  after  this  we  find  him  soliloquising  on  Arthur's 
Seat,  moralising  at  the  lakes,  wandering  by  the  "  sunny  sea/ 
'^  rejoicing  in  his  escape  fi'om  the  dirty  highway  of  the  world/ 
revelling  again  in  poesies  and  sentimentalities,  '^  going  to  be 
literary  in  London,"  and  "  thinking  of  settling  there  as  a 
gntb  "  /  /  To  London  he  accordingly  goes,  armed  with  intro- 
ductions to  newspaper  editors  and  booksellers,  who  cold-shoulder 
him  back  again  to  Edinburgh.  He  now  begins  to  have  misgiv- 
ings as  to  the  wisdom  of  his  proceedings ;  but  so  far  tram 
settling  down  to  his  chosen  avocation,  he  next  fancies  he  shall 
go  to  India,  but  "  does  not  know  for  what  station  he  should  be 
qualified."  Clearly  for  none.  Whether  he  had  now  any  parent,  or 
guardian,  or  firiend,  endowed  with  a  grain  of  common  sense  to 
guide  or  advise  him,  does  not  appear, — we  must  presume  he  had 
not.  We  admire  the  imperturbable  affection  with  which  hard 
Cockbum,  instead  of  holding  up  such  a  reckless  career  of  wild 
folly,  wasted  energy,  desultory  pursuit,  and  misdirected  talent,  as  a 
negative  example  to  posterity,  quietly  remarks :~"  These  seeming 
adversities,  and  this  obvious  ambition,  always  led.  him  back  to 
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Haosdlatui  to  the  improvement  of  his  own  mmd^^  /  /  /  The  seem- 
ing adversities  were  the  real  ones  of  his  own  headsti*ong  foUy^ 
aod  the  improyement  of  his  mind  was  a  recurrence  to  any  other 
pETsuit  than  that  which  was  chalked  out  for  him.  We  have  a 
high  respect  for  Lord  Cockbum :  but  we  deplore  these  glosses 
of  a  guihy  perversion  of  God^s  gifts,  and  this  countenance  given  to 
Iiabits  which  he  well  knows,  would  irretrievably  ruin  ninety*nine 
young  men  out  of  a  hundred,  who,  deluded  by  such  expressions^ 
applied  by  a  man  in  Lord  Cockbum's  position  to  such  aberra- 
tions, should  fall  into  similar  sins ;  for  we  can  give  Jeffifey's  pro- 
ceedings no  other  name. 

We  are  next  informed  of  this  flighty  genius,  whose  ''adver- 
iktf'  it  was  not  tb  succeed  in  the  profession  he  utterly  neglected, 
that  ^'  medicine  had  great  attractions  for  him ;  *'  and  so  fruitful 
was  this  new  mode  of  improving  his  mind,  that  he  attained  ''  a 
desultory  acquaintance  with  the  science;  and,  one  way  or 
amother,  he  at  least  learned  enough  about  it  to  make  him  gene- 
rally a  fanciful  sufferer  and  a  speculative  doctor.^'  A  glorious 
consummation  of  his  mental  exercises^  verily !  He  next  be- 
comes, according  to  his  own  statement,  "  a  zealous  chemist,'^ 
whereupon  Lord  Cockbum,  in  the  self-same  sentence,  gravely 
afiirms,  that  though  ^'  his  science,  as  science,  was  neither  deep 
nor  accurate,^'  it  was  "  of  great  use  to  him  in  his  profeseiony* 
and  "  sufficient  to  set  him  in  this  respect  above  the  judges  and 
juries  he  might  have  to  convince,  or  any  brother  he  might  have 
to  oppose  \  nor,  ewcept  Lord  Broughamy  was  there  any  practising 
barrister  even  in  England,  who,  in  this  particular,  was  his 
match ;  '^  that  is,  in  "  science  neither  deep  nor  accurate '' ! ! 
We  humbly  thank  Lord  Cockbum  for  this  compliment  to  the 
English  Bar.  He  is  the  best  judge  how  far  it  be  applicable  to 
his  own ;  but  pray,  let  him  confine  it  to  the  other  side  of  the 
Border.  We,  at  least,  are  not  accustomed  to  hold  up  a  desul- 
tory or  inaccurate  knowledge  of  science  as  a  matter  of  laudable 
emulation  to  our  youth,  or  of  advantage  to  our  advocates.  It 
is  not  deemed  a  compliment  on  this  side  of  the  Tweed  to  say  of 
a  man,  as  Lord  Cockbum  has  amply  proved  might  have  been 
truly  said  of  Jeffrey  at  this  period, — ^that  if  he  had  but  known  a 
htfl^  law,  he  would  have  had  a  smattering  of  everything.    We 
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aie  yastty  edified  \fj  the  exception  of  Brongham  frofm  tlie  len^ 
tence  of  uniyenal  inferiority  in  respect  of  scienoe  1  passed  on 
the  rest  of  the  English  Bar.  Lord  Brongham^  who  even  ia  his 
boyish  days  would  hare  thrown  Jeffirey  in  the  heyday  of  his 
powers  in  any  intellectnal  wrestle  as  he  wonld  a  miss  in  her 
teenS;  will  feel  very  proud  of  the  compliment^  doubtless. 

In  1800^  haying  been  scarcely  three  years  in  actual  pradioey 
and  haying  unfitted  himself  for  it  on  the  system  we  have  detailed, 
he  again  grumbles  at  his  want  of  enough  business  to  afford  hm 
9uM$tenee !  The  manrel  is  that  he  had  any  at  aU :  and,  Hke 
all  yain  people,  he  lays  the  whole  blame  of  his  own  iailure  and 
folly  on  his  calling,  and  talks  gravely  of  the  ''loitering  habits  of 
his  nominal  profession,''  as  if  it,  instead  of  his  own  i]i<4:«gnlated 
mind,  was  the  cause  of  habits  purely  his  own  1  The  modesty 
and  wisdom  of  the  following  passage  from  one  of  his  letters  to 
a  friend  are  incomparable.  The  friends  who  have  biographed 
his  most  candid  exhibitions  of  his  idiosyncrades,  are  really  very 
honest  idolaters,  and  delightfully  ingenuous : — 

*^  I  have  associated  a  good  deal  of  late  with  men  of  high  rank, 
prospects,  and  pretensions,  and  feel  myself  quite  on  a  level  with  them 
m  everything  intrinsic  and  material.  I  cannot  he^  looking  upon  a 
slow,  obscure,  and  a  philosophical  stanration  at  the  Scotch  Bar,  as  a 
destiny  not  to  be  submitted  to.  There  are  some  moments  when  I 
think  I  could  sell  myself  to  the  minister,  or  the  devil,  in  order  to  get 
above  these  necessities.  At  other  times,  I  think  of  undertaking  pil- 
grimages, and  seekmg  adventures,  to  give  a  little  interest  to  the  dull 
me  that  seems  to  await  me,"  <Sbc. 

A  more  thoroughly  candid  egotist  than  Lord  Jeffrey  certainly 
never  breathed.  Honesty  was  one  of  his  first  and  highest 
qualities.  He  got  some  good  advice  from  his  friend,  Geoi^ 
Bell,  about  this  time :  ''Let  me  hear  no  more  of  this  murmuring 
nonsense.^^  He  told  him  to  pursue  his  profession,  for  which  he 
had  many  qualifications ;  but  "  if  he  felt  really  averse  to  it,  and 
unable  to  bear  its  drudgery,  then  to  resolve  to  make  a  man  of 
himself,  and  do  honour  to  his  country  and  his  jEunily  by  some 
literary  labour.^' 

Jji  November,  1801,  he  made  a  marriage  nowise  Scottish,  for 
his  wife  had  no  money,  but  every  quality  which  goes  to 
happiness.    We  honour  him  for  his  choice.    Up  to  this  year 
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Juid  ntMer  made  £100  in  any  year  by  bis  piofessioh.  Heiieit 
dabUei  in  pdliticdi  economy^  and  indulges  in  tbe  oratorioal 
fereries  of  the  Specolative  Society. 

A  sphere  was  now  about  to  open  to  him^  in  wbicb  bis  desnt 
tory  tastes^  critical  penchants^  and  motley  attainments  qnaMed 
him  to  excels  almost  as  much'  as  tbey  disqualified  him  for  the 
Bar.  It  was  in  tbe  year  after  his  marriage  that  be  formed  one 
of  tbe  junta  of  friends  who  ushered  the  Edinburgh  Review  int6 
existence.  It  was  the  salvation  of  him.  It  was  the  sole  chance 
of  turning  his  past  life  to  any  useful  account.  It  was  one  of 
those  lucky  accidents  which  save  men  bom  for  fortune^  however 
they  may  slight  all  rational  means  of  success. 

Lord  Cockbum  gives  a  gk>wing  account  of  its  vigorous 
inftncy  and  speedy  virility.  Jeffrey  became  its  editor  in  1803. 
He  devotes  himself  to  it^  but  still  nominally  sticks  to  his 
profession^  and  inherits  Homer's  wig,  on  his  leaving  Edin- 
burgh for  London.  It  did  not  fit  him,  and  Lcnrd  Coekbiun 
says :  '^  He  and  his  wig  were  always  on  bad  terms,  and  the 
result  was  that  he  very  seldom  wore  one.  Throughout  nearly 
the  whole  of  the  last  fifteen  or  twenty  years  of  his  practice,  he 
Was  conspicuous,  and  nearly  solitary,  in  his  then  black  and  bushy 
hair.''  This  fact  gives  us  an  insight  into  the  decorum  and 
taste  of  the  then  Scottish  Bar.  In  1804  he  again  meditates  a 
migration  to  London,  but  his  wife  shortly  afterwards  died.  He 
remained  at  Edinburgh ;  and  in  1807  Lord  Codcbum  says  that 
his  practice,  which  was  in  all  the  courts,  was  always  increasing. 
He  practises  in  the  General  Assembly.  ''Its  Bar,  though 
beneath  him,  had  several  attractions  for  Jeffrey.  It  needed  no 
legal  learning,  and  no  labour  beyond  attendance ;  but  always 
required  judgment  and  management.  It  presented  admiraUe 
opportunities  for  speaking/'  &c.  However,  he  made  but  little 
by  it,  except  popularity.  We  hear  nothing  more  of  his  legiA 
career  imtil  1813,  when  ''his  clients  are  left  to  their  fate,  and 
the  Review  to  Thomson  and  Murray,"  and  off  he  goes  to 
America  in  search  of  a  lady  fair,  whom  he  woos  and  weds,  and 
brings  back  to  Scotland. 

In  1816  occurred  another  of  those  lucky  incidents  whereby 
men  so  often  rise  to  an  eminence,  wUch  assuredly  nother 
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tiieir  abilities  nor  their  labours  would  ever  hare  attamed. 
Juries  were  introducecL  This  suited  him :  much  law  was  not 
needed,  and  his  acquirements  and  natural  abOities  stood  him 
wdl  in  stead.  Lord  Cockbum  paints  his  powers  at  the  new 
Bar  thus : — 

'  "  BSb  law,  which  was  now  recognised  as  sufficient  for  the  deepest 
^cussions  before  the  jud^,  was  fiir  more  than  sufficient  for,  any 
emergency  likely  to  occur  m  a  court  which,  instead  of  getting  whole 
causes  to  dispose  of,  had  only  to  investigate  certain  detached  matters 
of  fact  specified  in  previously  adjusted  issues.  He  had  as  great  a 
&miliarity  with  the  Ades  and  the  philosophy  of  evidence,  as  any  one 
either  at  the  Bar  or  on  the  Bench.  Caution  and  distrust  made  him 
a  safe  adviser  of  his  client,  while  no  flaw,  in  the  case  or  reasoning  of 

his  adversary  could  escape  his  acuteness Earely  misled  by 

the  temptation  of  a  merely  temporary  triumph,  his  general  manage- 
ment was  judicious  and  prospective.  In  sagacity  he  had  no  superior. 
It  was  his  peculiar  quality."  .... 

.  Lord  Cockbum^  after  further  expatiating  on  his  merits,  gives 
us  a  view,  fairly  enough,  of  the  other  side  of  the  tapestry  :-^ 

"  There  was,  in  truth,  a  want  of  plainness,  directness,  and  short- 
ness. But  it  adds  greatly  to  the  merit  of  his  success,  that  he 
triumphed  over  even  these  defects.  An  invaluable  memory  for 
'details  enabled  him.to  array  and  to  compare  any  circumstances,  how- 
ever numerous  and  complicated ;  and  for  whatever  difficulty  talent 
was  required,  he  had  it  m  eveir  variety  at  command.  Bevelling  in 
the  exuberance  of  his  powers,  he  sometimes  put  the  matter  in  too 
many  lights." 

:  It  is  manifest  from  what  Lord  Cockbum  says,  that  Jeffrey 
owed  much  of  his  practice  to  the  popularity  of  the  Review 
which  led  the  van  in  all  great  causes.  No  records  of  hm 
speeches  remain.  It  is  not  to  be  denied  that  Jefi&ey^s  renowB 
is  due  to  his  powers  as  an  essayist  and  critic.  Many  of  his 
papers  in  the  Edinburgh,  when  the  superficial  character  of  his 
earlier  pursuits  had  deepened  with  the  limited  power  oi 
his  mind,  evince  unusual  penetration  and  an  aptitude  of 
criticism,  especially  on  all  topics  of  taste.  His  article  on 
Scanty,  in  the  ^^Encyclopaedia  Britannica,^^  is  an  evidence  of 
this  power,  despite  occasional  unsoundnesses  of  principle. 

He  afterwards  gets  retained  on  Scotch  appeals  in  London 
before  the  Lords. 

In  1829  Jeffrey  was  ciepted  unanimously  Dean  of  the  Faculty 
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of  Advocates^  and  aooardingly  oeaaed  to  edit  the  Rmew*  Two 
yean  later  he  went  into  Parliament^  first  to  an  untenable  seat' 
for  Dundee^  and  then  for  Malton^  a  borough  of  Lord  Fitswil-* 
liam's.  He  makes^  according  to  Mackintosh;  a  speech  '^  re- 
markable for  aigmnent  and  eloquence/'  But  the  truth  is^  that 
accustomed  as  he  had  been  to  the  eheers  of  partial  friends^  the 
cold  reception  of  the  House  chilled  and  froze  his  powers,  and  he 
Med.  He  soon  found,  besides,  that  his  voice  was  inadequate, 
and  fedUng  to  make  himself  generally  heard,  spoke  but  little* 
His  health  £uled  at  the  same  time.  He  was,  howeTer,.made 
Lord  Advocate  in  1830,  but  beyond  carrying  the  Scotch  Reform 
Bill,  did  but  little.  In  1832  he  was  returned,  at  the  head  of  the 
poll,  firee  of  expense,  for  Edinburgh.  He  was  often  in  the  House 
of  Lords  professionally. 

Lord  Cockbum  will  not  have  it  said  that  Jeffrey  failed  in 
Parliament.  '^  Unless,"  he  says,  "  it  was  as  a  speaker,  he  did 
not  Ml.  He  was  a  regtdar  aitender,  a  good  voter,  a  wise  adviser, 
and  a  popular  gentleman :''  not  one  of  which  are  the  chief  ele* 
meats  of  a  successful  member  of  Parliament.  '^  Can  there  not 
be  a  good  silent  member?^'  Very  possibly,  indeed;  but  a 
member  may  be  both  good  and  silent,  and  yet  not  successful  in 
the  established  acceptation  of  that  term.  '^  If  silence  is  fiulure,'^ 
says  Lord  Cockbum,  '^then  there  are  five  hundred  who  have 
fiuled  in  every  parliament.''  Not  quite  so;  for  failure  implies 
attempt.  Many  go  in  without  the  slightest  desire  or  effort  to 
shine,  and  cannot  be  said  to  fail  if  they  do  not.  This  was  far 
&om  Jeffrey's  case.  He  had  entered  the  House  with  a  great 
reputation;  his  ambition  and  aspirations  are  undeniable;  and 
expectation  had  been  aroused  by  the  partial  plaudits  of  his 
friends  in  Edinburgh;  and  as  he  never  had  the  qualities  or 
powers  of  a  really  great  speaker,  and  his  eloquence  was  in  fact 
limited  to  smartness  and  nimbleness  of  tongue,  he  did  fail  in 
mamtaining  the  character  which  preceded  him,  in  an  ordeal 
where  nothing  but  the  highest  order  of  sterling  practical  know* 
ledge  lucidly  stated,  or  perfect  eloquence,  ever  does  succeed; 
though  respectable  mediocrity  is  always  tolerated,  as  it  was  in 
Jeffirey. 

In  1884  his  piofesaional  and  parliamentary  life  closed,  and-he 
accepted  the  judgeship  which  he  held  till  his  death. 
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'  It  vaB  not  uutQ  lie  was  deirated  to  the  Bench  thM  aom^  of 
hiawdoTBt  defects  came  out  in  full  dei^dopment;  nor^  indeed> 
till,  in  1840,  he  removed  to  the  first  diyision  of  the  Court  of 
Session,  where  his  fiinctions  were  more  publicly  exercnsed,  and 
more  akin  to  our  courts  in  banco.  Here  his  unrestrouuilile 
loquacitj  buist  forth^  and  though  Lord  Cockbum  bestows  two 
pages  of  praise  on  his  judicial  virtues,  many  of  which  we  do  not 
dispute,—- and  the  highest  of  all,  his  uprightness  and  integrity, 
no  one  ever  did  doubt, — still,  even  Lord  Cockbum  is  constrained 
to  say,  that  ^'  He  had  no  idea  of  sitting  like  an  oracle,  silent  and 

looking  wise His  way  was  to  carry  on  a  running 

margin  of  questions,  and  suppositions,  and  comments  through 
the  whole  length  of  the  argument.  There  are  few  judges  in 
whom  this  habit  would  be  tolerated/'  Few,  indeed  1  Nc»  is  it 
much  expiated  by  ''great  talent  and  perfect  gendeness  and 
urbanity/'  Notwithstanding,  we  can  perfectly  understand  that 
JeSrey  was,  personally,  extremely  popular  with  the  Bar:  his 
kindness  and  hospitality  would  render  him  so;  but  of  his  judi- 
cial  d^neanour  we  heard  too  many  complaints  at  the  time,  to 
credit  his  popularity  on  the  Bench,  either  with  the  judges  he 
detained,  or  the  advocates  he  perplexed. 

As  a  writer  of  English,  his  style  is  especially  to  be  avoided: 
it  was  discursive,  and  so  redundant  in  words,  that  the  sense  is 
feequently  lost  in  them;  nor  is  the  syntax  always  correct.  We 
will  refer  first  to  the  inscription  he  wrote  on  Sir  Walter  Sootf  s 
monum^at  as  a  striking  instance;  it  runs  thus  i-^^ 

•*  This  graven  plate,  deposited  in  the  base  of  tk  votive  building,  on 
the  fifteenth  day  of  August,  in  the  year  of  Christ  1840,  and  destined 
never  to  see  the  light  again  till  the  surrounding  struefeures  are 
crumbled  to  dust  by  the  decay  of  time,  or  by  human  or  elemental 
violence,  may  then  testify  to  a  distant  posterity,  that  the  citizens  of 
Edinburgh  began  on  that  day  to  raise  an  effigy  and  an  architectural 
monument  to  the  memoir  of  Sir  Walter  ^tt,  vdiose  admirable 
writings  were  then  allowed  to  have  gwen  more  delight,  and  suggested 
better  feelings  to  a  larger  class  of  readers  in  every  rank  of  society 
than  those  of  any  other  author,  with  the  exception  of  Shakspeare 
aUme;  and  whichy  therefore,  were  thought  likely  to  be  remembered 
long  after  this  act  of  gratitude  on  the  pait  of  the  first  generation  of 
his  admirers  should  he  forgotten/' 

Not  only  are  tike  pleomasms  here  ontnigeoiis,ilie  sense  oifaeoxire} 
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ma  ifie  styl^  awkwaid^  but  it  is  bad  English.  Any  boy  in  tbe 
higher  form  of  a  good  school  would  be  punished  for  such 
blunders.  The  last  sentence  means  simply — "  writings  which  it 
is  thought  will  be  remembered  long  after  this  monument  ii 
forgotten/'  In  the  former  part  of  the  inscription  he  has  stated 
that  '^  the  citizens  of  EdmburgV  erect  the  monument :  and 
therefore  it  is  incorrect  to  say  in  the  same  sentence  that  they  are 
Hie  first  generation  of  Scott's  admirers;  unless,  indeed^  admira- 
tion of  him  IB  supposed  to  be  confined  to  the  Scottish  Athens. 

This  inscription  is  fatal  to  JeflBrey's  daims  to  the  reputation  of 
being  even  a  moderately  good  or  correct  writer.  That  it  was 
no  hasty  production  is  manifest  firom  its  occasion,  and  the 
intended  permanence  of  the  inscription,  and,  above  all,  from 
the  noble  subject  of  it.  It  would  necessarily  be  his  highest 
effort :  and  yet  it  fisdls  in  every  canon  of  taste,  and  sins  against 
the  cardinal  roles  of  English  composition.  It  is  turgid  without 
beauty,  epigranmiatic  without  point,  commonplace  without 
common  sense,  and  verbose  without  expression,  comfdeteness, 
or  power. 

After  this  sad  exposition  of  literary  poverty  in  the  higher 
branches  of  composition,  it  is  but  fsdr  to  exhibit  his  far  greater 
faculty  for  letter-writing.  There  his  powers  as  an  arguer  and 
conversationist  resumed  their  natural  sphere,  and  were  not 
strained  beyond  the  scope  of  his  limited  faculties  and  moderate 
intellect;  and,  accordingly,  though  they  exhibit  many  faults  of 
style,  especially  that  of  excessive  prolixity,  and  inaccuracies  of 
expression,  they  are  not  devoid  of  the  minor  attractions  of 
Bj^rightliness  and  point.    The  italics  are  his  own. 

{Written  early  in  1840,  Jmt  no  fixed  date.) 

^To  Mr.  Empsoit. — ^I  suppose  you  admit  ihat  there  isprimlegeBB 
to  some  things,  and  that  we  have  now  nothing  to  do  with  tne  question 
whether  there  ought  to  he^ — ^whether  the  rights  and  powers  of  House 
of  Commons  or  fiords,  or  of  Legislature  itself,  should  he  subordinated 
as  in  America,  to  the  judidaiy,  or  be,  to  some  extent,  independent  P 
And  yet  there  is  a  hflmkeiing  after  the  American  rule,  and  a  constant 
raising  of  the  question  of  what  ought  to  he  ia  a31  the  anti-privilege 
argument. 

"^  But,  assuming  that  there  is  privilege  within  certain  limits,  the 
qoaBfeion  i^ally  eomes  to  be,  uAo  is  to  jwge  of  these  limits?  who  to 
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detennine  whea  thaj  Iiave  exceeded, — iab  fix,  in  shorty  tiie  diatihctioo; 

between  the  use  and  the  abuse  ? 

"  Now,  considering  either  the  actual  origin  of  privilege,  or  the 
nature  of  that  sense  of  public  advantage,  or  quasi  necessity,  which 
has  led  to  its  assumptwn,  I  have  always  thought  that  the  power 
(and  the  right)  of  judging  to  what  cases  it  should  apply,  eon  only  be 
in  the  body  which  possesses  it.  It  is  easy  to  say  that  if  this  be  so, 
anything  may  be  declared  a  breach  of  privilege,  and  everything  left  to 
the  mercy  of  an  irresponsible  despotism,  and  to  state  extreme  cases, 
in  which  startling  acts  of  injustice  and  cruelty  may  have  actually 
been  perpetrated  under  this  principle.  But  this  is  poor,  and  I  cannot 
but  think  very  palpable,  nonsense." 

"  Is  it  not  answered  at  once,  and  quite  as  sufficiently  as  it  deserves, 
by  diriecting  the  same  twaddle  against  the  courts  of  law  P  If  they 
are  always  to  judge  what  is  within  privilege,  may  they  not  at  any 
time  determine  that  there  is  nothing  within  it  ?  If  by  leaving  the 
question  to  the  House  of  Commons  everything  taaj  be  brought  within 

Erivilege,  is  it  not  equally  clear  that,  by  leaving. it  to  the  courts  of 
iw,  all  privilege  may  be  entirely  annihilated  ? 

"  IL^  short  of  it  is,  that  while  men  are  but  men,  we  must  be  at  the 
mercy  of  "^  fallible  and  irresponsible  despotism  at  best ;  and  if  I  had 
to  choose,  acvin  an  open  question,  I  should  not  hesitate  to  say  that  I 
would  far  rather  have  the  House  of  Commons  for  my  despot  than  the 
courts  of  law. 

"  No  reasoning  is  so  puerile  as  that  from  extreme  or  morally  im- 
possible cases.  They  may  be  of  use  sometimes  to  test  an  abstract 
proposition  of  law ;  out  as  make-weights  in  a  ^roc^ffZ  question,  they 
are  absolutely  contemptible.  I  do  not  think  it  makes  much  differ* 
ence  whether  they  are  purely  imaginary,  or  borrowed  from  antiquated 
precedents ;  and  either  way  they  may  always  be  retorted  on  those  who 
adduce  them.  Are  there  no  cases  of  atrocious  oppression  and  injus* 
tice  in  the  decisions  of  those  courts  of  law,  to  whose  infallibility  you 
would  have  recourse  from  the  privileged  oppression  of  Parliament  ? 
Are  there  no  such  cases  in  the  acts  of  the  Legislature  itself,  which 
we  must  all  admit  to  be  without  remedy.  Nay,  will  any  man  tell  me 
that  there  is  the  smallest  chance  6f  any  such  oppression  being  at- 
tempted by  the  present  House  of  Commons,  as  has  been  over  and 
over  again  inflicted  by  the  whole  legislative  body  P 

"  Then  again  as  to  the  quibble,  that,  in  the  exercise  of  privilege 
the  House  of  Commons  is  at  once  party  and  judge, — ^I  say,  that  in 
all  cases  of  6im\xted.  Jurisdiction  or  contempt  (which  is  precisely  the 
case  here)  the  Court  is  always  both  party  and  judffe ;  and  that  courts 
of  law  have  much  more  of  the  esprit  du  corps — ^the  un&ir  leaning  to 
their  order — than  any  other  bodies  whatever. 

''  I  confess,  too,  tnat  I  can  see  no  ground  on  which  the  Courts 
have  recently  overruled  the  privilege  of  the  House  of.  Commons, 
that  might  not  justify  their  overruling  it,  in  the  cases  in  which  it 
has  been  held  best  established,  and  has  not  yet  been  questioned. 
Take  the  privilege  for.  example,  of  membeni  not  being  anawenble 
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mprhere^'  far  words  spoken  in  Parliament.  It  is  possible  that  such 
words  may  not  only  be  ruinouslj  defiimatory,  but  capable  of  being 
elearlj  proyed  to  have  been  dictated  bj  the  basest  ana  most  abomin« 
able  personal  malice.  Why  then  should  not  the  Court  of  Queen's 
Benen,  on  the  grounds  l&tdy  asserted,  allow  an  action  for  damag^ea 
on  offer  of  such  proof  P  The  case  of  an  alleged  defamation  bemg 
pMished  by  the  aeliberate  order  and  authority  of  the  whole  House, 
seems  to  me  a  far  stronger  case  for  the  assertion  (or  allowance)  of 
privilege,  than  that  of  a  spiteful  indiyidual  sheltering  himself  under 
that  shield;  and  so,  in  all  the  other  admitted  cases  under  which  it 
would  be  easy  enough  to  imagine  the  most  in&mous  injustice. 

^  If  it  be  said  that  there  is  established  usage  and  precedent  for 
Boch  cases,  but  none  for  those  recently  brought  forward,  I  answer 
that  there  is  no  such  series  of  precedents  as  would  justify  these 
admitted  and  established  cases,  on  the  ground  of  authority  and  pre* 
Bcription,  without  justifying  at  the  same  time  a  great  number  of 
other  cases,  which  no  one  now  pretends  to  justify ;  that,  in  point  of 
fact,  there  are  more  precedents  for  a  confessedly  unjustifiable  exer« 
me  of  priyiLege  than  for  that  which  is  now  universallg  allowed  to  be 
list  and  necessary,  and  that  these  established  cases  haye  accordingly 
)een  so  established,  not  on  the  footing  of  long  usage,  but  on  the 
general  (not  judicial)  recognition  of  the  House  of  Commons  haying 
rightly  adjudged  them  to  be  necessary  &t  the  due  performance  of 
their  all-important  functions  and  duties. 

''It  is  to  this  necessity  accordingly,  and  to  their  own  enlightened 
and  conscientious  sense  of  it,  that  the  House  of  Commons  has  always 
referred  its  assertion  of  priyileges,  either  in  former  or  recent  times ; 
a&d  if,  in  their  improyed  and  cautious  application  of  the  principle^ 
they  haye  seen  cause  to  abandon  and  recede  from  many  precedents 
to  be  found  on  their  records,  why  or  how  should  they  be  restrained 
&om  now  extending  it  to  any  new  and  emerging  cases  (if  any  such 
actually  occur),  whue  they  feel  and  are  conyinc^  that  it  is  at  least 
as  applicable  as  to  any  to  which  it  had  been  preyiously  applied  P 

"If  it  be  admitted  then  (and  I  do  not  see  how  it  can  oe  denied) 
that,  independent  altogether,  either  of  precise  precedent,  or  near 
analogy,  it  is  right  and  fit  that  priyilege  should  exist  (always  mean-» 
ing  by  that,  not  merely  the  right  of  adjudging  and  ordering,  in  the 
first  instance,  but  the  absolute  exclusion  of  all  intefference,  review,  or 
control)  wheneyer  it  is  necessary  for  the  right  performance  of  the 
highest  of  all  public  functions,  as  those  of  legislation ;  then  the  only 
question  is,  wnether  the  right  of  judgvng  ^  this  necessity  should 
(or  must)  be  in  the  respectiye  legislatiye  bodies  themselyes,  or 
in  the  courts  of  common  law  P  To  my  mind  there  can  be  but  one 
answer.  *  •        .    •  •  •  •  • 

"  But  thouffh  I  should,  as  a  judge,  hold  the  solemn  assertion  of 
priyilege  by  the  House  of  Commons  as  sufficient  to  stop  all  Courts 
nrom  &warting  or  interfering  with  it,  I  cannot  disguise  from  myself 
that  many  excellent  persons,  as  well  as  almost  aS  other  judges  of 
jurisdiction  being  once  raised,  on  which  they  are  bound  to  decide,  it 
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IB  difficult  to  say  that  they  are  not  entitled  to  giye  out  and  maintain 
their  conscientious  decision,  although  its  enforcement  may  conflict! 
directly  with  the  orders  of  one  of  the  Houses  of  Parliament.  Both 
parties  in  short,  as  in  all  cases  of  disputed  jurisdiction,  may  not  only 
be  right  m  faro  poli,  but  be  under  an  indispensable  obligation  to 
enforce  their  conflicting  decisions.  You  in  England  may  have  gene- 
ndly  been  able  to  get  out  of  the  difficulty  by  appeal  to  the  Lords. 
But  with  us  in  Scotland,  it  is  truly  as  inextricable  in  this  contest 
about  priyilege,  as  in  the  case  of  conflict  between  the  Session  and  JiHti* 
oiary,  and  in  the  late  memorable  Imtte  between  Session  and  General 
Assembly ;  both  Justiciary  and  Assembly  being  absolutely  final,  and 
admitting  of  no  appeal  to  any  other  tribunal.  In  many  respects, 
indeed,  these  cases  are  strikingly  parallel  to  the  present ;  K>r  as  there 
is  no  review  of  the  decisions  of  the  Commons  by  appeal  to  Lords, 
and  as,  in  point  of  fact,  these  conflicts  upon  priyQege  haye  often  been 
toith  the  Lords  themaelvesy  it  is  obviously  quite  absurd  to  suppose 
that  they  either  ever  would,  or  auffht  eyer,  to  recognize  any  higher 
jurisdiction  in  the  appellate  law  court,  than  in  those  lower  ones 
with  which  their  conflict  may  have  begun.  It  ma^  be  doubted 
whether  it  was  wise  eyen  to  nlead  to  the  jurisdiction  in  these  courts, 
but  of  course  they  never  could  plead  to  anything  else,  nor  without  a 
full  disclamation  of  any  obligation  to  stand  by  the  decision. 

*^  The  only  remedy,  then,  for  this  conflict  must  be  by  hffislaHon; 
and  though  I  foresee  infinite  difficulty  in  adjusting  the  terms  of  any 
enactment  on  the  subject,  I  confess  I  do  not  so  along  with  those 
high  advocates  of  privilege  who  maintain  that  they  ought  to  resist 
any  attempt  to  bring  in  even  an  unoljeetionable  statute  in  regard  to 
it.  Even  they,  I  should  think,  would  scarcely  maintain  that  it  would 
not  be  for  their  ease  and  dignity,  as  well  as  for  the  general  good, 
that  an  Act  should  be  passed  interdicting  and  enjoining  ihe  Courts  of 
Law  &om  ent^rtainins^  any  suit  isiporting  a  disallowance  of  any 
assertion  of  privilege  by  House  of  Commons,  as  to  certain  matten 
and  things ;  and  I  confess  this  would  be  the  leading  and  main  enact* 
ment  of  any  statute  I  should  like  to  see  proposed  on  the  subject. 
But  I  should  haye  no  objection  to  its  also  containing  a  disclamation 
of  all  claim  of  privilege,  m  those  cases  of  admitted  abuse  which  have 
actually  occurred,  and  in  such  other  cases  as  might  be  agreed  upon; 
and  though  it  might  be  difficult  to  come  to  an  agreement,  yet  I  do 
not  think  it  altogether  hopeless,  considering  the  constant  yexation 
of  such  discussions  as  the  present ;  and  above  all,  I  can  see  no  reason 
why  the  House  should  refuse  to  ent^  upon  t^e  consideration,  as 
they  are  quite  certain  that  no  act  can  ever  jpass  exoq)t  vrith  their  full 
ana  deliberate  assent  to  everything  it  contams.     ♦        ♦        ♦        ♦ 

"Here  is  my  last  word  about  privilege :  you  do  not  admit  that  i^e 
House  of  Commons  has  right  to  exercise  (without  control)  all  the 
powers  which  it  thinks  necessary  for  its  legislatiye  functions.  But  I 
think  you  do,  and  Timst  admit,  that  it  has  and  ought  to  hayo,  all  that 
a/re  truly  necessary  for  tiiat  purpose ;  and  the  sole  question  therefore 
is,  icho  is  to  judge  what  are  so  necessary  P    Upon  all  comtitutional 
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mid  rgtimii'gr^tmdiy  I  hold  that  House  of  CommotiB  as  much  fitter 
and  safer  tliaa  anjr  court  of  law,  or  the  whole  twelve  nominees  of  the 
crown  in  a  body.  Thou^  70a  do  not  admit  my  printipU  to  this  ex- 
tent, you  must  admit  (if  you  have  a  particle  01  candour)  that,  for 
the  purpose  of  settling  what  is,  and  should  he,  privilege,  the 
principley  ieH^  and  tute  otjuigmeni,  must  be  what  U  tmly  necessary, 
or  veiT  material,  for  the  b^st  discharge  of  legislative  duties  ?  and 
that  m  reference  either  to  precedents  or  dbuees  is  wholly  and  gene- 
rically  irrelevant.  If  you  oo  not  admit  this,  I  think  you  are  not  to 
be  argued  with ;  and  the  admission  brings  the  case  at  once  to  the 
point  I  have  mentioned. 

"  This  is  the  ^st  stage  of  my  argument,  and  in  substance  there  is 
but  another,  and  that  is,  that  the  whole  question  as  I  have  now 
stated  it,  being  plainly  and  rigorously  a  question  of  conflicting  jtms- 
diction,  each  or  the  courts  or  bodies  must  have  an  equal  right  (or 
duty)  to  adjudicate  upon  it,  when  brought  before  thefk,  and  De 
equally  liable  to  the  temptation  of  deciding  it  in  their  own  favour— 
the  matter  to  be  adjudged  being  in  all  cases  the  same — ^viz..  Whether 
the  privilege  asserted  or  questioned  in  any  particular  case,  is  truly 
essential  to  the  right  exercise  of  legislative  functions  ?  which,  again, 
is  plainly  either  a  question  of  fact  and  experience,  or  of  mere  consti- 
tutional policy^  and  never,  in  any  just  sense,  a  question  of  law. 

^  This  is  the  sum  of  my  argument ;  and  I  tiiink  I  am  right  in 
saying  that  it  is  not  so  much  afi  touched  by  — ^^'is  declamation,  and 
but  slightly  by  the  details  and  reasonings  of . 

"The  whole,  then,  resolving  into  a  conflict  of  independent  and 
Bnpreme  jurisiction,  I  agree  that  there  is  no  final  or  practical  solu- 
tirai  but  Dy  legislation^  upon  the  assumption  (now,  I  fear,  but  too 
necessary)  tibat  neiliier  party  will  be  convinced  by  the  reasoning  of 
the  other.  I  do  not,  therefore,  go  at  all  along  with  those  who  hold 
legislative  interference  incompetent  or  unconstitutional — which,  in- 
deed, oaimot,  I  think,  be  even  consistently  asserted.  But  the  ques- 
tbn  for  the  legislature  is  necessarily  a  ^ueatiim  of  staie  poUcgy  and 
nothing  else,  and  one  upon  which  pubhc  opinion  ought  to  be  pre- 
viously matured  by  large  public  discussion. 

''  T^is  may  be  one  answer  to  your  pragmatical  and  empirical  ques- 
tion, why  the  two  Houses,  havmg  common  cause,  and  substantial 
power  over  the  Crown,  do  not  at  once  settle  the  matter  by  an  Act, 
which  they  evidently  may  have  all  their  own  way  ?  The  necessity  of 
taking  public  opinion  with  them  is  one  answer.  But  practically 
there  are  many  others, — 1st,  the  two  Houses  are  jealous  of  each 
other,  and  not  likely  to  have  the  same  iroecific  questions  of  privilege 
before  them  at  the  same  time,  and  so  might  justly  apprehend  unrea- 
sonable factions  and  unfair  interference  mutually ;  and  2nd,  to  do 
any  good  the  statute  should  embody  a  full  code  of  privilege,  which  it 
would  obviousl;jr  he  infinitely  difficult  to  digest,  while  a  successive 
settling  of  speinal  questions  by  consecutive  enactments  would  not  go 
to  the  root  of  the  oqn/Uct,  and  would  every  day  lead  to  greater  risk 
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of  inconsistency  and  injustice,  yet  I  tUnk  such  a  eoorae  >inll  soon  b« 
inevitable." 

^  We  have  selected  this  £roni  a  host  of  his  letters  in  the  second 

yolmne^  because  the  subject  is  one  which  develops  his  view  and 

powers  on  a  subject  more  germane  to  jurisprudence  than  nine-> 

tenths  of  the  gossiping  epistles  with  which  he  favoured^  and 

we  doubt  not  charmed^  his  friends :  for  the  amiability  of  the  man 

was  beyond  a  question.  The  above  is  a  very  favourable  specimen 

of  his  best  style  of  writing. 

We  have  felt  boimd  to  make  an  extract  thus  long^  in  order  to 
afford  full  means  of  testing  the  justice  of  our  judgment ;  espe- 
cially as  to  the  entire  absence  of  that  concentration  of  thought 
which  is  indispensable  to  all  high  mental  power.  It  is  a  curious 
and  significant  fact  that  Jeffirey  never  had  a  decent  library. 

We  do  not  embark  in  the  question^  how  far  his  own  contribu- 
tions to  the  Edinburgh  Review  did  or  did  not  add  to  its  robust 
growth^  and  at  one  period  gigantic  power^  or  whether  they 
ministered  to  both^  rather  as  the  ivy  graces  the  oak.  This  is  a 
subject  foreign  to  our  Review.  The  Edinburgh  has  just  now 
passed  into  its.  second  dynasty  since  the  resignation  of  the 
editorial  throne  by  Jeffrey,  and  we  hail  the  promising  noviciate 
of  its  new  and  highly-^ed  editor.  It  augurs  of  a  brilliant  i 
uvenir.  We  heartily  rejoice  at  it,  for  it  has  much  drowsy  i 
mediocrity  to  redeem.  I 

To  sum  up  Jefi&ey's  character,  he  was  a  good  man,  a  trae 
friend,  a  smart  talker,  a  mediocre  speaker,  a  bad  writer,  a  super- 
ficial scholar,  an  acute  critic,  a  poor  lawyer,  and  a  garmlous 
judse. 


(    811    ) 


Art.  Vin.— common  LAW  PROCEDURE  ACT. 


Amkhdmxnii — ^Writ  anb  Copt — Statuti  or  Limitations. 

THE  debtj  to  leooyer  which  this  aetioii  was  broughtj  became 
due  on  the  18th  of  Octoberj  1843.  On  the  18th  of  Octo- 
ber,  1849,  a  writ  of  aummons  was  sued  out,  and  was  duly  conti- 
nued by  alias  and  pluries  writs,  issued  according  to  the  provisions 
9f  the  2  Wm.  4,  c.  30^  s.  10.  The  last  of  these  writs  was  issued 
on  the  28th  of  May^  1852^  and  was  served  on  the  24th  of  Sep- 
tember in  that  year;  but  in  the  indorsement  on  that  writ,  the 
date  of  the  first  writ  of  summons  was  by  mistake  stated  to  be 
the  22nd  of  October,  instead  of  the  13th  of  October.  The 
defendant  having  appeared,  a  declaration  was  delivered,  to 
which  he  pleaded  the  Statute  of  Limitations.  The  plaintiff, 
then,  for  the  first  time  becoming  aware  of  his  error,  obtained  a 
rule  calling  upon  the  defendant  to  show  cause  why  the  memo- 
landum  of  the  date  of  the  first  writ,  indorsed  npon  the  pharies 
writ  of  summons,  issued  on  the  28th  of  May,  1851,  and  on  the 
copy  of  the  same  writ  served  upon  the  defendant  on  the  24th  of 
September,  1861,  should  not  be  amended  by  altering  the  date 
of  the  first  writ  of  summons  therein  mentioned,  from  the  22nd 
of  October,  1849,  to  the  18th  of  October,  1849.  The  applica- 
tion  to  amend  was  made  imder  the  222nd  section  of  the  Com- 
mon Law  Procedure  Act,  which  enacts  as  follows : — 

"It  shall  be  lawful  for  the  superior  courts  of  common  law,  and 
every  judge  thereof,  and  any  judge  sitting  at  nuipritu^  at  all  times 
to  amend  all  defects  and  errors  in  any  proceeding  in  civil  causes, 
whether  there  is  anything  in  writing  to  amend  bv  or  not,  and 
whether  the  defect  or  error  be  that  of  the  party  applying  to  amend 
or  not ;  and  all  such  amendments  shall  be  made  with  or  without 
costs,  and  upon  such  terms  as  to  the  Court  or  judge  may  seem  fit ;. 
and  all  such  amendments  as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in  controversy 
between  the  parties  shall  be  so  made." 

Upon  argument  on  showing  cause  against  the  rule,  it  was 
tu^ed  on  behalf  of  the  defendant  that  the  above  section  did  not 
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apply  to  a  case  where  the  process  was  entirely  invalid  at  the 
time  when  the  Act  passed ;  that  the  2  Wm.  4^  c.  89^  s.  10/  was 
not  complied  with;  that  the  Court  would  not  have  amended 
previous  to  the  passing  of  the  Common  Law  Procedure  Act,  and 
had  no  powers  to  do  so  now.  For  the  plaintiff,  in  support  of 
the  rule,  it  was  urged  that,  previous  to  the  pfUising  of  tiie  Act, 
there  bad  been  a  conflict  of  decisions  whether  writs  could  be 
amended  in  this  manner  so  as  to  save  the  Statute  of  Limi- 
tations ;  *  that,  placing  a  fair  and  liberal  construction  upon  the 
222nd  section  of  the  Common  Law  Procedure  Ad:,  it  was 
evident  that  the  object  of  the  Legislature  in  passing  it  was 
that  it  should  give  a  power  of  amendment  in  cases  of  this 
description. 

Lord  Campbell,  in  delivanng  the  judgment  of  the  Court, 
said : — 

^  I  feel  considerable  difficulty  in  making  this  rule  absolute  in  its 
terms,  so  as  to  include  the  amendment  of  the  copy  of  the  writ  served 
QU  the  defendant,  which  is  no  part  of  our  recoxds.  If  we  amended 
the  copy  it  might  be  said  that  we  ordered  a  fiction,  as  it  would  indi- 
cate that  the  writ  had  been  served  on  the  defendant  with  a  proper 
indorsement.  That  portion  of  the  rule,  therefore,  must  be  dis- 
charged ;  but  I  am  dear  that  the  rest  must  be  made  absolute..    It  is 

^  2  Wm.  4,  c.  39,  a.  10,  emicts :  And  be  it  further  enacted.  That  no  writ 
issued  by  aathority  of  this  Act  shall  be  in  force  for  more  than  four  calendar 
months  nom  the  day  of  the  date  thereof,  including  the  day  of  such  date, 
but  every  writ  of  summons  and  capias  may  be  continued  by  alias  and 
plwries,  as  the  case  may  require,  if  any  defendant,  therein  named,  may 
not  have  been  arrested  tnereon  or  served  therewith :  Provided  always,  that 
no  first  writ  shall  be  available  to  prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  the  action  may  be  limited, 
unless  the  defendant  shall  be  arrested  tibereon  or  served  therewith,  or 
proceedings  to  or  towards  outlawry  shall  be  had  thereupon,  or  unless  such 
writ,  and  every  writ  (if  any)  issued  in  continuation  of  a  precedinj^  writ 
shall  be  returned  non  eH  innewtm,  and  entered  of  reccnrd  withm  one 
calendar  month  next  after  the  expiration  thereof,  including  the  day  of 
such  expiration ;  and  unless  every  writ  issued  in  continuation  oi  a  pre- 
ceding writ  shall  be  issued  withm  one  such  calendar  month  after  tiie 
expiration  of  the  preceding  writ,  and  shall  contain  a  memorandum  in- 
dorsed thereon  or  subscribed  thereto,  specifpng  the  day  of  the  date  of  the 
first  writ ;  and  return  to  be  made  in  bailable  process  by  the  sheriff  or 
other  officer  to  whom  the  writ  shall  be  directed,  or  his  successor  in  office, 
and  in  process  not  bailable  by  the  plaintiff  or  his  attorney  suing  out  the 
same,  as  the  case  maybe. 

2  See  Williams  v.  Williams,  10  Mee.  &  W.  174;  S.  C.  2  Dowl.  N.  S. 
209 ;  Came  and  another  t^.  Malins  and  others,  6  Exch.  Bep.  803 ;  S.  C. 
20  Law  J.  (N.  S.)  Exch.  434. 
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not  1100698017  to  dnalTfe  all  tke  former  euiei^  oa^  or  two  of  whiok 
cerfcoinlj  seem  to  show  that  the  power  of  Biaking  such  amendment 
existed  according  to  the  former  practice.  I  formed  my  Judgment  on 
sect.  222  of  the  15  &  16  Yiet.  c.  76,  which  clearly  reaches  this  case. 
The  debt  would  have  been  baned  on  the  2and  of  October,  1849,  bat 
on  the  I3th  of  Octob^  a  writ  regularly  issued,  and  was  regularly  con- 
tinued by  other  writs  up  to  the  28th  of  May,  1852,  when  a  phiries 
issued  in  veiy  good  time  to  prevent  the  first  writ  expiring ;  nut  on 
the  faaidc  of  it  there  was  a  eferioal  error  in  stating  the  date  of  the 
first  writ  to  be  Hie  22nd  instead  of  the  18th  <rf  October,  1849,  ito 
true  date*  If  that  indorsement  stands,  it  nrevents  the  plaintiff  from 
availing  himself  of  his  right  of  action,  whi<m  really  exists ;  but  if  we 
may  amend  according  to  the  fact,  the  Statute  of  Limitations  will  be 
no  defence,  and  the  plaintiff  may  recover  according  to  the  justice  of 
the  case.  Have  we  not  then  the  power  to  mi^  this  amendmait 
upon  one  of  our  own  records  P  We  may  nukke  all  such  amendments 
as  may  be  necessary  for  the  purpose  of  determining  in  the  existing 
suit  the  real  question  in  controven^  between  the  parties.  Here 
the  real  question  is,  whether  there  is  a  debt,  and  whether  it  is  barred 
or  not  by  the  Statute  of  Limitations.  Are  we  not,  therefore,  at 
hT)erty,  according  to  the  truth,  to  order  this  amendment  ?  I  think 
we  have  such  a  power,  and  that  we  ought  to  exercise  it.  It  is  said 
that  it  will  be  wholly  inoperative,  as  the  defendant  will  stiU  be  at 
liberty  to  take  advantage  at  the  trial  of  the  erroneous  indorsement. 
As  at  present  advised,  I  think  he  cannot  do  so.  I  at  first  thought 
that  the  2  Wm.  4,  c.  89,  required  that  the  writ  should  be  served 
with  the  indorsement  upon  it,  but  that  is  not  so.  This  phrie$  writ 
was  well  issued  in  continuation  of  the  original  writ,  and  the  statute, 
therefore,  will  not  bar." — Bule  absolute  to  amend  the  writ,  Cornish 
?.  HocJcvng,  22  Law  J.  (N.  S.)  Q.  B.  142. 

2.  Adding  Cbun/i— In  «n  action  for  goods  sold  and  delivered^ 
tried  before  Jervis^  C.  J.^  at  the  last  Warwick  Assizes^  it  became 
neoQBsary  to  add aooimt  to  the  declaration  for  work^  labonr^ and 
materials ;  and  the  plaintiff  accor£ngly  applied  to  the  judge  to 
amend  the  dedaration  by  adding  sadi  eQunt^  pursuant  to  15  & 
16  Vict.  c.  76^  s.  222.  He  learned  judge  made  the  amend* 
ment^  reserving  leave  to  the  defendant  to  apply  to  enter  a  non- 
suit in  case  the  above  provision  did  not  anthoriae  the  amend*- 
ment.  On  motion  made  in  pursuance  of  this  leave^  it  was  urged 
that  adding  of  a  count  in  a  declaration  was  exercising  a  greater 
power  of  amendment  than  was  giv^ti  by  the  words  of  the  222nd 
section^  and  that  if  such  an  amendment  as  this  were  within  the 
section,  a  count  for  goods  sold  could  under  it  be  converted 
into  one  for  slander.    But  Grompton^  J.,  to  this  last  objection 


814  Cknninum  Law  Procedure  Act* 

answered  that  that  would  be  an  amendment  for  the  pmrpose  of 
determining  in  the  existing  suit  the  question  in  controversy.  In 
aa^  action  for  goods  sold^  shindy  could  not  be  the  question  in 
controversy;  and  the  court  was  strong  in  its  opinion  that  the 
amendment  came  within  the  provision  of  the  Act.  Lord  Camp- 
bell,  in  giving  judgment,  said : — 

**  I  have  no  hesitation  in  expressmg  my  clear  opinion  that  the 
judge  at  mtt  oriui  had  power  under  the  new  Act  to  make  this 
amendment,  wnich  was  necessary  for  doing  justice  between  tbe 
parties  in  the  controversy  t^en  pending." 

And  Mr.  Justice  Crompton  added : — 

'*  All  that  is  necessary  to  determine  with  a  view  to  amending,  is, 
Was  this  an  amendment  P — It  was.  Was  it  an  amendment  in  the 
ezistine;  suit  ? — It  was.  The  only  other  point  that  could  be  raised 
was,  whether  it  was  imperative  on  the  judge  to  make  the  amendment 
when  asked ;  and  of  that  there  could  be  no  doubt.'' — The  rule  um 
therefbre  refined.     TayUyr  v.  Show,  21  L.  T.  Eep.  58. 

Although  the  above  decision  of  Cornish  v.  Hocking  does  not 
carry  the  power  of  amendment  much  further  than  that  which 
had  been  exercised  previously  to  the  passing  of  the  Common 
Law  Procedure  Act ;  yet,  from  the  tone  assumed  by  the  judges 
during  the  argument  upon,  and  in  their  judgments  in  that  case, 
and  more  especially  from  the  subsequent  decision  in  Taylor  v. 
Shaw,  it  is  evident  that  the  powers  of  amendment  contained  in 
the  222nd  section  will  be  freely  and  liberally  exercised.  Hitherto 
amendments  have  been  for  the  most  part  confined  to  variances 
between  the  pleadings  and  the  evidence  offered  in  support ;  and 
even  then  justice  was  often  forbidden  by  reason  of  the  weak 
hand  with  which  those  amendments  were  made :  but  surely  the 
words,  ''All  such  amendments  as  may  be  necessary  for  tbe 
purpose  of  determining  in  the  existing  suit  the  real  question  in 
controversy  between  the  parties  shall  be  so  made,''  will  be 
amply  sufficient  to  remedy  much  of  that  enormous  evil  that  has 
hitherto  existed  in  the  too  strictly  technical  rules  of  our  com* 
mon  law  practice.  It  is  an  evil  which  has  alienated  the  public 
from  the  profession,  and  has  invoked  the  cloud  in  which  that 
profession  is  now  enveloped.  We  have  great  hope  that  a 
liberal  application  of  the  powers  contained  in  this  section  will 
tend  much  to  remedy  the  evil,  and  its  effects  ^  and  sure  are  we 
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Aat  the  judges  will  not  aUov  the  impresBioiu — ^we  will  not  sayy 
prejudices — of  their  more  technical  legal  edncation  to  interfere 
with  tiie  application  of  such  a  remedy  to  snch  an  eviL  The 
Chief  Justice  of  the  CJommon  Fleas  showed  his  determination  to 
oany  the  provisions  of  the  Act  into  e£fect  by  his  decision  in  the 
case  of  Mitchell  v.  Crosswaller  and  another.  Our  readers  will 
probably  recollect  that  in  that  case  (which  was  inserted  in  our 
last  number^  and  has  since  been  reported  in  22  Law  J.  (N.  S.) 
C.  P.  100)  a  plea^  which  at  the  trial  was  supposed  to  be  the^ 
only  means  of  raising  the  real  defence^  was  by  the  Chief  Justice 
permitted  to  be  added  at  nisi  prius,  and  the  Court  of  Common 
Fleas,  when  the  case  afterwards  came  before  it  on  another 
point,  did  not  condemn,  although  one  of  its  members  doubted, 
the  decision.  It  has  stiU,  however,  to  be  decided  whether  the 
section  extends  to  the  amendment  of  documents  collateral  to 
the  suit :  for  instance,  on  application  at  judges'  chambers  to 
dischai^  from  arrest  on  the  ground  of  privilege,  could  an 
affidavit  used  in  support  of  the  application,  and  which  was 
wrongly  intituled,  be  amended  under  the  provisions  of  the  Act  ? 
We  fear  that  such  an  application  could  scarcely  be  deemed  as 
''any  proceeding  in  civil  causes,^'  neither  would  it  be  included 
in  the  words, ''  the  real  question  in  controversy  in  the  ezisting 
suit  f'  and  yet,  if  it  be  just  to  add  a  plea  at  nisi  prim,  a  muUa 
fortiori  ought  such  an  amendment  to  be  made.  We  know  that 
the  fiat  Jfistitia  must  yield  in  some  cases  to  regularity  of 
proceeding,  and  uniformity  of  decision;  but  surely  it  is  not 
unreasonable  that  the  judges  should  be  permitted  to  exercise 
this  discretion  of  amendment  in  the  less  important  proceedings 
that  are  indd^ital  to  a  suit,  as  well  as  in  the  main  subject  of 
controversy. 

Commencement  of  Operation  of  Act — Judgment  issuing — 
Execution  thebeon. 

In  this  case  judgment  had  been  signed  more  than  a  year  and  a 
day,  but  less  than  six  years  before  the  Act  came  into  operation. 
The  judgment  had  not  been  revived  by  scire  facias,  and  prior 
to  the  new  statute  execution  could  not  have  been  issoedy  without 


316  Common  Law  Procedwre  Act. 

that  step  being  taken.    The  128th  aecticm  of  the  Cotmnon  La^^ 

Procedure  Act  enacts : — 

:  **  Daring  the  lives  of  tiie  parties  to  a  judgment^  or  tiiose  of  tiiem 
during  whose  lives  execution  may  at  present  issue  within  a  year  and 
a  day  without  a  scire  facias  and  within  six  years  from  the  recovery 
of  the  judgment,  execution  may  issue  without  a  revival  of  the  judg- 
ment." 

And  by  the  129th  section  it  is  enacted : — 

**  In  cases  where  it  shall  become  necessary  to  revive  a  judgment 
l^  reason  eil^^  of  lapse  of  time  or  of  a  change  by  death  or  other- 
wise of  the  parties  eirtiiLed  or  liable  to  execution,  the  party  alleging 
himself  to  be  entitled  to  execution  may  either  sue  out  a  writ  of 
revivor  in  the  form  hereinafter  mentioned,^  or  apply  to  a  Court  or  a 
judge  for  leave  to  enter  a  suggestion  upon  the  roll,  to  the  effect  that 
it  manifestly  appears  to  the  Court  that  such  puty  is  entitled  to  have 
execution  of  the  judgment,  and  to  issue  execution  thereupon." 

A  motion  was  now  made  {quia  timet)  for  a  mle^  calling  upon 
the  defendant  to  show  cause  why  a  suggestion  should  not  be 
entered  upon  the  loU^  and  execution  issued  pursuant  to  the  pro- 
visions of  the  129th  section  of  the  Common  Law  Procedure  Act. 

The  Courts  however,  held  that  the  motion  was  unnecessary; 
that  execution  could  issue  under  the  128th  section,  as  that 
section  must  be  taken  to  apply  to  judgmmits  existing  before,  as 
well  as  to  those  signed  after  the  Act  came  into  operation,  and 
therefore  refused  the  rule.  Boodle  v,  Davis,  22  Law  J.  (N.  S.) 
Exch.  69.  (S.  C.)  17  Jur.  93. 

Ejectment — ^Insufficiency  of  Distress — Affidavit — 
Dob  d.  Powell  v.  Bob  overruled. 

In  an  action  of  ejectment,  brought  pursuant  to  section  210^  of 

1  See  sect.  131. 

'  Section  210  re-enacts  the  4  Geo.  2,  o.  28,  s.  2,  and  enacts,  **  In  all 
cases  between  landlord  and  tenant,  as  often  as  it  shall  happen  that  one 
half  year's  rent  shall  be  in  arrear,  and  the  landlord  or  lessor,  to  whom  the 
same  is  due,  hath  right  by  law  to  re-enter  for  the  non-payment  thereof, 
such  landlord  or  lessor  shall  and  may,  without  any  formal  demand  or  re- 
entry, serve  a  writ  in  ejectment  for  the  recovery  or  the  demised  prenuses ; 
or  in  case  the  same  cannot  be  legally  served,  or  no  tenant  be  in  actual 
possession  of  the  premises,  then  such  landlord  or  lessor  may  affix  a  copy 
thereof  upon  the  door  of  any  demised  messuage ;  or  in  case  such  action  in 
ejectment  shall  not  be  for  the  recovery  of  any  messsuage,  then  upon  some 
notodooB  place  of  the  lands,  tenementSy  or  hereditaments  comprised  in 
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the  Common  Litw  Frooeduie  Act^  a  motion  was  made  for 
judgment. 

13ie  affida^t  used  in  support  of  t^  motion  statedj  that  three 
qoarten^  rent  were  in  ^prrearj  and  that  there  was  no  sufficient 
distress  upon  the  demised  premises  to  countervail  the  arrears 
due.  In  the  case  of  Doe  d.  Powell  v.  Boe/  which  was 
decided  upon  the  same  enactment  in  the  4  G.eo.  2,  c.  28,  s.  2^ 
it  was  held  necessary^  that  the  affidavit  should  show  that  the 
distress  was  insufficient  to  countervail  half  a  year's  rent.  But 
the  C!ourt  in  this  case  thought  that  the  affidavit,  following  the 
exact  words  of  the  statute,  was  sufficient,  and  overruled  Doe  df. 
Powell  V.  Roe.  The  rule  was  therefore  made  absolute.  Cross  v • 
Jordan,  22  Law  J.  (N.  S.)  Exoh.  70. 

Eaaoa — Setting  down  for  Abgumsnt — ^Bbguljb  Oeneralbs, 
HiL.  T.  16  Vict.  Reg.  67. 

An  application  was  made  to  the  Court  as  to  the  construction  of 

the  67th  of  the  new  rules.    That  rule  orders : — 

"After  the  suggestion  of  error  in  law,  alleged  and  denied  as. 
prescribed  by  the  Gonunon  Law  Procedure  Act,  1852,'  is  ent^^, 
ei^er  party  may  set  down  the  ease  for  arg;mnent«  and  forthwith 
give  notice  in  writing  to  the  opposite  party,  and  proceed  to  the 
argument  thereof  as  on  a  demurrer,  without  any  rule  or  motion  for 
a  concilium*' 

In  this  case  error  had  been  duly  brought  under  the  Common 
Law  Procedure  Act,  but  the  Master  refused  to  set  it  down 

sachwrit  in  ejectment,  and  sueh  affixing  shall  be  deemed  legal  service 
thereof,  which  service  or  afi&zin^  such  wnt  in  ejectment  shall  stond  in  the 
place  and  stead  of  a  demand  and  re-entry ;  and  in  case  of  judgment  against 
the  defendant  for  non-appearance,  if  it  shall  be  made  to  appear  to  the 
Court  where  the  said  action  is  depending  by  affidavit,  or  be  proved  upon 
the  trial  in  case  the  defendant  appears,  that  half  a  year's  rent  was  due 
before  the  said  writ  was  serred,  and  that  no  sufficient  distress  was  to  be 
fband  on  the  demised  prenuses,  countervailing  the  arrears  then  due,  and 
Ihat  the  lessor  had  power  to  re-enter,  then  and  in  every  such  case  the 
the  lessor  shall  recover  judmnent  and  execution  in  the  same  manner  as  if 
the  rent  in  arrear  had  hieen  legally  demanded,  and  a  re-entry  made ;  and 
in  case  the  lessee  or  his  assignee,  or  other  person  claiming  or  deriving 
nnder  the  said  lease,  shall  permit  and  suffer  judgment  to  be  had  and 
recovered  on  such  trial  in  ejectment,  and  execution  to  be  executed  thereon 
without  paving  the  rent  imd  arrears  together,  with  full  costs."  &c. 

*  9  Dowl.  P.  C.  648. 

^  See  section  152. 
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Except  for  a  day  in  term.  Tlie  Courts  liowever,  said^  that  u^ 
aooording  to  the  nile^  it  may  be  iet  down  and  proceeded  on  to 
tegument  as  on  demurrer j  which^  under  the  59th  section, 
requires  only  four  days,  the  same  rule  would  apply  here,  and 
so  intimated  to  the  Master.  The  South-Eastern  Railway  Com- 
pai^  V.  The  South-Westem  Railway  Cknnpanyj  22  Law  J. 
(N.S.)  Exch.  72. 

Pleading — Statute  op  Limitations. 

A  rule  had  been  obtained,  calling  on  the  plaintiff  to  show  cause 
why  the  replication  in  an  action  should  not  be  amended  under 
the  15  &  16  Vict.  c.  76,  s.  52.*  The  declaration  contained  four 
counts ;  the  two  first  being  on  mortgage  deeds,  and  the  two 
l^st  on  bonds  collateral  with  them.  To  the  first  count,  the 
defendant  pleaded  that  '*  the  cause  of  action  mentioned  in  the 
first  count  did  not  accrue  within  twenty  years  before  this  suit ;" 
to  which  the  plaintiff  replied,  that  "  the  defendant,  before  the 
commencement  of  this  suit^  made  an  acknowledgment  that  the 
debt,  in  the  first  count  mentioned,  remained  unpaid,  and  due  to 
the  plaintiff  witlun  the  true  intent  and  meaning  of  the  statute 
in  that  behalf  made  and  provided :  and  that  this  action  was 
brought  witlun  twenty  years  after  such  acknowledgment  was  so 
made,  as  aforesaid.  There  were  similar  pleas  and  replications 
to  the  other  coimt.  There  was  also  an  affidavit  of  the  defen- 
dant^ stating  that  he  was  ignorant  what  acknowledgment  the 
replication  referred  to,  and  that  he  would  be  unfEorly  embar* 
rassed  va  the  conduct  of  his  cause.  Martin,  B.,  at  chambers, 
had  declined  to  interfere.  Xt  was  now  urged,  that  the  repli- 
cation would  have  been  good  even  on  special  demurrer  before 
the  passing  of  the  statute  (to  this,  however,  the  Court  dis- 
sented) ;  but  that  even  if  it  would  have  been  so,  this  was  not  a 
pleadiug  calculated  to  embarrass  the  defendant  within  the  52nd 

*  Section  62  exuots,  **  If  any  pleading  be  bo  firamed  as  to  prejndiee, 
embarrass,  or  delay  the  fair  trial  of  me  action,  the  opposite  party  may 
apply  to  the  Court  or  a  judge  to  strike  oat  or  amend  such  pleading,  and 
tne  Court  or  any  judge  shaS  make  such  order  respecting  tne  same,  and 
also  respecting  the  costs  of  the  application,  as  such  Court  or  judge  shall 
see  fit." 


fkmmoiK  Laiw  Proendure  AcU  819 

seetion  of  the  Act.  The  Coart^  however^  thought  otherwiaei 
for  as  under  the  8  &  4  Wm.  4^  c.  42/  a  specialty  which  has  lost 
its  force  may  be  revived  in  any  of  three  ways^  t .  e.y  acknowledg- 
ment in  writing  by  the  party,  acknowledgment  in  writing  by  \m 
agent,  or  part  payment,  it  would  be  embarrassing  to  the  de* 
fendant  to  be  compelled  to  come  prepared  to  meet  three  different 
matters,  when  the  plaintiff  may  intend  to  rely  upon  only  one, 
and  therefore  made  the  rule  absolute.  An  application  that 
the  plaintiff  should  be  ordered  to  specify  the  dates  of  the 
acknowledgment  he  intended  to  rely  upon  was  refused.  Forsyth 
V.  Bristowe,  22  Law  J.,  Exch.  70.  (S.  C.)  17  Jur.  46. 


2.  DouBLK  Beplication — Setting  aside  Judgment. 

In  an  action  originally  commenced  in  the  County  Court  of 
Frome,  but  removed  by  the  defendant  into  the  Court  of  Common 
Pleas,  the  plaintiff  had  declared;  stating  that  the  plaintiff  and 
defendant  agreed,  amongst  other  things,  that  the  defendant 
should  serve  and  be  employed  by  the  plaintiff,  as  his  clerk,  at 
the  salary  of  1/.  per  week,  and  that  the  defendant  would  not 
leave  that  service  without  notice,  yet  while  the  defendant  was 
in  that  service  he  left  it  without  notice.  To  this  declaration 
the  defendant  pleaded,  that  during  the  time  the  defendant  was 
in  the  employ  of  the  plaintiff,  and  without  any  just  cause  or 
provocation  whatsoever,  the  plaintiff  used  gross  and  improper 
language  to  him,  and  called  him  by  a  false  and  opprobrious 
name,  and  insulted  him,  and  greatly  woimded  his  feelings; 
and  in  consequence  thereof,  and  as  he  was  justified  in  doings 

'  3  &  4  Wm.  4,  c.  42,  s.  5,  enacts,  '*  If  any  acknowledgment  Bhidl  have 
been  made  either  l^  writing  signed  by  the  party  liable,  by  virtae  of  any 
Buch  indentnje,  specialty,  or  recognizance,  or  his  agent,  or  by  part  pay- 
ment or  part  satisfaction  as  aforesaid,  or  incase  the  person  entitlea  to 
8nch  action  shall,  at  the  time  of  such  acknowledgment,  be  nnder  such 
disability  as  aforesaid,  or  the  party  making  such  acknowledgment  be,  at 
the  time  of  making  the  same,  beyond  the  seas,  then,  within  twenty  years 
after  snch  disability  shall  have  ceased  as  aforesaid,  or  the  part^  shall  have 
tetamed  from  beyond  the  seas,  as  the  case  may  be,  the  plamtiff  in  any 
Bach  action,  on  any  indenture,  specialty,  or  recognizance,  may,  by  way  of 
replication,  state  such  acknowledgment,  and  that  such  action  was  brought 
within  the  time  aforesaid  in  answer  to  a  plea  of  this  statute.'* 
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he  gave  the  plaintiff  notice  tfan^  he  ahotild  fortfawith  leave  }a§ 
service  and  etajStoj ;  and  did  thereupon  accordingly  do  so. 

Bqfieation :  The  pl&intiff  takes  issue  on  the  defendant's 
jAea;  and  further  says^  that  the  notice  intended  in  the  declara^ 
tion  was  a  reasonable  and  proper  notice;  but  that  the  notice 
mentioned  in  the  defendant's  plea  was  not  a  reasonable  or 
proper  notice.  The  defendant^  on  the  ground  that  this  replica- 
tion was  double^  and  pleaded  without  leave  of  the  Court  op  a 
judge^  signed  judgment^  under  the  86th  section  of  the  Common 
Law  Procedure  Act,*  A  rule  nisi  having  been  obtained  to  set 
aside  this  judgment^  upon  cause  being  shown,  it  was  argued  that 
the  replication  was  double;  the  first  part  of  it  was  pleaded 
under  the  79th  section  of  the  Act,  and  was  to  be  "  deemed  a 
denial  of  the  substance  of  the  plea;''^  that  as  the  substance  of 
the  plea  was,  that  the  defendant  was  insulted,  and  therefore  was 
at  liberty  to  leave  the  plaintiflPs  service,  the  replication,  by  its 
second  part,  raised  a  aecond  defence  as  to  the  giving  of  the 
notice,  and  therefore  could  not  be  pleaded  without  the  previous 
leave  of  the  Court  or  a  judge.  To  this  it  was  answered,  on  the 
part  of  the  plaintiff,  first,  that  the  rules  of  pleading  contained 
in  the  Common  Law  Procedure  Act,  only  apply  to  actions  com- 
menced by  writ  of  summons  in  the  superior  courts,  and  not  to 
those  removed  (as  in  this  case)  from  courts  of  inferior  juris- 
diction. Secondly,  tibat  if  the  replication  were  double,  the 
defendant  ought  not  to  have  signed  judgment  under  the  86th 
section,  but  should  have  applied  to  the  Court  or  a  judge  to 

^  Section  86  enacts,  "  Except  in  cases  herein  specifically  provided  for,  if 
either  party  plead  several  pleas,  replications,  avowries,  cognizances,  or 
other  pleacUngs,  without  leave  of  the  Court  or  a  judge,  the  opposite  party 
shall  be  at  liberty  to  sign  Judgment  s  Provided  tnat  such  judgment  may 
be  set  aside  by  the  Court  or  a  judge,  upon  an  affidavit  of  merits,  and  such 
terms  as  to  costs  and  otherwise  as  they  or  he  may  think  fit." 

^  Section  79  enacts,  "Either  party  may  nleacC  in  answer  to  the  plea  or 
subsequent  pleading  of  his  adversary,  that  ne  joins  issue  thereon,  which 
joinder  of  issue  may  be  as  follows,  or  to  the  like  effect :  '  The  plaintifif 
joins  issue  iqK>n  the  defendant's  &rfft  (4*^.  spec^iny  what  or  what  part) 
plea ;'  *  The  defenduit  joins  issue  upon  the  pLedntifirs  replication  to  the 
first  {^e,  specif^inff  whcU)  plea;'  and  such  form  of  joinder  of  issue  shall  be 
denned  tx>  be  a  denial  of  the  substance  of  the  plea  or  other  subsequent 
pleading,  and  aa  issue  thereon;  and  in  all  cases  where  the  plaintiff's 
pleading  is  in  denial  of  the  pleading  of  the  defendant,  or  some  part  of  it, 
the  plamtiff  may  add  a  joinder  of  issue  for  the  defendant. 
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amend  it  under  the  52iid  section  of  the  Act.*  And^  lastly,  that 
the  replication  was  not  double,  but  oaly  informal,  and  that  the 
informality  was  rendered  necessary  by  the  defendant's  plea.  The 
Court,  however^  said  that  it  had  pow^  to  do  justice  on  such 
t^ms  as  it  thought  fit;  and  accordingly  made  the  rule  absolute 
for  setting  aside  the  judgment,  the  jdaintiff  undertaking  to 
strike  out  the  second  part  of  his  replication,  and  to  be  at  liberty 
to  apply  to  a  judge,  if  so  advised,  under  the  52ttd  section,  to 
render  any  ambiguity  in  the  plea.  The  rule  was  made  absolute^ 
without  costs.— Messiter  v.  Rose,  22  Law  J.  (N.  S.)  Ex^.  78. 
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TI7B  are  indebted  to  the  courtesy  of  Mr.  Bedgrave,  of  the 

**    Home  OfBce,  for  the  materials  of  this  abstract  of  the 

Commitments  and  Punishments  in  1852;  of  whidi  the  Annual 

Tables  wifl  be  puUifihed  in  a  few  days. 

The  Commitments  for  Trial  in  1852  shew  a  trifling  decrease 

*  The  52nd  seotion  enacts,  *'  If  any  pleading  be  so  framed  as  to  pre« 
judice,  embarrass,  or  delay  the  fair  trial  of  the  action,  the  opposite  party 
""7  *PP]y  ^  *^®  Court  or  a  judse  to  strike  out  or  amend  suck  pleading, 
and  the  Court  or  any  judge  shiQl  make  such  order  respecting  the  siune, 
and  also  respecting  the  costs  of  the  application,  as  such  Court  or  judge 
shall  see  fit.^' 
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on  the  numbers  in  the  preceding  year^  but  are  subs^tanti^y  th& 
same  as  in  the  three  last  years.  Nevertheless,  the  increase  in 
the  last  five  years  is  unabated.  The  three  last  quinquennial 
periods  are  as  foUow :— 1888  to  1842,  188,793 ;  1843  to  1847, 
134,876 ;  1848  to  1852, 140,448.    In  1852  they  were  27,510. 

The  decrease  of  last  year  is  450  commitments,  or  1*^  per 
cent.  ''It  has  extended,^'  says  Mr.  Redgrave,  "to  twenty 
English  counties,  half  manufacturing  and  commercial,  and  half 
ligricultural,  but  it  has  not  been  particularly  marked  in  any  one 
of  them.  The  same  may  be  said  of  the  small  increase  which  is 
spread  over  the  remaining  twenty  counties.  Of  the  twelve 
Welsh  counties,  in  seven  there  was  a  decrease  of  the  commit- 
ments ;  in  four  an  increase ;  in  one  the  numbers  remain  the 
same.  In  Glamorganshire  the  increase  has  been  large,  and  the 
commitments  have  doubled  in  the  last  five  years.''  It  will  be 
curious  to  ascertain  how  this  is. 

In  Offences  against  the  Person,  the  totals  continue  nearly  the 
same  as  in  1851.  There  is  an  increase  in  murder,  and  the 
attempts  to  murder;  and  also,  amounting  to  65  percent.,  for 
concealing  the  births  of  infants,  an  offence  often  closely  allied 
to  murder ;  but  a  considerable  decrease  in  the  commitments 
for  stabbing,  wounding,  &c.,  and  manslaughter.  In  rape  there 
is  a  decrease ;  in  the  assaults  with  intent  to  ravish,  an  increase: 
For  the  new  offence  of  assault  and  inflicting  bodily  harm,  under 
the  stat.  14  8z;  15  Vict.  c.  19,  there  have  been  no  less  than  321 
commitments.  "  It  seems,''  says  Mr.  Redgrave,  "  most  proba- 
ble that  many  offences  of  this  description,  heretofore  indicted 
as  felonious,  have  been  indicted  under  this  statute,  more  espe- 
cially as  they  are  thereby  brought  within  the  jurisdiction  of  the 
quarter  sessions;  and  to  this  cause  may  probably  be  attributed 
in  some  degree  the  decrease  of  the  commitments  already  referred 
to  for  stabbing,  wounding,  &c." 

In  the  2nd  class — Offences  against  Property  with  Violence — 
there  is  a  decrease  of  4*1  per  cent.,  arising  chiefly  on  burglary 
and  housebreaking,  which  decreased  13*7  per  cent.,  while,  on 
the  other  hand,  robbery  increased  in  nearly  the  same  ratio^ 
13*5  per  cent. 

In  the  3rd  Class — Offences  against  Property  without  Violence 
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-rthe  eomsiitaientB  have  deoreMed  2*7  per  cent.  Cattlej  hone^ 
nud  sheep  stealing  have  eadi  decreased,  as  have  also  larcenies 
from  the  perscm ;  while  larcenies  by.servants,  and  firauds^  have 
inoreased. 

In  the  4th  Class — The  Malicious  Offences  againei  Property — 
there  is  a  decrease  of  11*1  per  oent.^  which  extends  over  all  the 
offences  of  the  dass. 

In  the  6th  Class — Forgery  and  Offences  against  the  Currencg 
—there  is  an  increase  of  11*2  per  cent.,  which  arises  exclusively 
on  uttering  counterfeit  coin,  an  offence  which  has  shown  a  con- 
stant increase  of  the  commitments  for  the  last  seven  years.  The 
numbers  for  forgery  remain  nearly  the  same  in  the  last  two 
years. 

In  the  6th  Class,  comprising  all  the  offences  not  properly  fall* 
ing  within  the  previous  classes,  there  has  been  an  increase  of  22*9 
per  cent.,  arising  upon  riot  and  breach  of  the  peace,  and  per* 
jury;  the  commitments  for  the  latter  offence  having  nearly 
trebled  since  the  operation  of  the  stat.  14  Sc  15  Vict.,  which 
renders  parties  to  suits  liable  to  give  evidence.  The  offences 
against  the  game  laws,  included  in  this  class,  decreased  15  per 
c^t.  Axson  and  maUciously  killing  cattle,  offences  against  the 
game  laws,  cattle,  horse,  and  sheep  stealing,  housebreaking, 
and  burglary  have  slightly  decreased. 

The  classes  of  offences  have  varied  during  the  last  15  years  as 
follows : — 


1848-62. 

1843-47. 

1838-42. 

Ist  Class.  Offenoes  against  the  person 

2nd    „      Offences  aj;ain8t  property,  oom- 

mitted  with  violence 

3rd     „      Offences  affamst  property,  com- 
mitted wi&out  violence 

4th     „      Malicious  offences  against  property 
5th    „     Forgery,  and  other  dOTenoes  against 

the  currency     

6th    „      Other  offences  (chiefly  riots,  as- 
saults, &c.)        

10,426 

10,297 

110,431 
1,296 

3,747 

4,262 

10,976 

8,999 

106,836 
1,170 

2»686 

4,812 

10,016 

8,955 

106,017 
634 

2.661 

6,620 

Total        

140,448 

134,376 

133,793 

It  is  unsound^  in  the  face  of  these  incontestible  facts^  to  say 

VOL.  XLIX.  NO.  XCIX.  Z 
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that,  taking  into  account  the  immense  progress  in  mental  and 
moralising  agencies,  crime  is  decreasing,  as  Mr.  Hill  and  other 
optimists  broadly  contend. 

The  stringency  of  punishment  is  nevertheless  on  the  decline. 
The  proportion  acquitted  and  discharged  has  for  the  last  six 
years  shown  a  small  but  gradual  decrease,  which  has  continued 
in  the  last  year.  This  proportion  has  been: — 1852,  22*4 per 
cent.;  1851,  22-7  per  cent.;  1850,  28-2  per  cent.;  1849,  24-4 
per  cent. ;  1848,  244  per  cent. ;  1847,  25-1  per  cent. ;  1846, 
27*6  per  cent.  The  proportion  in  1852  is  made  up  of  17'0  per 
cent,  found  not  guilty  on  trial,  5*0  per  cent,  no  bills  found,  0*4 
per  cent.,  not  prosecuted ;  the  decrease  in  the  last  year  being 
in  those  discharged  by  reason  of  no  bills  being  found. 

The  secondary  punishments  last  year  are  remarkable  for  tbe 
diminished  numbers  sentenced  to  transportation,  and  the 
decrease  of  two-thirds .  in  those  sentenced  to  transportation 
for  Ufe ;  a  sudden  falling  o£P,  which  is  not  by  any  means  ac- 
counted for  by  a  corresponding  decrease  of  those  violent  offences 
for  which  this  extreme  secondary  punishment  is  usually  in- 
flicted. The  repeal  of  the  punishment  of  transportation  on  a 
first  conviction  for  simple  larceny  by  the  stat.  12  Vict  c.  11, 
will,  to  some  extent,  explain  the  diminished  numbers  sentenced 
to  transportation;  but  the  more  lenient  administration  of  the 
law,  and  in  the  last  four  years  the  decrease  at  the  commitments, 
have  had  an  equal  share  in  the  result. 

In  the  last  four  years,  during  which  the  commitments  have 
varied  little  in  their  total  amount,  the  numbers  sentenced  to 
transportation  have  been:— In  1862»  2,535;  in  185 1>  2,800; 
in  1850,  2,578;  in  1849,  2,884. 

The  capital  offences  of  which  offenders  were  convicted  last 
year  were  as  follow : — 

Murder,  16;  attempts  to  murder,  attended  by  dangerous 
bodily  injuries,  11;  maliciously  cutting  and  wounding,  0; 
sodomy,  14;  burglary,  with  violence  to  persons,  13;  robbery, 
-attended  with  wounds,  5 ;  arson  of  dweUing-houses,  persons 
being  therein,  2 :  total  61. 

Of  the  above  capital  convictions  in  1852,  the  judgment  of 
death  was  recorded  upon  42,  so  that  the  sentence  to  be  hanged 
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was  pasted  upon  19  only^  and?  of  this  number  nine  were  exe- 
cuted, seven  males  and  two  females.  These  offences  were  in 
each  case  murder^  for  which  alone,  since  1841,  with  one  excep- 
tion, execution  has  taken  place.  Of  the  seven  males^  one  was 
executed  for  the  murder  of  his  wife^  who  was  on  the  point  of 
leaving  him  for  his  repeated  ill-usage  of  her ;  one  for  the  murder 
of  his  own  illegitimate  child ;  one  for  the  murder  of  the  illegiti- 
mate child  of  his  wife,  before  her  marriage  with  him;  one  for 
the  murder  of  the  illegitimate  child  of  a  woman  with  whom  he 
eohabited;  one  for  the  murder,  from  revengeful  feelings,  of  a 
respectable  female  who  had  dismissed  him  fiom  some  ooca* 
sional  employ;  one,  a  foreigner,  for  the  murder  and  robbery  of 
his  unde  on  the  highway ;  and  one  for  murder  and  robbery  on 
the  highway.  Of  the  two  females,  one  was  executed  for  the 
murder  of  her  mother-in-law,  to  obtain  the  reversion  of  a  small 
property';  one  for  the  murder  of  her  husband  by  poison. 

The  males  and  femides,  separately,  are  shown  this  year  in  a 
new  form,  so  as  to  distinguish  the  numbers,  and  to  afford  the 
means  of  comparison  of  the  commitments  in  each  county  for 
the  last  ten  years.  This  is  a  great  improvement.  The  numbers 
in  1852  still  prove  a  continuance  of  the  proportional  increase  of 
females,  which  has  been  uninterrupted  since  1848.  In  1851  it 
was  24*8  to  100  males,  and  in  1852  it  was  257. 

The  above  figures  show  the  mean  rate  of  increase  or  decrease 
in  the  proportion  which  the  females  bear  to  the  males ;  but  the 
rteults,  which  assume  great  regularity  when  the  totak  alone  are 
compared,  are  widely  different  when  examined  with  regard  to 
separate  counties.  Selecting  those  which  aire  most  important 
from  their  population  and  extent,  and  comparing  the  total  of 
the  five  years  1843—1847,  with  the  total  loss  of  the  five  years 
1848 — 52,  it  appeal  that : — ^In  Middlesex  the  decrease  of  males 
was  12*1  per  cent. ;  of  females  7*9  per  cent.  In  Lancashire  the 
increase  of  males  was  5*3  per  cent. ;  of  females  no  less  than 
14*7  per  cent.  In  Yorkshire,  comprising  at  the  same  time  a 
large  share  of  manufacturing  and  agricultural  population,  the 
increase  of  males  was  16*5  per  cent. ;  of  females  14*5  per 
cent.  In  Cheshire,  the  males  increased  19*2  per  cent;  the 
females  20*8  per  cent.     In  Staffordshire  the  males  increased 
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16"6  per  cent. ;  the  females  decreased  1*0  per  cent.  In  Derby- 
shire the  males  increased  2*5  per  cent. ;  the  females  decreased 
16*2  per  cent.  In  Nottinghamshire  the  males  increased  13*5 
per  cent ;  the  females  decreased  29*6  per  cent.  In  Leicester* 
shire  the  males  decreased  23*8  per  cent. ;  the  females  14*7  per 
cent.  In  Warwickshire  the  males  increased  6*8  per  cent. ;  the 
females  1*5  per  cent. 

Contrasting  these  counties,  which  are  chiefly  manufacturing 
and  commercial^  with  some  of  the  more  purely  agricultural^  it 
is  shown  that : — In  Lincolnshire  the  males  increased  10*4  per 
cent.;  the  females  1*3  per  cent.  only.  In  Essex  the  males 
increased  5*7  per  cent. ;  the  females  decreased  26-1  per  cent. 
In  Suffolk  the  males  increased  7*2  per  cent.;  the  females 
decreased  4i'4i  per  cent.  In  Wilts  the  males  decreased  3*6  per 
cent. ;  the  females  11*8  per  cent. 

"  These  results/'  as  Mr.  Bedgrave  truly  remarks,  "  are  re* 
markable.  The  great  proportionate  increase  of  females  in 
Lancashire,  Yorkshire,  and  Cheshire,  where  females,  employed 
in  the  great  staple  manufactures  of  those  coimties,  are  congre- 
gated in  large  numbers,  contrasts  strongly  with  the  proportion 
in  the  adjoining  counties  of  Derby,  Nottingham,  and  Leicester, 
fdso  the  seat  of  the  smaller  textile  manufactures  reqiuring 
female  labour,  but  in  which  counties  the  female  commitments 
have  greatly  decreased,  and  the  male  commitments  increased.'^ 

We  invite  local  explanations  from  the  counties  where  these 
anomalies  have  occurred.  We  take  moreover  this  occasion  to 
suggest  to  our  numerous  readers  in  the  provinces  the  valuable 
light  that  might  be  thrown  on  many  topics  of  jurisprudence  if 
they  would  kindly  communicate  to  us  more  frequently  and  frdly 
the  results  of  their  experience  and  reflection.  We  shall  gladly 
receive,  and  enable  our  readers  to  profit  by  them. 
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[It  is  intended  to  expand  our  "  Notes  of  Leading  Cases  '^  into 
fuller  essays  on  those  winch  deserve  to  be  thus  elaborately 
treated ;  and  to  follow^  as  far  as  possible,  the  mode  of  doing  so 
adopted  by  the  late  John  William  Smith. 

It  is  determined  that,  in  order  to  give  more  authenticity  and 
sanction  to  these  treatises,  they  shall  cease  to  be  published 
anonymously. 

We  purpose  to  continue  the  "  Short  Notes/'  just  as  they 
were  previously  written,  only  that  all  the  more  important  ones 
will  fall  into  the  former  category,  and  those  developing  minor 
points  only,  form  a  second  class. 

As  it  usually  happens,  the  first  attempt  at  a  new  system  is  a 
partial  execution  of  it.  The  common  adversities  of  an  editor, 
and  the  accidents  of  '^  unavoidable  pressure  of  business,''  &c., 
have  delayed  more  than  one  of  the  best  of  these  essays  till  our 
next  number.  Unless  valid  objections  reach  us,  we  intend  to 
make  this  a  much  more  prominent  feature  in  the  work  than  this 
first  experiment  presents. — ^Editob.] 


COMMON  LAW. 


Goods  in  the  Order  and  Disposition  op  a  Bankrupt  with 
Consent  of  the  true  Owner. 

Heslop  V,  Baker,  6  Exch.  820 ;  and  20  Law  Jour.  Exch.  350. 

By  the  11th  sec.  of  the  21  Jac.  1,  c.  19  (the  first  statute 
creating  reputed  ownership),  after  reciting,  "  For  that  it  often 
falls  out  that  many  persons,  before  they  become  bankrupts,  do 
convey  their  goods  to  other  men  upon  good  consideration,  yet 
still  do  keep  the  same,  and  are  reputed  the  owners  thereof, 
and  dispose  the  same  as  their  own ;  it  is  enacted,  that  if,  at  any 
time  hereafter,  any  person  or  persons  shall  become  bankrupts. 
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and  at  such  time  as  they  shall  so  become  bankrupt,  shall^  by 
the  consent  and  permission  of  the  true  owner  and  proprietary, 
have  in  their  possession^  order,  and  disposition  any  goods 
and  chattels  whereof  they  shall  be  reputed  owners,  and  take 
upon  them  the  sale,  alteration,  or  disposition  as  owners;  that  in 
every  such  case,  the  said  commissioners,  or  the  greater  part  of 
them,  shall  have  power  to  sell  and  dispose  the  same  to  and  for 
the  beneiSt  of  the  creditors  which  shall  seek  relief  by  the  said 
commission,  as  fully  as  any  other  part  of  the  estate  of  the 
bankrupt/' 

The  statute  of  which  this  section  forms  a  part  was  repealed 
by  the  6  Geo.  4,  c.  16,  and  the  substance  of  the  above 
enactment  retained  by  sec.  72  of  this  latter  statute ;  which 
enacts,  "  That  if  any  bankrupt,  at  the  time  he  becomes  bank- 
rupt, shall  by  the  consent  and  permission  of  the  true  owner 
thereof,  have  in  his  possession,  order,  or  disposition,  any  goods 
or  chattels  whereof  he  was  reputed  owner,  or  whereof  he  had 
taken  upon  him  the  sale,  alteration,  or  disposition  as  owner, 
the  commissioners  shall  have  power  to  sell  and  dispose  of  the 
same  for  the  beneiSt  of  the  creditors,  under  the  commission/* 
So  far  the  new  enactment  not  only  adopted  the  principles,  but 
almost  the  very  words  of  the  statute  of  James;  except,  indeed, 
that  it  left  out  the  recital  in  that  statute,  and  so  left  the  new 
statute  unfettered  by  any  restriction  which  might  be  put  upon 
the  construction  of  the  former  statute,  arising  from  that  recital; 
but  the  statute  of  Greo.  4  has  itself  been  repealed  by  the 
12  &  13  Vic.  c.  106,  "The  Bankrupt  Law  ConsoUdation 
Act,  1849  '^  and  section  125  of  that  statute  has  taken  the  place 
of  the  72nd  section  of  the  statute  of  George.  That  section  enacts^ 
"  That  if  any  bankrupt,  at  the  time  he  becomes  bankrupt,  shall 
by  the  consent  and  permission  of  the  true  owner  thereof  have 
in  his  possession,  order,  or  disposition,  any  goods  or  chattels 
whereof  he  was  reputed  owner,  or  whereof  he  had  taken  upon 
him  the  sale,  alteration,  or  disposal  as  owner,  the  Court  shall 
have  power  to  order  the  same  to  be  sold  and  disposed  of,  for 
the  benefit  of  the  creditors  under  the  bankruptcy.**  This 
section  is  a  verbatim  copy  of  sec.  72  of  6  Geo.  4,  c.  16,  with 
one  exception,  that  in  that  statute  the  expression  is,  "  the  com" 
miasioners  shall  have  power  to  sell  and  dispose  ;**  in  the  Bank* 
rupt  Law  Consolidation  Act^  "  the  Court  shall  have  ^wer  to 
order  the  same  to  be  sold  and  disposed  of.**  The  alteration  here 
made,  although  at  first  sight  simple  and  imnuiterial,  has  giv^i 
rise  to  much  Utigation,  and  has  created  considerable  doubt  and 
hesitation  in  the  minds  of  the  profession. 
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It  is  propoeed  to  consider  the  cases  which  have  been  decided 
on  this  subject. 

The  first  case  on  the  subject  is  that  of  Heslop  v.  Baker^ 
6  Exchequer  Reports,  820 ;  20  Law  Jour.  N.  S.  Exch.  350,  which 
was  an  action  of  trover,  brought  by  the  plaintiff,  who  claimed 
certain  goods  and  chattels,  under  an  assignment  made  several 
years  before  the  commencement  of  the  suit,  by  one  James 
Atkinson,  as  a  security  for  alleged  advances.  The  defendants 
were  the  assignees  of  Atkinson,  who  committed  an  act  of 
bankruptcy  by  leaving  his  dwelling-house  and  place  of  business, 
and  going  to  America,  towards  the  end  of  August,  1850^  up  to 
which  time  the  property  had  remained  in  his  possession  as 
reputed  owner.  On  the  4th  September,  after  the  departure  of 
the  bankrupt,  the  plaintiff^  who  at  that  time  knew  of  the  act 
of  bankruptcy,  took  possession  of  the  property.  On  the  9th 
September  Atkinson  was  adjudicated  bankrupt;  and,  on  the 
same  day^  the  defendant  Saker  was  appointed  official  assignee. 
On  the  20th  of  the  same  month,  the  other  defendants  were 
appointed  trade  assignees ;  and  on  the  7th  October,  the  defen- 
dants took  possession  of  the  property.  On  the  trial  before 
Mr.  Justice  Cresswell,  at  the  Newcastle  assizes,  it  was^  con- 
tended, on  the  part  of  the  plaintiff,  that  under  the  Bankrupt 
Law  Consolidation  Act,  property  in  the  order  and  disposition  of 
the  bankrupt  did  not  vest  in  the  assignees,  and  that  they  could 
only  deal  with  it  by  means  of  an  order  to  be  made  under  the 
125th  section.  The  learned  judge  told  the  jury  to  find  a  verdict 
for  the  defendants,  if  they  thought  the  goods  remained  in  the 
order  and  disposition  of  the  bankrupt  at  the  time  of  his 
bankruptcy,  with  the  consent  of  the  plaintiff,  and  that  he  knew 
of  the  act  of  bankruptcy  before  he  took  possession.  The  jury 
found  for  the  defendants ;  and,  in  the  Easter  Term  following. 
Bliss  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection,  against  which  Watson,  Atherton,  and  Hugh  Hill 
shewed  cause  on  the  21st  and  22nd  June,  1851.  The  rule  was 
made  absolute  for  a  new  trial.  The  following  is  the  judgment 
delivered  by  Mr.  Baron  Parke,  taken  from  the  Exchequer 
Beports. 

"  The  question  in  this  case  depends  entirely  upon  the  con- 
struction of  the  Bankrupt  Act,  12  &  13  Vic.  c.  106,  sees.  125-141. 
The  section  141  provides  for  the  vesting  of  all  the  bankrupt's 
personal  estate  in  his  assignees ;  and  is  as  follows :  ^  That  when 
any  person  shall  have  been  adjudged  a  bankrupt,  all  his  personal 
estate  and  effects,  present  and  future,  wheresoever  the  same 
may  be  found  or  known,  and  all  property  which  he  may  p]ur- 
chiute,  or  which  may  revert,  descend,  be  devised  or  bequeathed. 


330  New  Leading  Cases^ 

or  come  to  Iiim^  B^ore  he  shall  have  obtamed  his  certificate; 
and  all  debts  due^  or  to  be  due  to  him^  wheresover  the  same 
may  be  found  or  known;  and  the  property,  right,. and  interest 
in  such  debts,  shall  become  absolutely  vested  in  the  assignees 
for  the  time  being,  for  the  benefit  of  the  creditors  of  the  bank- 
rupt, by  virtue  of  their  appointment/ 

"  If  this  were  an  entirely  new  statute  upon  a  subject  with 
respect  to  which  no  previous  enactments  had  existed,  there 
could  not  have  been  a  question  but  that  the  bankrupt's  own 
personal  estate,  present  and  future,  would  have  vested  in  the 
assignees,  upon  Us  being  adjudged  a  bankrupt,  under  sec.  141 ; 
but  that  goods  in  his  order  and  disposition,  under  sec.  125 ; 
lands  and  goods  previously  transferred  when  the  bankrupt  waa 
insolvent,  under  sec.  126 ;  real  or  personal  estate  extended  by 
a  fraudulent  extent,  under  sec.  127,  would  not  pass  by  the 
adjudication ;  but  an  order  of  the  Court  would  be  required  to 
sell  or  dispose  of  them,  before  any  one  else  than  the  bankrupt 
could  have  any  title  in  them.  This  is  the  construction  that 
would  be  required  by  the  plain  unequivocal  language  of  the 
statute.  But  it  is  contended  on  the  part  of  the  defendant,  that 
the  n*ew  Bankrupt  Act  is  not  to  be  construed  as  an  entirely 
new  Act,  but  as  a  consolidation  of  previous  statutes,  which  are 
repealed  and  re-enacted;  that  the  whole  is  to  be  construed 
with  reference  to  the  old  law,  and  the  re-enacted  clauses  under- 
stood in  the  same  sense  as  they  were  before ;  and  that,  if  so, 
the  141st  section  would  give  the  adjudication  the  effect  of 
passing,  not  only  all  the  property  which  belonged  to  the  bank- 
rupt, but  all  of  which  he  was  in  possession  as  reputed  owner. 

"We,  however,  think,  after  much  consideration,  my  brother 
Piatt  still  entertaining  some  doubt  upon  the  point,  that,  con- 
struing this  Act  of  Parliament  with  reference  to  the  repealed 
enactments,  it  is  impossible  to  give  that  effect  to  the  141st 
section  in  this  Act. 

"  The  state  of  the  law  before  the  passing  of  the  Act  1  &  2 
Wm.  4,  c.  56,  s.  25  (repealed  and  re-enacted  by  the  new 
Bankrupt  Act),  as  to  the  transfer  of  property  from  the  bank- 
rupt, was  this : — 

"  By  the  statute  13  Eliz.  c.  7,  s.  1,  the  commissioners  sold  or 
assigned  a  portion  of  the  bankrupt's  estate  to  each  creditor. 
By  the  1  Jac.  1,  c.  15,  s.  5,  they  had  the  like  power  as  to 
lands  or  goods  conveyed  without  consideration  by  the  bankrupt 
to  his  children,  or  otherwise.  By  the  21  Jac.  1,  c.  19,  s.  10, 
they  had  the  same  power  where  a  bankrupt  had  his  estate 
extended  by  another,  under  colour  of  that  person  being  an 
accountant  to  the  crown,   that   power  to  be  exercised  after 
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examination  on  oath;  and  by  the  11th  section  they  had  the 
Hke  power,  without  any  such  previous  examination,  over  goods 
and  chattels  in  his  possession  as  reputed  owner.  By  the  6 
Anne,  c.  22,  s.  4,  a  temporary  Act,  general  assignees  were 
directed  to  be  appointed  for  the  benefit  of  the  creditors ;  and 
the  commissioners  were  to  assign  all  the  bankrupt's  estate  and 
effects  to  those  persons  only.  After  that  Act  expired,  the  5 
Geo.  2,  c.  30,  a  perpetual  Act,  containing  a  similar  provision 
(sec.  26),  was  passed;  and  aftervTards  that  Act  was  repealed, 
and  a  like  provision  re-enacted  by  the  6  Geo.  4,  c.  16,  s.  63, 
extending  in  words,  to  all  present  and  future  personal  estate  of 
the  bankrupt,  which,  by  construction,  the  general  assignment 
had  been  considered  to  do  before;  and  by  the  72nd  section,  the 
commissioners  had  power  to  sell  and  dispose  of,  for  the  benefit 
of  the  creditors,  the  goods  and  chattels  in  the  bankrupt's  reputed 
ownersliip;  and  a  similar  power,  by  sec.  73,  as  to  lands  or 
goods  conveyed  to  his  children  or  others,  without  consideration, 
with  the  additional  limitation,  that  he  should  then  be  insolvent; 
and  by  sec.  71,  after  examination  on  oath,  a  similar  power  is 
given  as  to  lands  or  goods  fraudulently  exteoided. 

"As  the  law  stood  after  that  Act,  there  is  no  doubt  that  the 
commissioners  could  assign  the  goods  and  chattels  in  the  pos- 
sesrion  and  reputed  ownership  of  the  bankrupt,  by  virtue  of 
the  72nd  section;  and  the  personal  estate,  mentioned  in  the 
73rd,  by  one  general  assignment  to  the  assignees ;  and  none, 
that  the  former,  at  least,  passed  by  an  assignment,  which 
'ordered,  disposed,  bargained,  sold,  assigned,  transferred,  and 
set  over,  all  the  goods,  chattels,  and  personal  estate  whatsoever 
and  wheresoever,  whereof  the  bankrupt  was  possessed,  inte- 
rested in,  or  entitled  unto,  at  the  time  he  became  bankrupt,  or 
at  any  time  since.^  This  is  the  form  given  in  2  Deacon^s 
Bankrupt  Law,  195,  ed.  1827;  and  2  Cooke's  Bankrupt 
Law,  63,  ed.  1823;  that  given  in  2  Cooke's  Bankrupt  Law, 
53,  as  a  form  of  a  provisional  assignment,  contains  only  an 
assignment  of  the  bankrupt's  estate,  the  object  of  such  an 
assignment  being  only  to  defeat  an  extent  which  would  not 
apply  to  the  gowls  of  others  in  his  reputed  ownership.  The 
difference  probably  arose  from  that  cause. 

"At  a  time  prior,  then,  to  the  1  &  2  Wm.  4,  c.  56,  s.  25, 
there  is  no  question  that  the  general  assignment  operated 
to  vest  in  the  assignees  goods  in  the  reputed  ownership  of  the 
bankrupt;  when  that  statute  had  passed,  it  is  a  question 
whether  such  goods  did  pass  by  the  adjudication,  by  virtue  of 
the  26th  section.  That  section  provides  that,  'when  any 
person  hath  been  adjudged  a  bankrupt,  all  his  personal  estate 
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and  effects^  present  and  future^  (not  the  personal  estate^  kt), 
^  which  by  the  hiws  now  in  force  may  be  assigned  by  commis- 
sioners^ acting  in  the  execution  of  a  commissioiL  against  sttich 
bankrupt,  shiJl  become  absolutely  vested  in,  and  transferred  to, 
the  assignees,  by  virtue  of  their  appointment,  without  any  deed 
of  assignment,  as  if  such  estate  were  assigned  by  deed  to  such 
assignees  and  the  survivor/  On  the  one  hand,  the  language 
of  the  former  part  of  the  section  appears  to  apply  to  the 
bankrupt's  own  property  only ;  on  the  other,  the  words  '  which 
by  the  laws  now  in  force  may  be  assigned  by  commissioiiers/ 
may  give  the  former  words  a  more  extensive  operation. 

'^  In  a  note  on  this  statute  by^Messrs.  Boe  and  MiUen,  in  their 
edition  of  Montagu  and  Ayrton's  Bankrupt  Law,  vol.  ii.  p.  230, 
it  is  said,  that  neither  the  property  mentioned  in  the  7l8t 
section,  nor  that  in  the  72nd  section  of  the  6th  Geo.  4,  c.  16 
(goods  in  the  possession  and  reputed  ownership),  vests  in  the 
assignees  by  the  adjudication.     If  it  be  so,  no  question  could 
possibly  arise  in   this  case,  for  a  similar  construction  would 
have  to  be  made  of  liie  ]41st  section  of  the  12  &  13  Vict, 
c.  106;  which  would  pass  only  the  bankrupt's  own  personal 
estate,  by  its  proper  description  of  his  personal  estate  and 
effects.     But  supposing  it  to  be  otherwise,  and  that  by  a  liberal 
construction  of  the  1   &  2  Wm.  4,  c.  56,  s.  25,  it  ought  to 
be  held,  that  the  words,  ^his  estate,'  comprised  all  the  estate 
which,  by  the  laws  then  in  force,  might  be  assigned  by  the 
commissioners  to  the  assignees;   and,  consequently,  that  the 
property  in  the  reputed  ownership  of  the  bankrupt  did  vest, 
under  that  statute,  it  by  no  means  follows,  that  it  could  pass 
under  the  141st  section  of  the  new  Bankrupt  Act,  even  if  it 
stood  alone ;  for,  in  this  section,  we  do  not  find  the  only  words 
which  might  enable  us  to  give  a  more  extensive  signification  to 
the  words,  '  all  his  estate ;'   that  is,  the  words^  '  which  by  the 
laws  now  in  force  may  be  assigned  by  commissioners  :'    under 
which  words,  it  may  be  supposed,  that  the  legislature  meant  to 
comprise  all  that  could  be  assigned — ^these  words  are  omitted. 
And  when  we  find  in  the  same  Act  of  Parliament,  the  72ud 
section  of  the  6  Geo.  4,  c.  16,  is  re-enacted,  with  this  altera- 
tion only,  that  instead  of  the  commissioners  having  power  to 
sell  and  dispose  of  the  same — ^that  is,  practically  assign  them 
to  the  assignees — ^the  Court  has  power,  not  to  sell  and  dispose 
of,  but  to  order  them  to  be  sold  and  disposed  of;  we  think  that 
the  meaning  of  these  enactments  in  the  new  statute  is,  that  in 
the  case  of  the  bankrupt's  own  property,  it  is  to  pass  by  the 
adjudication ;  but  in  the  case  of  chattels  in  his  reputed  owner- 
ship, sometlung  different  must  be  done,  and  the  Court  must 
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make  an  order  to  sell  and  dispose  of  the  same^  in  order  to  yeat 
the  property  in  the  assignees,  or  some  other  person. 

'^It  was  justly  observed  by  Mr.  Bliss,  that  there  is  a  general 
heading  to  this  135th  and  the  two  following  sections,  ^With 
respect  to  the  Power  of  the  Court  over  certain  Descriptions  of 
Property;'  in  all  of  which  a  power  to  order  and  dispose  of  is 
giyen  by  express  words.  And,  it  may  be  added,  that,  as  to  the 
property  mentioned  in  the  127th  section,  it  is  impossible  it 
coald  pass  by  the  adjudication ;  for  the  Court  must  first  examine 
on  oath,  as  to  the  debt  due  to  the  accountant,  before  they  can 
make  the  order.  Taking  all  these  clauses  together,  and  acting 
upon  the  sound  and  established  rule  of  construing  statutes  and 
aU  written  instruments,  that  is,  according  to  the  ordinary  and 
grammatical  sense  of  the  words  used,  miless  it  would  lead  to 
some  absurdity,  or  inconsistency  with  tiie  intent  of  the  framers, 
to  be  collected  from  the  whole  of  the  instrument  and  other 
legitimate  grounds  of  construction,  we,  excepting  my  brother 
Piatt,  do  not  feel  any  doubt  that  the  goods  in  question  did  not 
pass  simply  by  the  adjudication.  There  is  no  absurdity,  or 
inconsistency,  or  inconvenience  in  holding  that  an  order  is 
necessary  in  such  a  case,  when  given;  the  title  of  the  vendee 
if  the  goods  are  sold,  of  the  assignees  if  the  order  is  to  vest  the 
goods  in  them,  will  relate  to  the  act  of  bankruptcy  in  the  same 
way  that  the  title  of  the  assignees  does  by  the  general  assign^ 
ment;  for  all  will  be  sold  or  assigned  which  the  bankrupt  had 
when  he  became  bankrupt. 

'^  Whether  this  state  of  the  law  arises  from  a  mistake  in  the 
framer  of  the  Act,  or  was  intended,  is  a  matter  of  mere  conjec- 
ture. Possibly  it  may  be  a  mistake  in  making  these  enactments 
in  the  terms  used;  but  of  the  meaning  of  the  terms  used, 
there  is,  in  the  opinion  of  all  of  us,  except  my  brother  Piatt, 
no  doubt,  and  according  to  the  words  of  the  enactment,  it  is 
dear  that  the  goods  in  question  do  not  pass  by  the  adjudication. 
If  the  Court  makes  the  order  to  sell  or  vest  in  the  assignees,  a 
question  may  arise  whether  that  will  be  final  and  conclusive,  by 
virtue  of  prior  sections ;  in  cases  where  the  claimant  of  the 
goods  does  not  petition,  under  section  12,  and  consequently  not 
to  be  questioned  ia  a  Court  of  Law,  upon  this  point  it  is 
unnecessary  to  give  any  opinion.  We  think,  therefore,  that  the 
rule  must  be  absolute  for  a  new  trial;  and  if  it  became  neces- 
sary, the  defendants  may  tender  a  bill  of  exceptions,  if  they 
should  think  fit.'' 

In  c(Hisequence  of  this  decision  the  assignees  of  Atkinson, 
who  had  previously  sold  the  goods  in  question,  applied  to  the 
commisnoner   (Ellison,    of   the  Newcastle   District  Court  of 
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Bankruptcy)  for  an  order  for  the  sale  of  these  goods^  for  the 
purpose  of  giving  validity  by  retrospection  to  the  sale  already 
made ;  and  an  oKler,  dated  the  9th  December^  1861^  was  made^ 
that  the  goods  and  chattels  specified  should  be  vested  in  the 
assignees,  and  the  ''Court  certified  and  confirmed  all  acts 
theretofore  done  by  the  assignees  in  and  about  the  seizure,  sale, 
and  disposition  of  the  goods  and  chattels  thereinbefore  specified, 
so  far  as  such  seizure,  sale,  and  disposition  had  been  well  and 
properly  conducted;  and  ordered  that  the  proceeds  of  such 
goods  and  chattels,  so  sold  and  disposed  of,  should  be  held  and 
applied  by  the  assignees  for  the  benefit  of  the  creditors  of  the 
bankrupt,  under  the  bankruptcy."  Heslop,  the  plaintifi^  in  the 
action,  appealed  to  the  Lords  Justices  against  this  order  (see 
Ew  parte  Heslop  re  Atkinson,  20  Law  T.  28),  on  the  ground 
that  the  Court  of  Bankruptcy  could  not,  by  a  subsequent 
order,  give  the  sale  a  retrospective  validity ;  and  that,  if  the 
true  owner,  without  notice  of  the  act  of  bankruptcy,  take  pos- 
session of  the  goods  before  the  filing  of  a  petition  for  adjudica- 
tion, he  could  not  be  deprived  of  them  by  the  operation  of  the 
125th  section  of  the  Bankrupt  Law  Consolidation  Act. 

Lord  Justice  Knight  Bruce,  however,  asked  the  counsel  for 
the  appellants  if  they  wished  the  case  to  be  argued  upon  the 
question  of  notice  of  the  act  of  bankruptcy,  and  the  time  when 
possession  was  taken.  They  declined  going  into  these  ques- 
tions; and  their  lordships,  without  calling  on  counsel  for  the 
respondents,  dismissed  the  appeal,  with  eosts. 

A  second  trial  was  had  in  die  case  of  Heslop  v.  Baker, 
20  Law  T.  191,  subsequently  to  the  order  of  Mr.  Commis- 
sioner Ellison,  which  terminated  again  in  a  verdict  for  the 
defendants.  A  rule  nisi  for  a  new  trial  was  subsequently 
obtained;  and  on  the  motion  to  show  cause,  the  foUowing 
points  were  raised  in  support  of  the  rule :  1st,  Whether,  the 
plaintifi^  having  after  the  act  of  bankruptcy  taken  possession  of 
his  own  goods  then  in  the  possession  of  the  bankrupt,  the  sub- 
sequent order  of  the  Court  vested  them  in  the  assignees,  ifrom 
the  date  of  the  act  of  bankruptcy,  so  as  to  deprive  the  real 
owner  of  them  ?  2nd,  Whether  the  order  of  the  Court  was  not 
bad  on  the  face  of  it,  as  it  claimed  that  the  plaintiff  was  the 
true  owner  ?  and  8rd,  Whether  the  plea  of  ^'  not  possessed ''  was 
properly  proved  ?    The  rule  was  discharged. 

Pollock,  C.  B.,  said,  m  giving  judgment, — 

"  It  appears  to  me  the  order  in  question  is  perfectly  good ;  and, 
indeed,  the  objection  taken  to  it  was  purely  technical.  As  to  the 
relation  from  tiie  time  when  the  order  was  made  back  to  the  date  of 
the  act  of  bankruptcy,  I  think  the  Court  was  perfectly  correct  in  the 
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opinion  ezpiessed  in  this  case  on  the  former  occasion.  The  effect  of 
it  therefore  is,  that  the  Court  has  the  power  to  make  the  order  in 
respect  of  goods  in  the  possession  of  the  bankrupt  at  the  time  he 
beoune  bankrupt.  I  think,  therefore,  the  better  course  is  to  adhere 
to  the  judgment,  which  I  think  is  quite  correct,  given  in  this  court 
m  this  case  not  long  since,  and  to  hold  that,  the  goods  in  question 
being  in  the  possession  of  the  bankrupt  at  the  time  he  became  bank- 
rapt,  by  the  consent  and  permission  of  the  true  owner  thereof, 
whereof  the  bankrupt  was  reputed  owner,  the  Court  had  power  to 
order  the  same  to  be  sold  and  disposed  of  for  the  benefit  of  the 
creditors  under  the  bankruptcy.  Haying  made  such  an  order,  it 
related  to  the  date  of  the  act  of  bankruptcy." 

Parke,  B.,  said : — 

''  The  21  Jac.  1,  c.  19,  s.  11,  is  the  same  as  the  12  &  13  Yict. 
c.  106,  8. 125,  except  that  the  words  *  the  court '  are  substituted  for 
the  word  *  commissioner.'  No  act  by  the  reputed  owner,  subsequent 
to  and  with  knowledge  of  the  act  of  bankruptcy,  could  defeat  the 
order  of  the  Court,  or  of  its  haying  its  full  operation  and  effect  from 
the  date  of  the  act  of  bankruptcy.  There  must  be  the  same  decision 
here  as  there  was  in  the  cases  under  the  statute  of  21  Jac.  1,  when 
the  commissioner  made  the  order.  There  is  no  protection  giyen  by 
any  of  the  other  sections  in  the  late  Bankrupt  Act,  and  the  assignees 
became,  therefore,  entitled  to  claim  the  gooos,  by  yirtue  of  the  order 
from  the  date  of  the  act  of  bankruptcy ;  the  terms  of  the  141st  and 
125th  sections  are  to  be  construed  in  precisely  the  same  way  as  they 
were  under  the  statute  of  James.  Then  the  criticisms  which  were 
made  upon  the  order  were  inyalid ;  the  order  is  effectual  to  pass  the 
property,  and  that  is  sufficient." 

So  &r  these  cases  decide^  that  an  order  of  the  Court  of  Bank- 
raptcy  for  the  sale  of  goods  and  chattels  in  the  reputed  owner- 
ship of  a  bankrupt^  is  necessary^  yest  them  in  the  assignees^ 
and  that  such  order,  wheneyer  made^  relates  back  to  the  act  of 
bankruptcy,  and  can  therefore  be  made  at  any  time.  But  ano- 
ther question  has  arisen,  to  which  the  doubt  thrown  out  by 
Mr.  Baron  Parke,  in  his  judgment  in  Heslop  r.  Baker,  6  Exch. 
has  added  weight; — ^whether  the  order  of  t^e  Commissioner  in 
Bankruptcy  is  to  be  final  and  oonclusiye,  and  not  to  be  ques- 
tioned in  a  court  of  law  i  and  this  again  inyolyes  another  point, 
namely,  whether  the  order  is  to  be  made  ex  parte,  or  upion 
notice  to  the  real  owner  of  the  goods  and  chattels  claimed  by 
the  assignees.  The  questions  haye  created  much  discussion,  and 
no  little  alarm, — the  suggestion  naturally  occurring,  that  should 
the  affirmatiye  upon  the  first  of  these  questions  be  decided  upon, 
an  entirely  new  method  of  procedure  wiU  haye  to  be  followed, 
and  a  question,  which  of  all  others  is  most  fitting  to  be  decided 
by  a  jury,  will  be  withdrawn  from  their  cognizance,  and  adjudi- 
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cated  upon  by  a  single  judge.    The  following  cases^  bearing 
upon  this  point,  have  been  decided : — 

The  first  is  that  of  Ex  parte  Barlow,  re  Marigold,  before  the 
Lords  Justices,  reported  in  22  Law  J.,  N.  S.,  Bankruptcy,  15 
(see  also  note  to  Quartermaine  v.  Bittleston,  20  Law  T.  236], 
and  was  an  appeal  from  the  refusal  of  Mr.  Commissioner  Dauiel 
to  make  an  order  for  the  sale  of  the  stock  in  trade  and  effects 
of  the  bankrupt,  which  the  assignees  claimed  as  having  been  in 
the  reputed  ownership  of  the  bankrupt  at  the  time  of  his  bank. 
ruptcy.  The  commissioner  had  declined  to  make  the  order 
ex  parte,  and  required  the  mortgagee  to  be  served,  which  having 
been  done,  the  application  was  renewed. 

It  appeared  that  the  mortgagee,  who  daimed  the  goods  under 
a  bill  of  sale,  had  permitted  the  bankrupt  to  retain  possession 
for  a  time,  but  before  the  date  of  the  adjudication  he  had  entered 
and  taken  possession,  and  had  actually  sold  the  goods.  The 
mortgagee  appeared  on  the  renewed  application,  and,  as  was 
now  alleged  by  the  assignees,  submitted  to  the  jurisdiction. 
This  was,  however,  disputed.  The  commissioner  still  declined  to 
make  any  order,  on  the  ground  that,  as  the  mortgagee  bad 
actually  sold,  there  was  in  truth  nothing  for  the  order,  if  made, 
to  operate  upon.  On  this  refusal  the  appeal  was  presented. 
On  behalf  of  the  mortgagee,  it  was  contended,  that  if  the  order 
were  made  in  a  proceedmg  to  which  he  were  a  party,  it  would 
conclude  not  only  the  question  as  to  the  propriety  of  making  an 
order,  but  also  the  question  of  the  goods  being  in  the  bankrupts 
reputed  ownership, — a  question  which  he  had  in  nowise  sub- 
mitted to  the  judgment  of  the  commissioner. 

Lord  Justice  Knight  Bruce  said  : — 

"  If  this  order  for  sale  be  made  in  the  presenco  of  the  mortgagee, 
it  will  have  the  effect  of  prejudicing  him  in  any  proceedings  which 
may  at  law  be  taken  by  or  against  him,  and  therefore  it  appears  to 
me  to  be  the  proper  course  that  we  should  dismiss  the  appeal  as 
against  him,  and  that  the  order,  if  made,  should  be  made  ex  parte. 
Indeed,  it  seems  to  me  that  it  would  be  better  for  the  commissioner, 
on  an  application  to  him,  to  make  the  order  ex  parte;  and  probably 
that  learned  functionary  will  feel  no  hesitation  in  doing  so,  upon 
being  apprised  of  the  intimation  of  opinion  we  have  given.*' 

Lord  Justice  Lord  Cranworth : — 

"  In  this  case,  I  am  of  opinion  that  the  mortgagee  ought  not  to 
have  been  served  at  all ;  and  that  the  proper  course  for  the  assignees 
to  have  taken  would  have  been  to  appeal  at  once  from  the  refiisal  of 
the  commissioner  to  make  an  order  ex  parte.  I  agree  with  my 
learned  brother,  that  the  proper  course  for  us  to  pursue  is  to  dfemiss 
the  appeal  as  against  the  respondents,  the  mortgagee,  with  oosts. 
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but  without  prejttdioe  to  anj  question ;  and  then  the  appeUantB  may 
take  an  order  on  an  ex  parte  application.  But,  probably,  to  ayoid 
all  question,  it  will  be  better  to  apply  again  to  the  commissioner,  to 
make  the  order  e»  parte,  and  he  wul,  I  think,  with  this  intimation  of 
our  opinion,  take  that  course." 

The  last  case  on  this  point  is  Quartermaine  and  others  v. 
Bittleston  and  another^  which  was  an  action  of  trover  brought 
by  the  plaintiffs^  who  were  trustees  for  the  children  of  the  late 
Mrs.  Cuff  against  the  assignees  of  E.  G.  Cuff^  formerly  the  land- 
lord of  the  Bell  Hotels  Leicester^  a  bankrupt^  to  recover  certain 
goods  remaining  on  the  premises  of  the  Bell  Hotel  at  the  time 
of  his  bankruptcy.  The  commissioner  had  made  an  ew  parte 
order  in  the  following  terms  : — 

'^  It  is  hereby  ordered,  that  all  the  goods  and  chattels  which  at 
the  time  the  said  E.  G-.  Cuff  became  bankrupt  were,  by  the  consent 
and  permission  of  the  true  owner  thereof,  in  the  possesssion,  order, 
OP  disposition  of  the  said  E.  G.  Cuff,  whereof  the  said  E.  G.  Cuff  was 
reputed  owner,  or  whereof  he  had  taken  upon  him  the  sale,  altera- 
tion, or  disposition  as  owner,  shall  be  forthwith  sold  and  disposed  of 
by  the  assignees  of  the  estate  and  effects  of  the  siaid  E.  G.  Cuff,  for 
the  benefit  of  the  creditors  under  the  bankruptcy." 

The  objectionB  made  against  this  order  were,  that  it  was  made 
er  parte,  that  it  was  too  general,  and  that  it  did  not  specify  who 
were  the  owners  of  the  goods.  Judgment  was  given  for  the 
plaintiffs,  on  the  ground  that  the  order  was  too  general,  and 
it  was  not  therefore  necessary  to  decide  the  other  questions. 
The  inclination  of  the  Court  W£ts,  however,  in  favour  of  the 
order  being  made  ea  parte,  and  also  that  it  would  not  in  all 
cases  be  necessary  to  specify  the  owners  of  the  goods,  though 
the  goods  themselves  must  be  specified. 

Jervis,  C.  J.,  in  giving  judgment,  said : — 

"  I  think,  without  particularising  what  ought  to  be  specified  in  the 
order,  that  a  mere  general  order  to  sell  and  dispose  of  all  property  of 
which  the  bankrupt  may  have  been  in  possession,  or  of  which  he  has 
had  the  possession,  with  the  consent  of  the  true  owner,  at  the  time 
cfi  the  aet  of  bankruptt^,  does  not  satiefjr  the  requisites  of  the 
statutes ;  and  I  think,  in  accordance  with  the  decision  of  the  Lords 
Justices,  that  an  ex  parte  order  is  sufficient  for  the  purpose^" 

But  at  all  events,  the  order  which  is  to  be  made  in  respect  of 
the  goods  of  which  the  bankrupt  is  in  possession  as  reputed 
owner,  with  the  consent  of  the  true  owner,  must  be  specified. 

After  referring  to  the  words  of  the  125ih  section,  his  Lord- 
ship said:— 

^  It  is  unnecessary  to  inquire  whether  l^ese  words  were  inserted 
by  design  or  aoeident,  or  negligence  and  inadtertenoe ;  I  do  not  know 
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how  that  is ;  those  who  have  anything  to  do  with  fifaming  an  Act  of 
Parliament  are,  of  all  others,  the  worst  persons  to  put  a  construction 
on  it.  We  must  take  it  as  it  is  in  the  enactment.  If  they  were 
inserted  by  design,  there  is  much  to  be  said  in  favour  of  their  intror 
duction ;  because,  if  you  recollect,  the  goods  are  to  be  taken  as  goods 
that  are,  by  admission,  the  property  of  another  person ;  and  it  is  not 
unfair  to  suppose,  that  at  least  a  prvmd  facie  case  should  be  made 
before  the  commissioner  before  the  real  owner  of  the  goods  be  put 
to  litigation  to  test  the  right  of  property.  There  is  much  to  be  said 
(and  possibly,  by  accident,  a  great  good  may  have  been  done)  in 
favour  of  the  beneficial  amendment  of  the  law  of  bankruptcy  by  these 
words.  The  words  being  there,  we  are  bound  to  put  a  construction 
on  them ;  and  taking  them  in  connection  with  the  case  of  Heslop  9. 
Baker,  the  order  does  not  satisfy  the  provisions  of  the  Act,  and  th^ 
plaintiffs  are  entitled  to  our  judgment. ' 

Maule^  J.,  said : — 

'^  It  appears  that  the  provisions  of  this  Act  of  Parliament  vary 
from  the  provisions  of  former  Acts.  In  effect  (though  it  might  have 
been  doubtful  at  first, — ^and  we  doubted  it),  the  provisions  in  the 
former  Acts  vested  at  once,  without  anything  more,  in  the  assignees, 
all  property  of  which  the  bankrupt  was  reputed  owner,  or  had  or 
took  upon  himself  the  order  and  disposition.  In  those  cases  the 
former  Acts  vested  at  once  the  property  in  the  assignees,  from  the 
time  of  the  act  of  bankruptcy,  as  much  as  if  the  property  had  been 
the  property  of  the  bankrupt.  Now,  certainly,  that  was  a  provision 
in  the  Act  of  Parliament  in  which  the  interests  of  a  bankrupt's  cre- 
ditor appear  to  have  been  more  considered  than  those  of  the  true 
owner.  That  was  natural  enough  in  those  who  were  distributing 
the  property  of  the  bankrupt,  and  whose  main  object  it  was  to  cause 
a  distribution  of  all  property  that  ought  to  be  distributed  among  the 
creditors  of  the  bankrupt.  Now  there  was  danger  under  that,  that 
property  which  ought  not  to  be  distributed  might  come  to  be  dis- 
tributed ;  and  though  that  mi^ht  not  happen  often,  yet  there  was 
danger  that  the  true  owner  might  suffer  considerable  vexation  if  that 
state  of  things  were  allowed  to  exist ;  and  when  the  assignees  seized 
goods  that  belonged  to  a  third  person,  that  third  person  had  no 
means  of  knowing  whether  they  claimed  them  as  the  oankrupt's,  in 
all  time  and  independent  of  the  bankruptcy,  or  whether  they  claimed 
them  as  being  subject  to  the  same  distribution  as  the*  bankrupt's 
property,  and  therefore  vested  in  the  assi^eee  by  virtue  of  the 
reputed  ownership.  There  was  nothing  to  give  the  true  owner  any 
notice  or  warning,  as  to  whether  it  would  be  set  up  or  not ;  and, 
indeed,  it  very  constantly  happened  that  the  question  was,  whether 
a  certain  property  was  that  of  a  person  who  was  the  true  owner  of  it. 
The  assignees  would  make  a  case,  in  which  they  would  say,  ^  This  is 
the  property  of  the  bankrupt ;  or  if  not,  at  any  rate  it  was  in  his 
'possession  before  the  bankruptcy,  and  it  cune  into  the  possession  of 
the  assignees  as  if  the  bankrupt  was  the  true  owner.'    Now,  de- 
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priying  a  man  of  his  undoubted  property  under  these  circumstauces 
was  a  very  harsh  measure,  as  far  as  he  was  concerned,  and  more  par- 
ticukrly  as  it  was  put  and  considered  as  a  sort  of  delinquency  on  hia 
part,  namely,  as  enabling  a  bankrupt  to  obtain  &lse  credit,  by  passing 
for  the  owner  of  the  goods  of  which  he  was  not  the  owner ;  so  that 
in  that  state  of  things  the  assignees  might,  at  their  election,  seize  the 
property,  and  take  on  themselves  the  whole  responsibility  of  proving 
it  was  in  the  reputed  ownership  of  the  bankrupt,  with  the  consent  of 
the  true  owner,  without  anv  control  over  it,  Now  the  object  of  this 
section,  I  think,  is,  that  they  shall  not  do  that,  unless  they  are  in  a 
condition  to  make  (it  means  not  only  to  a  jury,  but  to  a  competent 
Court)  such  a  primd  facie  case,  that  such  a  Court  can  see  they  have 
authority  ovw  the  case  in  which  those  goods  had  been  seized.  In 
order  to  that  purpose  being  effectuated,  it  shall  be  considered  what 
sort  of  order  there  ought  to  be.  Now  I  observe  the  order  is  some* 
thing  like,  and  has  some  sort  of  analogy  to,  the  finding  of  a  bill  by  a 
grand  jury,  that,  before  a  person's  liberty  be  affected,  or  he  shall  be 
tried  for  a  supposed  offence,  a  primd  facie  case  must  be  made  to  a 
competent  tribunal  to  show  that  he  is  a  person  in  respect  of  whom 
a  case  exists  that  is  fit  to  be  tried  by  a  jury.  Now  I  think  it  is  a 
similar  function  that  is  intended  to  be  conferred  upon  the  Court  of 
Bankruptcy ;  and  that,  in  order  duly  to  execute  that,  you  must  go 
beyond  showing  simply  what  is  suggested  in^niously  by  the  learned 
counsel,  when  I  object  to  the  order,  supposmg  it  to  be  an  order  in 
tbis  form,  namely,  to  take  all  the  goods  that  were  in  the  order  and 
disposition  of  the  bankrupt  at  the  time  of  the  bankruptcy,  which 
would  be  quite  inoperative.  He  said,  it  might  just  as  well  have  left 
that  to  the  assignees  (or  nearly  as  well)  without  showing  anything 
more  than  such  an  order ;  but  it  was  answered  thus :  ^  Still  there 
would  be  something  to  inquire  into,  whether  there  were  assets  arising 
out  of  the  actual  property  of  the  bankrupt,  whether  or  not  sufficient 
to  pay  all  his  debts  in  fuU,  This  is  a  rare  state  of  things,  though  not 
an  impossible  one.  I  do  not  think  the  Legislature  would  have  taken 
the  trouble  to  enact  a  new  mode  of  dealing  with  such  a  contingency 
as  that ;  but  I  think  the  true  object  of  the  Act  would  effectuate  that, 
that  the  commissioner  of  the  Court  of  Bankruptcy  ought  to  have  an 
opportunity  (expiM^e,  indeed,  as  held  by  the  Lords  Justices,  but 
still  to  have  an  opportunity)  of  deciding  on  all  the  matters  which 
the  assignees  would  have  to  prove  before  a  jury,  in  order  to  entitle 
them  to  take  away  the  property  frpm  the  person  whose  property  it 
is.  It  seems  to  me  not  unreasonable,  and  seems  to  be  gathered  from 
the  Act  of  Parliament,  particularly  Mrith  reference  to  what  had  gone 
before  in  the  way  of  legislation,  that  the  Court  ought  to  inquire  into 
as  to  all  that  a  jury  would  have  to  inquire  into  on  trial,  or  that  you 
are  in  the  habit  of  inquiring  into  before  certain  functionaries ;  and  if 
the  assignees  are  not  in  a  situation  to  make  (in  the  absence  of  any 
opposition  before  the  Court  of  Bankruptcy,  or  if  they  should  dismiss 
their  application  before  a  court  of  appeal)  a  case  for  taking  away 
certain  goods,  I  think  they  ought  not  to  be  allowed  to  try  the  ques- 
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tion  before  a  jury.  Now  I  do  not  think  this  order  comes  withiii  tke 
flcope  and  intention  of  the  Act ;  I  do  not  think  this  order  ia  sufficient 
if  tne  matter  was  tried  before  a  jurj ;  particular  goods  must  neoes* 
Barily  be  the  subject  of  the  trial.  Upon  a  trial  before  a  common 
jury,  they  would  have  the  power,  and  must  necessarily  inquire  into 
the  question,  whether  certain  particular  goods  were  in  the  order  and 
disposition  of  the  bankrupt,  with  the  consent  of  the  true  owner. 
Now  this  order  does  not  apply  to  any  particular  goods,  and  it  does 
not  mention  any  particular  owner;  ana  I  do  not  say  it  would  be 
necessary  absolutely  in  all  cases,  that  the  goods  of  any  particular 
owner  must  be  specified,  but  it  should  be  so  worded  as  to  what  goods 
they  are  that  in  the  Court  of  Bankruptcy  ought  to  be  dealt  with  bj 
the  assignees,  and  disposed  of  by  them  as  bankrupt's  property,  in 
respect  of  reputed  ownership :  the  order  does  not  do  that  unless  it 
does  specify  the  things  or  the  goods  intended  to  be  taken.  Now 
this  entirely  remits  that  to  the  assignees,  to  determine  oa  their  own 
inquiry,  upon  grounds  not  laid  before  the  commissioners ;  or  whether 
it  had  been  laid  before  them  or  not,  leaves  it  to  the  assignees  to  seize 
any  goods  belonging  to  any  person,  whether  or  not  thav  have  been 
at  all  mentioned  or  put  in  question  before  the  Court  of  Bankruptcy ; 
therefore  I  think  it  does  not  give  to  the  true  owner  of  the  goods  the 
benefits  the  Act  of  Parliament  intended  to  give.  One  advantage 
would  be  this :  that  the  true  owner  might  always,  by  inspecting  the 
proceedings  in  bankruptcy,  or  by  proper  means,  see  whether  any 
such  order  had  been  made ;  he  would  have  had  some  notice  of  the 
way  in  which  his  goods  were  sought  to  be  taken  awav  from  him, 
whether  as  being  in  the  order  and  disposition  of  the  baiuurupt,  or  in 
respect  of  their  belonging  to  the  bankrupt  himself;  and  it  would 
give  notice  and  information  on  the  subject,  and  he  would  have  a 
remedy  which  he  is  intended  to  have.  I  th^nefore  think  that  the 
plaintiff  is  entitled  to  the  judgment." 

Thus  far,  the  cases  decided  upon  the  125th  section  of  the 
Bankruptcy  Law  Consolidation  Act  lay  down  the  following 
principles : — 

1st.  That  an  order  of  the  Court  of  Bankruptcy  (which  by 
section  6  of  that  Act  is  constituted  by  a  single  commissioner) 
to  sell  is  necessary  to  transfer  the  legal  title  of  the  goods  in 
the  order  and  disposition  of  the  bankrupt,  as  reputed  owner,  to 
the  assignees  of  the  bankrupt, 

2ndly.  That  such  order  when  made  relates  back  to  the  act  of 
bankruptcy,  and  therefore,  and  though  subsequent  to  a  sale  of 
the  goods,  is  still  binding  upon  them ;  and, 

Srdly.  That  the  order  should  specify  the  goods  to  be  sold, 
though  it  may  not  be  always  necessary  to  state  who  is  the 
actual  owner. 

4thly.  That  such  an  order  should  be  made  upon  the  ex  parte 
apfdication  of  the  assignees,  thus  leaving  the  rights  of  three 


New  Leading  Cases.  841 

{Mrties  unaffected.  This  point  may^  perhaps,  still  be  con- 
sidered as  open  to  controversy.  The  case  Ea^  parte  Barlow,  re 
Marygold  being  the  only  one  in  which  it  came  directly  before 
the  Court,  the  judgment  there  given  may  be  considered  as 
more  an  expression  of  an  opinion  than  a  judicial  decision;  and 
the  expression  of  the  judges  in  Quartermaine  t;.  Bittleston 
being,  though  very  strong,  only  obiter  dicta.  But  there  is  no 
doubt,  from  what  fell  from  the  Lord  Justices  in  Ew  parte 
Barlow,  that  if  that  case  or  any  oth^  involving  the  same 
question  came  before  them  again,  they  would  decide  that  the 
order  should  be  made  ex  parte,  and  thus  this  point  iac  all 
practical  matters  xnay  be  considered  as  settled.  But  another 
question  has  arisen,  which  we  believe  has  given  rise  to  much 
doubt  and  hesitation^  namely,  upon  what  amount  of  evidence 
and  in  what  manner  should  this  order  be  made?  Previous  to 
the  case  of  Ex  parte  Badow,  and  Quartermaine  v.  Bittlestcm, 
it  appears,  from  a  statement  made  by  counsel  in  the  latter  case, 
that  it  was  the  practice  in  London  to  make  the  orders  on 
petition,  with  notice  to  all  parties  interested,  and  various  and 
conflictmg  opinions  have  been  held  by  different  learned  com- 
missioners, though  the  general  feeling  had  been  (owing  to  the 
question  raised  by  the  judgment  in  Heslop  v.  Baker,  in  6  Exch. 
Rep.  whether  the  order  would  be  final  and  conclusive,  by  virtue 
pf  prior  sections,  in  cases  where  the  claimant  of  the  goods  does 
not  petition  under  section  12,  «Qd  is  consequently  not  to  be 
questioned  in  a  court  of  law),  that  notice  shodLd  b^  given  to  all 
parties  interested,  and  they  should  be  allowed  a  hearing  on  the 
merits.  This  may  now  be  considered  as  set  at  rest  by  the  cases 
lastly  above  mentioned,  but  though  the  order  should  now  be 
made  ex  parte,  the  exact  duty  devolving  on  the  commissionens 
in  making  the  order  does  not  seem  so  dear,  and  we  fear  much 
discussion  may  still  arise  before  this  point  is  finally  settled. 

To  decide  this  question  the  law,  as  it  stood  before  the  Bank- 
rupt Law  Consolidation  Act,  should  be  carefully  kept  in  view. 
What  were  the  obligations  of  the  commissioners  under  that  law  ? 
Previous  to  and  when  the  statute  of  21  Jac.  1  was  passed,  no 
assignees  were  chosen,  and  the  commissioners  therefore  acted 
generally  in  the  disposal  of  the  bankrupt's  property  by  virtue  of 
the  Acts  then  in  force,  and  the  commission  granted  by  the  Lord 
Chancellor  (see  the  statutes  84  &  35  Henry  8,  c.  4;  13  £li2. 
^  7;  &  1  Jac.  1,  c.  15).  The  statute  5  Anne,  c.  22,  was  the  first 
Act  which  provided  for  asfidgnees  being  chosen  by  the  creditors. 
There  was  no  Court  of  Bankruptcy  until  the  1  &  2  Wm.  4, 
c.  56.  This  being  the  case,  the  6  Geo.  4>  c.  16,  s.  63,  directs 
itie  commissioners  to  assign  to  the  assignees  all  the  present  i^d 
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future  personal  estate  of  a  bankrupt^  and  all  property  which  he 
may  purchase,  or  which  may  revert,  descend,  be  devised,  of 
bequeathed,  or  come  to  him  before  he  shall  have  obtained  his 
certificate,  and  all  debts  due  or  to  be  due  to  the  bankrupt. 
Then,  by  section  64,  they  are  to  convey  his  real  estate  to  the 
assignees ;  but  goods  in  the  order  and  disposition  of  the  bank- 
rupt as  reputed  owner  are  not  included  in  this  section.    With 
respect  to  these,  by  section  72,  the  commissioners  shall  have 
power  to  sell  and  dispose  of  them  for  the  benefit  of  the  oreditors 
under  the  commission.     It  will  be  seen  that  the  Act  makes  a 
marked  diflFerence  between  the  actual  property  of  the  bankrupt 
and  the  goods  in  his  order  and  disposition  as  reputed  owner 
with  the  consent  of  the  true  owner,  the  first  being  absolutely 
assigned  by  the  assignees,  whilst  the  latter  are  only  subject  to 
a  power  in  the  commissioners  to   sell  and  dispose  of  them. 
Why  was  this  distinction  drawn,  if  it  were  not  that  the  Legis- 
lature meant  to  throw  upon  the  commissioners  a  duty  in  cases 
where  the  property  of  third  parties  was  afiected  by  a  bank- 
ruptcy, to  satisfy  themselves  that  a  good  case  was  made  to 
warrant  them  in  dealing  with  such  property,  which  but  for  the 
Bankrupt  Law  would  undoubtedly  belong  to  others.  This  object, 
if,  as  we  submit,  this  be  the  true  construction  of  the  statute  of 
6  Geo.  4,  was  obviated  by  the  practice  of  the  commissioners,  who 
made  "  one  general  assignment  of  all  the  goods,  chattels,  and 
personal  estate,  whatsoever  and  wheresoever,  whereof  the  bank- 
rupt was  possessed,  interested,  or  entitled  unto  at  the  time  he 
became  bankrupt,  or  at  any  time  since.'' 

Mr.  Baron  Parke,  in  delivering  the  judgment  of  the  Court 
in  Heslop  v.  Baker,  stated  that  there  was  no  doubt  that  the 
commissioners  conld  assign  the  goods  and  chattels  in  the  reputed 
ownership  of  the  bankrupt,  by  virtue  of  the  72nd  section,  by  one 
general  assignment,  to  the  assignees,  and  none  that  they  passed 
by  an  assignment  in  the  words  above  mentioned.  This  may  be 
so,  and  yet  the  Legislature  may  not  have  intended  these  goods  to 
have  been  so  summarily  disposed  of.  Their  real  intuition  having 
been  overlooked  firom  the  commencement  of  the  Act,  every  sub- 
sequent instance  only  confirmed  the  rule;  and  it  may  be  a  ques- 
tion whether,  after  the  rule  had  been  thoroughly  confirmed  by 
practice,  it  would  have  been  overturned  had  an  objection  been 
subsequently  taken.  But  why,  if  this  be  so,  give  the  commis- 
sioners the  power  by  a  distinct  section?  If  a  general  assign- 
ment passed  not  only  the  bankrupt's  own  personal  estate,  but 
goods  in  his  order  and  disposition,  why  not  include  the  latter 
species  of  property  in  the  68rd  section,  and  why  give  them  only 
a  power  to  sell  instead  of  a  general  direction  to  assign  to  the 
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assi^ees?  We  must  confess  we  can  see  no  reason  for  tliia 
distinction,  unless  it  be  found  in  that  which  we  have  above 
advanced. 

This  brings  us  to  the  Bankrupt  Law  Consolidation  Act,  1849, 
which  repeals  the  whole  of  the  6  Geo.  4,  c.  16,  previous  to  which 
a  Court  of  Bankruptcy  had  been  constituted  in  London  by  the 
1  Wm.  4,  c,  56,  and  country  district  courts  by  the  5  &  6  Vict, 
c.  122.  But  the  jurisdiction  of  the  commissioners  was  very 
limited,  the  primary  Court  for  most  purposes  being  the  Court 
of  Beview,  or,  as  subsequently  altered,  the  Yice-Chancellor 
sitting  in  bankruptcy. 

The  Consolidation  Act,  however,  made  a  great  and  important 
ehange  in  the  constitution  of  the  Court.  Section  6  enacts,  "  That 
the  Court  of  Bankruptcy  shall  continue  to  be  a  Court  of  Law 
and  Equity  for  the  purposes  of  the  Act,  and  shall  continue  to  be 
a  Court  of  Record ;  and  each  and  every  of  the  commissioners 
for  the  time  being,  acting  in  London  and  in  the  several  distncts 
in  the  country,  shall  singly  and  simultaneously,  or  otherwise,  as 
occasion  may  require,  be  and  form  the  Court  for  every  purpose 
under  this  Act,  or  in  execution  of  any  duty  which  may  hereafter 
be  imposed  on  the  Court,  except  where  otherwise  in  the  Act 
specially  provided.'^  By  section  12,  the  Court,  in  the  exercise 
of  its  primary  jurisdiction,  shall  have  superintendence  and  con- 
trol in  all  matters  of  bankruptcy,  subject  to  appeal  to  the  Yice-^ 
Chancellor  sitting  in  bankruptcy  (now  the  Lords  Justices). 
Thus  it  will  be  seen  that  each  commissioner  is  constituted  a 
Court  of  Law  and  Equity  and  B^cord,  having  primary  jurisdic- 
tion in  all  matters  of  bankruptcy.  In  other  words,  the  whole 
primary  jurisdiction  of  the  Court  of  Review  is  transferred  to  each 
commissioner,  and  the  Lords  Justices  have  only  an  appellant 
jurisdiction  (see  re  Cheetham,21  Law  Jour.,  N.  S.,  Bankruptcy,  6)* 
Now  let  us  turn  to  the  125th  section  of  the  Act.  It  is  word  for 
word  the  same  as  the  72nd  section  of  6  Geo.  4,  c.  16,  except  that 
the  Consolidation  Act  substitutes  the  words,  "  The  Court  shall 
have  power  to  order  the  same  (that  is,  the  goods  in  the  order  and 
disposition  of  the  bankrupt)  to  be  sold  and  disposed  of  for  the. 
hamfit  of  the  creditors  under  the  bankruptcy/^  ior  these  words  in 
the  repealed  statute,  "  The  commissioners  shall  have  power  to  sell 
and  dispose  of  the  same  for  the  benefit  of  the  creditors  under  the 
commission"  We  are  quite  aware  that  great  complaints  have 
been  made  of  the  careless  manner  in  which  the  Consolidation 
Act  has  been  framed,  and  the  numerous  apparent  blunders  which 
he  80  thickly  through  its  clauses ;  but  we  cannot  think  so  poorly 
of  our  Legidature  as  to  believe  that  they  would  actually  copy  a 
section  out  of  another  Act  of  Parliament  verbatim  except  three 
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or  four  words,  and  deliberately  alter  these  words  without  an 
express  object  in  so  domg.  And  the  object  seems  evident  enough. 
The  first  iteration  is  the  word  '^ court*'  for  ^^the  commissioners/' 
K  we  look  through  the  Act,  we  shall  find  the  word  *'  court"  is 
always  used  when  any  act  is  to  be  pCTformed  in  the  exerdse  of 
its  jurisdiction.  When  the  commissioners  are  referred  to,  as 
such,  it  is  only  in  those  clauses  which  do  not  refer  to  their 
jurisdiction  as  a  Court.  Therefore,  the  substitution  of  the.  word 
''court*'  for  "commissioner,*'  is  no  more  than  was  necessary 
to  meet  the  altered  position  the  commissioners  were  placed  in 
by  being  constituted  a  "  court/'  Then,  what  was  the  duty  of  a 
court  ?  Cleajiy  not  to  sell  property,  but  to  decide  questions  and 
make  orders.  The  assignees  may  sell,  but  the  Court  must  order 
a  sale.  The  conunissioners,  under  6  Geo.  4,  c  16,  were  not  a 
coiurt,  and  they  exercised,  for  most  purposes,  a  merely  nmus- 
terial  power,  they  therefcnie  were  empowered  to  eett;  but  when 
the  section  then  empowering  them  was  transferred  into  the 
Consolidation  Act,  the  Legislature,  accommodating  their  lan- 
guage to  the  altered  position  of  the  commissioners,  at  the  same 
time  that  they  retained  every  word  in  the  section  which  was 
consistent  with  the  new  state  oi  things,  enabled  the  Court  to 
order  goods  in  the  order  and  disposition  of  the  bankrupt  to  be 
sold.  This  was  very  probably  the  sole  reason  for  the  insertion 
df  those  words  which  have  caused  so  much  discussion  and  litiga- 
tion, and  it  may  be  argued,  that  such  being  the  case,  the  old 
{Mractice  was  not  intended  to  be  interfered  with  beyond  what 
was  absolutely  necessary  to  meet  the  altered  state  of  affairs,  and 
that  if  the  commissioners  used  formerly  to  assign  these  particu- 
lar goods  to  the  assignees  without  inquiry,  so  may  the  Court 
now  make  the  order  also  without  inquiry.  But  it  is  worthy  of 
remark,  that  although  Mr.  Baron  Parke,  in  Heslop  v.  Baker, 
observed,  that  under  a  general  assignment  from  the  commis- 
sioners, under  the  6  Geo.  4,  goods  in  the  order  and  disposition 
of  the  bankrupt  would  pass,  yet  in  Quartermaine  v.  Bittleston^ 
the  Court  of  Queen's  Bench  expressly  decided,  that  a  general 
order  not  specifying  the  goods  would  not  be  sufficient  under 
the  Consolidation  Act.  It  is  also  worthy  of  remark,  that  the 
1  &  2  Wm.  4^  c.  56,  says  nothing  respecting  this  particular 
species  of  goods ;  but,  by  the  25th  section,  vests  in  the  commis- 
sioner all  the  personal  estate,  present  and  future,  "which  by 
the  laws  now  in  force  may  be  assigned  by  commissioners  acting 
in  the  execution  of  a  commission  against  a  bankrupt,"  without 
the  necessity  of  a  deed  of  assignment.  No  question  has  been 
raised  as  to  whether  goods  in  the  order  and  disposition  of  a 
bankrupt  vested  in  his  assignees  under  this  section,  previous  to 
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the  passing  of  the  Consolidation  Act^  but  it  will  be  seen  that 
Mr.  Baron  Parke^  in  the  last-mentioned  case^  seems  to  consid^ 
it  doubtful  whether  they  did  so  pass.  The  most  natural  view 
to  be  taken  of  the  question  at  this  time  then^  appears  to  be, 
that  the  Legislature,  m  framing  the  125th  section  of  the  Con* 
solidation  Act,  intended  to  impose  upon  the  Court  that  duty, 
with  respect  to  these  goods,  which  we  have  before  submitt^ 
they  intended  to  impose  on  the  commissioners,  under  the 
6  Geo.  4,  but  which  was  rendered  nugatory  by  the  practice 
then  adopted,  and  it  will  follow,  that  in  makii^  orders  under 
the  125th  section,  the  Court  iinll  require  a  good  primd  fade 
case  to  be  made  out,  sufficient  to  satisfy  them  (at  least  as  fully 
as  an  ex  parte  case  can  do)  that  the  goods  and  chattels  to  be 
affected  were  really  in  the  order  and  disposition  of  the  bankrupt 
at  the  time  of  the  bankruptcy,  with  the  consent  of  the  true 
owner.  The  observations  of  Mr.  Justice  Maule,  in  Quarter* 
maine  v.  Bittleston,  ante,  strongly  bear  out  this  view  of  the 
case.  He  likens  the  fiinctions  to  be  exercised  by  the  Court  of 
Bankruptcy  to  the  finding  of  a  bill  by  a  Grand  Jury, — ^and 
certainly  the  analogy  is  very  striking;  for,  as  the  law  will  not 
put  a  man  to  the  annoyance,  vexation,  and  expense  of  answering 
a  criminal  indictment,  until  it  shall  have  been  decided  by  the 
Grand  Jury  that,  at  least,  a  good  primd  facie  case  is  made  out 
to  warrant  the  charge;  so  the  Bankrupt  Law  will  not  put  a  man 
who  it  admits  is,  but  for  the  special  operation  of  that  law,  the 
true  owner  of  goods  and  chattels,  to  the  annoyance,  vexation, 
and  expense  of  a  trial,  the  effect  of  which  may  be  to  deprive 
him  of  those  goods  and  chattels,  unless  the  Court  is  satisfied  that 
at  least  a  good  primd  facie  case  is  made  out  so  to  deprive  him,  and 
to  stigmatize  him  with  the  charge  of  having  assisted  the  bank- 
rupt in  committing  a  fraud  upon  his  creditors.  If  this  view  be 
adopted  throughout  the  different  Bankruptcy  Courts  in  London 
and  the  country,  it  wiU  establish  a  wholesome  check  on  reckless 
litigation,  and  be  productive  of  much  advantage  to  bankrupts' 
estates  and  '^  real  owners.*' 

C.  H.  COMPTON. 


Bill  of  Exchanob  given  fok  and  on  account  of  a  Debt. 

Belshaw  v.  Bush,  22  Law  J.  (N.  8.)  C.  P.  24. 

This  was  an  action  of  debt  for  40/. ;  second  plea  (as  to  33/.  \Qs. 
parcel  of  the  debts  in  the  declaration  mentioned,  and  the  causes 
of  action  in  respect  thereof),  that  after  the  accruing  of  the 
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causes  of  actioti  in  the  declaration  mentioned^  and  before  th^^ 
Qommencement  of  this  suit^  the  plaintiff  made  his  bill  of 
exchange  in  writing,  and  directed  it  to  William  Bush>  the 
fieither  of  the  defendant,  and  thereby  required  the  said  William 
Bush  to  pay  to  the  order  of  the  plaintiff  33/.  \0s.  for  value 
received,  three  months  after  date.  That  William  Bush  then 
accepted  the  said  bill,  and  delivered  it,  .so  accepted,  to  the 
plaintiff,  for  and  on  account  of  the  said  sum  of  33/.  10«.,  pasrcel 
of  the  said  debts,  in  the  declaration  mentioned,  and  the  causes 
of  action  in  respect  thereof.  And  the  plaintiff  then  received 
and  took  the  said  bill  from  William  Bush,  for  and  on  such 
account  as  aforesaid.  That  afterwards  the  plaintiff  endorsed  and 
delivered  the  said  bill  to  W»  P.  Gray,  who  then  became,  and 
was  before  and  at  the  time  of  the  commencement  of  this 
suit,  the  holder  thereof,  and  entitled  to  sue  William  Bush 
thereon. 

Beplication — ^That  the  said  bill  of  exchange^  in  the  second  plea 
mentioned,  had  become  and  was  overdue  and  unpaid  before  the 
commencement  of  this  suit,  to  wit,  on,  &c.,  and  that  no  part  of 
the  same  money  therein  mentioned  hath  ever  been  paid. 

General  demurrer  and  joinder. 

Judgment — ^That  the  plea  afforded  a  good  answer  to  the 
action. 


From  the  judgment  in  the  above  case  we  gather  the  following 
rules: — 

1.  That  a  right  of  action  once  gone  is  gone  for  ever. 

2.  That  a  covenant  not  to  sue  for  a  limited  time  (without  & 
forfeiture  for  suing),  is  not  a  suspension  of  a  right  of  action. 

3.  That  the  giving  of  a  negotiable  instrument  for  and  on 
account  of  a  debt,  suspends  the  right  of  action  so  long  as  such 
instrument  be  ^running  or  outstanding;  but  is  an  exception 
to  the  above  rule,  that  a  right  of  action  once  gone  is  gone  for 
ever. 

4.  That  a  negotiable  instrument  so  given  by  a  stranger  and 
adopted  by  the  debtor,  has  the  same  effect  as  if  given  by  the 
debtor. 

The  first  of  these  rules,  "that  a  right  of  action  once  gone  is 
gone  for  ever,"  has  been  so  long,  and  is  so  fully  established, 
that  it  needs  but  little  of  comment. 

Its  most  general  application  is  in  the  cases,  Ist,  of  the  debtor 
becoming  the  executor  of  the  creditor ;  2ndly,  of  the  marriage 
of  the  debtor  and  creditor;  Srdly,  of  the  party  primarily  Hable 
on  a  negotiable  instrument  becoming  the  holder  of  it  after  it  is 
due  :  in  all  which  cases  the  rule  arises  in  this,  that  the  person 
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to  sue  and  be  sued  is  the  same^  and  as  during  the'time  that 
such  is  the  case  no  action  can  be  brought^  the  right  is  gone  for 
ever. 

.  The  release,  in  law,  on  account  of  the  debtor  becoming  the 
exeoutor  of  the  creditor  was  fully  recognised  as  far  back  as 
8  Edw.  4,  Year-book,  3 ;  20  JSdw.  4,  c.  17 ;  and  in  21  Edw.  4, 
a  conversation  on  the  subject,  takes  place  between  Copley, 
prothonotary,  and  Brian,  C.  J. ;  the  translation  of  which  is, 
"Note  that  Copley  (prothonotary)  asked  of  Brian,  C.  J.,  if 
three  be  bound  to  a  man  in  an  obligation  jointly  and  severally, 
and  the  obligee  make  one  of  the  obligors  his  executor,  and  die, 
whether  he  who  is  made  executor  shall  have  an  action  against 
any  of  the  others;  and  Brian  said  he  should  not,  for  if  one 
was  discharged  all  shall  be  discharged ;  because  the  making  one 
of  them  executor  is  as  perfect  a  discharge  in  law,  as  if  he  had 
released  to  one  in  deed.  Copley, — Sir,  the  obligation  is  several. 
Brian, — ^This  does  not  matter  \  for  a  recovery  against  one  of 
.  them,  and  execution  sued,  will  be  a  discharge  to  the  others.^* 
In  the  case  of  Dorchester  v.  Webb,  Sir  W.  Jones,  345,  it  was 
resolved,  '^  Si  obligee  fist  le  obligor  executor,  que  agree  a  ces  la, 
le  dett  est  discharge  sur  le  rule,  de  actions  personal  un  foits 
suspend  per  act  le  party,  il  est  ale  a  touts  jours.''  Lord  Coke 
has  it,  "  If  the  obligor  make  the  obligee  his  executor,  this  is  a 
release  in  law  of  the  action,  but  the  dutie  remaines,  for  the 
which  the  executor  may  retaine  so  much  goods  of  the  testator '' 
(Co.  Litt.  264,  b.) ;  and,  of  course,  the  release  must  more  strongly 
exist,  if  the  obligee  make  the  obligor  his  executor.  See  iJso 
Com.  Dig.  ^^  Release''  (A  2),  and  "  Adm."  (B  5) ;  Wankford  v. 
Wankford,  1  Salk.  299 ;  Cheetham  v.  Ward,  1  B.  &  P.  650. 

The  words  "  release  in  law^  must  be  construed  strictly ;  for 
the  executorship  of  the  debtor  scarcely  amounts  to  an  absolute 
release.  The  circumstance  of  the  creditor  making  the  debtor 
his  executor,  must  be  regarded  as  a  legacy  of  the  debt,  and  like 
other  legacies  it  is  not  to  be  paid,  or  rather  retained,  until  the 
debts  owed  by  the  testator  are  satisfied  j  and,  therefore^  if  the 
assets  were  not  sufficient  to  satisfy  the  creditors,  the  executor 
would  have  to  bring  the  amount  of  his  debt  into  the  estate  in 
order  to  discharge  the  liability  of  his  testator ;  and  this  liability 
existing,  it  can  scarcely  be  said  that  the  debt  is  released. 
Wankford  v.  Wankford,  1  Salk.  299;  Berry  v.  Usher,  11 
Vesey,  87,  and  cases  there  cited  in  notd  (39). 

In  order  that  the  debt  should  be  released,  it  is  not  necessary 
that  the  executor  should  administer  (Wankford  v.  Wankford) ; 
but  whether  an  actual  refosal  to  accept  the  executorship  will 
prevent  the  release  from  taking  effect  was  once,  at  least,  a  point 
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of  some  nicety.  Mr.  Butler^  in  Hargrave  and  Butler's  edition 
of  Coke  upon  Littletcoi^  264  b^  note  1^  says  the  debt  is  dis- 
charged^ whether  the  executor  accepts  or  refuses  the  executor- 
ship; but  in  the  edition  of  1832,  this  note  is  not  inserted. 
This  doctrine  is  supported  by  the  opinion  of  Twysden,  J.,  in 
Abram  v,  Cunningham,  1  Vent.  303;  but  in  the  case  of 
Wankford  v.  Wankford,  1  Salk.  299,  three  of  the  judges  held 
the  contrary ;  the  fourth,  Powell,  J.,  giving  no  opinion  on  the 
subject.  Holt,  C.  J.,  made  this  distinction,  that  where  the 
obligor  is  appointed  sole  executor  to  his  obligee,  and  refuses  the 
executorship,  there  the  debt  is  not  discharg^;  but  where  he  is 
appointed  executor  with  others,  and  refuses,  if  his  co-executors 
act,  the  debt  is  released ;  and  gives  as  a  reason  for  this,  that,  in 
the  latter  case,  the  refusal  to  act  is  void,  for  even  after  the 
refusal  the  executor  may  come  in  and  act,  citing  in  support 
of  this.  Lord  Petre's  case,  1  Salk.  811,  where  the  common 
lawyers  and  civilians  differed,  the  former  saying  that  if  there 
are  several  executors  and  one  renounces,  and  the  rest  prove  the 
will,  by  the  common  law,  he  who  renounces  may,  at  any  time 
afterwards,  come  in  and  administer,  and  though  he  never  act 
during  the  life  of  his  co-executors,  may,  after  their  death,  come 
in  and  take  on  him  the  execution,  and  shall  be  preferred  before 
any  executor  of  his  companions.  But  the  civilians  held,  that 
by  the  civil  law,  a  renunciation  is  peremptory.  Dyer,  160,  is 
contrary  to  the  opinion  of  the  common  lawyers,  but  it  is  sup- 
ported by  the  Year-book,  21  Edw.  4,  23 ;  Parblett  v.  Freeke, 
Hard.  Ill ;  see  also  Arnold  v.  Blencom,  1  Cox,  426.  And 
certainly  Lord  Holt's  judgment  is  supported  by  Hensloe's  case, 
9  Coke,  36  b,  where— 

'^  The  Court  took  this  difference, — ^when  many  are  named  executors, 
and  some  of  them  refuse,  and  some  of  them  prove  the  will,  those  who 
refiise  may  afterwards  at  their  pleasiire  administer,  notwithstanding 
the  refusfd  before  the  ordinary ;  but  if  all  refuse  before  the  ordinary, 
and  the  ordinarv  commits  administration  to  another,  then  they  cannot 
afterwards  admmister ;  and  this  difference  is  proved  by  our  books,  in 
21  Edw.  4, 24  a,  where  it  is  resolved  by  the  justices,  that  if  twenty  are 
named  executors,  and  one  proves  the  will,  it  sufficeth  for  them  all, 
and  the  refusal  before  the  ordinary  is  not  any  estoppel  against  them 
to  administer  after,  when  they  please,  in  our  law,  and  we  have  no 
regard  in  this  point  to  the  law  of  the  Chmrch." 

It  seems,  therefore,  that  if  a  debtor  be  appointed  as  sole 
executor,  and  he  refuses  to  act,  the  debt  would  not  be  released ; 
but  if  he  yrere  so  appointed  jointly,  and  renounced  so  long  as 
he  could,  if  he  would  come  in  and  act,  no  action  could  be  main- 
tained against  him  by  the  other  executors  in  respect  of  the 
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debt  dni  to  his  testator;  and  it  is  shown  to  be  so  by  the  fact 
that  if  it  were  otherwise  he,  as  defendant,  would,  under  such 
circomstances,  be  entitled  to  plead  the  non-joinder  of  himself 
as  plaintiff,  which  of  course  cannot  be.  See  dicta  in  Yenables 
V.  The  East  India  CSompany,  18  Law  J.  (N.  S.)  Exch.  266;  also, 
^^ Cummins  v.  Cummins,  8  Jones  &  Lat.  91  (Irish  Rep.). 

The  marriage  of  a  creditor  with  a  debtor  has  also  long  since 
been  held  to  amount  to  a  release  in  law  (8  Edw.  4,  8).  ^^  If,** 
says  Lord  Coke,  "the  feme  obligee  take  the  obligor  to  husband, 
this  is  a  release  in  law  '^  (Co.  Litt«  264  b).  Cases  have  arisen 
where  the  cause  of  action  did  not  accrue  until  after  the  termina- 
tion of  the  marriage,  and  there,  of  course,  the  marriage  caused 
no  release.  In  Smith  &  Uxor  t;.  Stafford,  Hob.  216,  the  hus- 
band promised  the  wife  before  marriage  that  he  would  leave  her 
worth  10(M.  The  question  arose,  whether  the  wife  had  a  good 
eaxsae  of  acticm  by  reason  of  the  non-performance  of  the  con- 
tract;  and  all  the  judges  but  Hobart  were  of  opinion,  that  as  so 
long  as  the  marriage  continued,  no  cause  of  action  could  arise, 
the  marriage  could  not  be  a  release  of  that  which  neyer 
existed.  A  somewhat  similar  point  arose  in  the  case  of  Gray 
V.  Acton,  1  Salk.  326 ;  S.  C.  12  Mod.  290 ;  there  the  husband 
had  executed  a  bond  to  the  wife  before  marriage,  conditioned  to 
be  void  if  she  survived  him,  and  he  left  her  1,000/.  Two  of  the 
judges  thought  that  she  could  sue  on  the  bond  after  the  bus- 
band's  death,  regarding  the  debt  as  not  existing  during  the  hus- 
band's life ;  but  Lord  Holt  differed  from  this  opinion.  He 
admitted  that  a  covenant  or  promise  by  the  husband  to  the  wife 
to  leave  her  a  sum  of  money  in  case  she  survives  him  is  good, 
because  it  is  only  a  future  debt  on  a  contingency  which  cannot 
happen  during  the  marriage;  but  that  this  bond-debt  was  a 
pi'esent  debt ;  that  the  condition  was  not  precedent,  but  sub- 
sequent; that  the  bond  caused  a  present  duty,  and,  conse- 
quently, that  the  marriage  was  a  release  of  it.  Ajid  this  opinion 
seems  to  have  been  afterwards  supported  by  a  decree  made  in 
the  same  case  in  Chancery  (2  Vern.  481 ;  see,  also,  Carmel 
V,  Buckle,  2  P.  W.  248),  and  doubtless  is  good  law. 

The  case  of  Richards  v.  Richards,  2  B.  &.  Ad.  447,  seems  to 
establish  a  distinction  between  causes  of  action  existing  before 
and  those  created  during  marriage.  In  that  case  Martha 
Richards,  the  plaintiff,  was  the  payee  of  a  joint  and  several  pro- 
missory note  made  by  Thomas  Richards,  William  Richards,  and 
another ;  the  consideration  for  the  note  was  money  belonging  to 
an  estate  of  which  the  plaintiff  was  administratrix  (but  this  does 
not  seem  to  have  been  raised  in  the  argument  or  judgment). 
At  the  time  of  the  note  being  made,  Thomas  Richards  and  the 


350  New  Leading  Case^ 

plaintiff  were  married ;  he  died>  and  this  action  was  brought  after 
his  death  against  William  Richards^  and  the  Court  of  Q.  B. 
held  that  the  plaintiff  had  a  good  cause  of  action.  This  case 
was  soon  afterwards  followed  by  Rose  v.  Poulton,  Exor.  2  B.  &  Ad, 
822.  There  three  persons,  of  whom  the  defendant's  testator 
and  A.  B..  were  two,  covenanted  with  four  persons,  of  whom  the  . 
plaintiffs  and  the  same  A.  B.  were  three;  after  the  death  of 
A.  B.,  an  action  was  brought  on  the  covenant  by  the  plaintiffs 
against  the  defendants,  and  the  point  was  raised  that  A.  B.  was 
at  one  time  entitled  to  sue  and  liable  to  be  sued  in  respect  of 
this  cause  of  action ;  but  the  Court  held,  that  the  death  of  A.  B. 
removed  the  objection  on  the  ground  of  contribution^  and  that 
the  action  well  lay. 

These  decisions  seem  somewhat  at  variance  with  the  principles 
that  a  person  cannot  sue  and  be  sued  in  the  same  action,  and 
that  a  cause  of  action  once  gone  is  gone  for  ever;  for  if  the 
plaintiff  in  the  case  of  Richards  v,  Richards  had  sought  to 
enforce  her  right  of  action  during  the  lifetime  of  her  husband, 
she  must  have  joined  him  as  plaintiff,  and  he  would  also  have 
been  liable  on  their  joint  promise  as  co-defendant,  and  on  the 
several  by  way  of  contribution;  and. similar  would  have  been 
the  circumstances  in  Rose  v.  Poulton.  During  the  lifetime, 
therefore,  of  the  husband  in  the  one  case,  and  A.  B.  in  the 
other,  no  action  could  have  been  brought,  and  the  right  once 
gone  is  gone  for  even  It  must  be  remarked,  that  nothing  was 
done  in  either  of  those  cases  to  create  a  suspension  or  release  of 
the  cause  of  action,  for  the  disability  to  sue  existed  from  the 
creation  of  the  promises,  and  no  right  of  action  existed  on  them 
until  a  certain  event  took  place.  Looking,  then,  at  the  inten- 
tion of  the  parties,  it  may  be  said  that  they  would  not  go  through 
the  form  of  making  a  promise  unless  it  were  intended  to  have 
effect  (see  dicta  in  Ford  v.  Beeck,  17  Law  J.  Q.  B.  114 — 118) ; 
that  although  no  effect  could  be  given  to  the  promise  until  a 
certain  disability  to  sue  was  removed,  yet  when  it  was  removed 
the  promise  should  be  enforced.  Probably,  then,  the  distinction 
will  be  found  to  be  in  this,  that  where  a  right  of  action  once 
exists,  and  then  by  the  act  of  the  parties  is  suspended,  that  it  is 
gone  for  ever ;  but  where  the  right  never  has  been  such  that  it 
can  be  enforced,  as  soon  as  that  which  prevents  it  from  being 
enforced  is  removed,  then  it  shall  be  regarded  as  having  existed 
for  the  first  time,  never  having  been  suspended,  and  may  well  be 
sued  upon. 

The  satisfaction  of  a  negotiable  instrument  by  the  party  pri- 
marily liable  upon  it  becoming  the  holder  of  it  has  been  fully 
discussed  and  considered  in  the  late  case  of  Harmer  and  others 
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(in  error)  r.  Steele,  19  Law  J.  (N.  S.)  Exch.  34 ;  S.  C.  4  Exeh. 
Rep.  1.  That  action  was  brought  by  the  indorsee  of  a  bill 
of  exchange,  drawn  by  one  Wood,  against  the  defendants 
(plaintiflfe  in  error)  as  acceptors.  The  10th  plea  set  up  as  a 
defence,  that  after  the  accepting  of  the  bill  by  the  defendants, 
and  before  it  became  due,  it  was  delivered  to  Wood ;  and  that 
after  it  was  so  accepted  and  delivered,  and  while  Wood  was  the 
holder  and  payee  thereof,  and  before  it  became  due.  Wood  in- 
dorsed  the  bill  to  Harmer,  one  of  the  defendants  (acceptors), 
with  the  intention  of  divesting  himself,  and  whereby  he  did 
divest  himself  of  all  right  in  and  to  the  said  bill,  and  of  the 
right  of  suing  therein,  and  of  indorsing  the  same;  that  the 
bill  was  indorsed  to  the  defendant  Harmer  for  valuable  conside- 
ration ;  that  Harmer  continued  to  be  the  holder  of  the  bill  from 
the  time  when  it  was  so  indorsed,  until  it  was  delivered  by  Harmer 
to  the  plaintiflf,  and  that  the  indorsement  in  the  declaration 
mentioned  consisted  merely  of  the  last-mentioned  delivery  of 
the  bill  by  Harmer  to  the  plaintiflF,  and  that  it  was  never  in- 
dorsed by  Wood  otherwise  than  as  in  the  plea  mentioned ;  and 
that  at  the  time  of  the  delivery  of  the  bill  by  Harmer  to  the 
plaintiff,  the  plaintiff  had  notice  of  the  premises.  The  12th 
plea  was  similar  to  the  10th,  except  that  it  concluded  with  an 
averment  that  the  bill  was  delivered  by  the  defendant  Harmer 
to  the  plaintiff,  after  it  became  due.  On  demurrer,  the  Court  of 
Exchequer  held  both  these  pleas  bad  in  substance ;  the  Court  of 
Exchequer  Chamber  upheld  that  judgment  as  to  the  10th,  but 
reversed  it  as  to  the  12th  plea.  It  will  be  observed  that,  according 
to  the  10th  plea,  the  indorsement  by  Harmer  to  the  plaintiff 
might  have  been  made  before  the  bill  became  due,  and  there- 
fore before  any  cause  of  action  arose  upon  it ;  so  that  Harmer 
would  never  have  been  in  a  position  to  sue  upon  it.  But  the 
12th  plea  showed  that  Harmer  did  indorse  after  the  biU  became 
due ;  and  as  during  the  time  that  he  held  it,  subsequently  to  its 
becoming  due,  the  right  of  action  was  gone,  it  was  gone  for  ever, 
and  could  not  be  revived  by  an  indorsement  to  the  plaintiff;  or, 
in  the  better  words  of  the  judgment : — 

"  The  present  liability  to  pay,  and  the  present  right  to  receive,  the 
amount  of  the  bill,  concurring  in  the  same  person,  operated  as  a 
payment  and  performance  of  the  contract  of  acceptance,  on  which 
consequently  no  action  could  afterwards  be  maintamed ;  and  we  are 
of  opinion  that  this  is  a  ground  of  defence  in  substance." 

This,  which  is  now  the  leading  case  on  the  subject,  is  fully  in 
liccordance  with  Freakley  v.  Fox,  9  B.  &  C.  130;  S.  C.  4  Man. 
&  R.  18. 
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2.  The  rales  that  a  covenant  not  to  sue  generally  is^  and  that 
a  covenant  not  to  sue  for  a  limited  time  is  not^  a  suspension  of 
a  right  of  action,  are  most  fully  established.  They  are  acknow- 
ledged as  far  back  as  21  Hen.  7,  b.  10,  p.  30 ;  and  were  clearly  laid 
down  in  the  case  of  Deux  v.  Jeflferies,  Cro.  Eliz.  352.  That  was 
an  action  of  debt  on  bond.  Flea,  that  the  plaintiff  by  inden- 
ture covenanted  that  he  would  not  sue  on  the  bond  before 
Michaehnas;  and  it  was  agreed  that  the  action  being  thereby 
suspended  was  gone  for  ever.  But  the  Court  resolved  for  the 
plaintiff : — 

*^  For  it  is  only  a  covenant,  and  shall  not  ensue  as  a  release ;  and 
it  is  not  to  be  pleaded  in  bar ;  but  the  part^r  is  put  to  his  suit  of 
covenant  if  he  be  sued  before  the  time.  But  if  it  had  been  a  coye- 
nant  that  he  would  not  sue  at  all,  then  peradventure  it  might  ensue 
as  a  release  and  be  pleaded  in  bar,  but  not  here ;  for  it  never  was 
the  intent  of  the  pames  to  make  it  a  release." 

And  it  was  adjudged  for  the  plaintiff.    Also  in  Eolle's  Abridg. 
939,  "Extinguishment  (L),  it  is  laid  down: — 

**  K  the  obhgee  covenant  with  the  obligor,  who  is  bound  to  per- 
form covenants  not  to  molest  or  sue  him  before  a  certain  day,  that 
is  not  any  suspension  of  the  debt ;  for  the  proper  meaning  is,  a 
covenant  not  to  sue  before  a  certain  day,  and  not  to  make  that  a 


See  also  Comberbach,  123 ;  Ayliff  v.  Scrimshire,  1  Shower, 
46;  Co.  Litt.  236;  Thimbleby  v.  Barron,  3  Mee.  &  W.  210; 
Ford  V.  Beech,  17  Law  J.  (N.  S.)  Q.  B.  114;  Gibbons  v, 
Vouillon,  19  Law  J.  (N.  S.)  74.  The  reason  of  this  distinction 
seems  to  be  the  desire  of  the  Courts  to  carry  the  intention  of 
the  parties  into  effect,  and  also  to  avoid  circuity  of  action.  H 
it  had  been  held  that  a  covenant  not  to  sue  for  a  limited  time 
was  a  good  plea  in  bar  to  an  action  brought  during  that  time,  it 
must  have  been  on  the  ground  that  the  right  of  action  was  sus- 
pended, and  if  suspended  it  must  be  gone  for  ever,  which  clearly 
was  not  the  intention  of  the  parties;  and  therefore  the  Courts 
have  held  that  such  a  covenant  does  not  amount  to  an  answer  to 
the  suit,  but  only  affords  the  covenantee  a  good  ground  of  action 
for  the  breach  of  it.  But  in  the  case  of  a  general  covenant  not 
to  sue,  the  intention  of  the  parties  must  have  been  that  the 
cause  of  action  should  never  be  enforced :  and  carrying  that  in- 
tention into  effect,  it  is  now  clearly  established  that  such  a 
covenant  releases  the  cause  of  action,  and  it  is  gone  for  ever.  In 
the  judgment  of  Smith  v.  Mapleback,  1  T.  R.  446,  it  is  said  :— 

"  It  is  on  this  ground  (circuity  of  action)  that  the  Court  haive  conr 
strued  express  words  of  covenant  into  a  release.     As,  supposing  the 
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obligee  of  a  bond  corenanted  ihat  he  would  not  sue  upon  it,  the 
Courts  say  that  shall  operate  as  a  release ;  for  if  it  operated  onlj 
as  a  ooyenant  it  would  produce  two  actions." 

And  on  this  ground,  too,  we  see  the  reason  for  the  distinction 
that  a  general  covenant  not  to  sue  does,  and  a  limited  covenant 
does  not,  operate  as  a  release.  For  if  a  creditor  were  to  cove- 
nant generally  that  he  would  not  sue,  it  is  dear  that  the 
damages  for  the  breach  would  amount  at  least  to  the  whole  of 
the  original  debt  recovered.  But  damages  for  breach  of  a 
limited  covenant  may  be  very  slight,  as  in  the  case  of  action 
brought  on  the  31st  of  August,  in  contravention  of  a  covenant 
not  to  sue  before  the  1st  of  September ;  when  doubtless  the 
amount  of  the  original  debt,  and  of  the  simi  recovered  as  damages 
for  suing  thereon,  would  be  so  unequal,  that  no  objection  on  the 
ground  of  circuity  would  arise. 

The  case  of  Stracy  v.  The  Bank  of  England,  6  Bing.  754,  has 
often  been  quoted  as  an  authority  that  a  covenant  not  to  sue 
for  a  hmited  time  is  a  good  answer  to  an  action,  and  certainly 
the  words  of  the  judgment  would  lead  to  such  an  impression ; 
but,  on  examining  the  facts  of  the  case,  it  will  be  found  that 
such  a  doctrine  was  unnecessary  to  support  the  judgment  given. 
In  that  case  the  transfer  of  some  stock  had  been  forged  by  the 
celebrated  Fauntleroy ;  the  Bank  of  England  agreed  to  replace 
the  stock,  provideld  the  plaintiffs  would  prove  for  the  amount 
under  the  bankruptcy  of  the  house  of  which  Pauntferoy  was  a 
partner  j  the  Court,  throughout  its  judgment,  seemed  to  regard 
this  agreement  as  the  cause  of  action ;  and  it  was  clear  that, 
until  the  plaintiffs  had  proved  under  the  commission  (which  had 
not  been  done),  they  were  not  entitled  to  recover  on  this  con- 
tract; not  on  the  ground  that  the  agreement  suspended  the 
action,  but  that  imtil  it  was  performed  on  the  plaintife'  part,  no 
cause  of  action  existed  against  the  defendants.  If,  however,  this 
case  cannot  be  reconciled  on  these  grounds,  we  must  take  it  as 
overruled ;  for  there  can  be  no  doubt  that  such  an  agreement 
would  not  amount  to  a  suspension  of  the  right  of  action. 

Clear  as  it  is  that  a  covenant  not  to  sue  for  a  limited  time  is 
no  bar  to  an  action^  yet  if,  in  addition  to  that  covenant,  there  is 
a  clause  stating  that  if  the  action  be  brought  the  right  shall  be 
forfeited  and  gone,  that  will  amount  to  a  good  answer.  In 
Carivell  v.  Edwards,  Carthew,  210;  S.  C.  1  Show.  830,  a  cove- 
nant not  to  sue  for  a  limited  time,  "  Sub  poena  relictionis  et 
exonerationis  debiti  vel  debitarum  talium  personarum"  was  held 
a  complete  defeasance,  and  therefore  a  good  answer  to  action 
brought.  And  in  Boilers  Abridg.  939,  "Exting."  (L),  in  continu- 
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ation  of  the  passage  from  the  same  work  given  above^  it  is 
said: — 

"  But  if  the  obligee  grant  to  the  obligor  that  he  will  not  sue  on  the 
obligation  before  a  certain  day,  and  that  if  he  do  that,  the  said  cove- 
nant shall  be  as  an  acquittimce,  and  that  the  obligation  shall  be  void, 
and  of  no  effect,  that  is  a  suspension  of  the  obligation,  and  conse- 
quently a  release." 

See  also  Ayliflf  t?.  Scrimpshire,  Carthew,  63,  and  Gibbons 
v.  Vouillon,  8  C.  B.  483;  S.  C.  19  Law  J.  (N.  S.)  Exch.  34. 

3.  We  now  pass  to  the  consideration  of  that  branch  of  this 
subject  which  is  doubtless  an  exception  to  the  rule  that  a  right 
of  action  once  gone  is  gone  for  ever.  It  exists  in  this,  that  if  having 
a  cause  of  action,  a  bill  of  exchange  is  accepted  for  and  on 
account  of  such  debt,  until  the  bill  arrives  at  maturity  the 
action  cannot  be  proceeded  with ;  and,  to  a  certain  extent,  this 
must  be  treated  as  differing  from  the  general  principle  above 
referred  to.  In  Comberbach,  124,  Holt,  C.  J.,  is  reported  to 
say,— 

'*  That  the  rule  that  a  personal  action  once  suspended  is  for  ever 
extinct,  does  not  hold  in  all  cases.*' 

And  it  may  be  that  this  is  one  of  those  cases  in  which  the 
rule  does  not  hold.  But  the  decisions  establish  that  the  ac- 
cepting of  a  bill  of  exchange  for  and  on  account  of  a  debt  is  not 
to  be  regarded  strictly  as  a  suspension  of  the  hght  of  action,  but 
rather  as  a  conditional  payment. 

In  Griffiths  v.  Owen,  13  M.  &  W,  58—64,  PoUock,  C.  B., 


*.*  The  cases  of  Chamberlayne  «.  Delaniire,  2  Wils.  353,  and  Kears- 
lake  V,  Morgan,  5  T.  £ep.  513,  undoubtedly  establish  that,  in  the 
case  of  a  money  demand,  if  the  creditor  accepts  a  promissory  note,  or 
an  order  for  the  payment  of  money  on  account  of  the  debt,  that  is  a 
sort  of  qualified  and  conditional  payment,  and  may  be  so  pleaded." 

And  this  is  recognised  in  James  w.  Williams,  18  M.  &  W. 
828;  Fordt;.  Beach,  17  Law  J.  (N.  S.)  Q.  B.  114.  But  such 
a  bill  or  note  must  be  negotiable ;  as,  if  it  were  not  so,  it  may  he 
the  plaintiff  could  take  no  interest  in  it.  See  James  v,  Williams, 
where  it  is  said : — 

"  Now  the  rule  which  has  been  laid  down  in  Kearslake  t^.  Morgan, 
and  which  has  been  confirmed  in  modem  cases  in  this  court,  is  that 
where  bills  of  exchange. are  stated  to  have  been  delivered  for  or  on 
account  of  a  promissory  note,  or  any  other  sum  in  the  declaration 
mentioned,  then  it  is  to  be  taken  as  a  conditional  payment,  but  this 
rule  is  confined  to  neaotiable  instruments  alone ;  and  it  must  appear, 
on  the  face  of  the  plea,  that  the  plainiiff- takes  an  interest  m  the 
negotiahle  instrument." 
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And  etei^  this  does  not  spply  to  debts  of  4  hi^r  nature 
than  bills  of  exchange.  For  instance,  a  bill  of  exchange  has 
been  held  no  conditional  payment  of  a  debt  due  for  rent  (Davis 
V.  Gjde,  2  Ad.  &  Ell.  623) ;  or  on  a  bond  (Wortfaington  v. 
Wigieyv  3  Bing.  N.  C.  454} ;  for  an  agreement  by  simple  con* 
traet  cannot  alBEect  a  tipedslty,  or  debt  of  ec^ual  degree. 

flegarding  th^s  the  giving  of  a  bill  of  exchange  as  a  co&- 
ditioiud  payment^  it  is  but  reasonable  that^  as  sooi^  as  the 
condition  is  brd&en,  $.  e.  as  soon  as  the  bill  is  not  pasid  when 
dQe»  the  rights  of  the  parties  aire  the  same  as  if  the  payment 
had ne^er  been  made;  so  that,  if  a  bill  so  given  be  not  paid  at 
malmity,  the  original  right  of  action  revives.  We  must^  hovr- 
ever>  somewhat  qualify  this;  for  the  instrument  must  not  only 
be  unpaid,  but  a^  must  be  in  the  hands  of  the  plaintiff,  and 
not  he  outstanding  in  those  of  a  third  person;  for  the  defendant 
dian  not  be  liaUe  to  be  sued  on  the  original  debt,  aatd  also  on 
the  bill  (Keandake  v.  Morgan,  6  T.  Bep.  513;  Bunder  v, 
Hslton,  4  Bing.  464). 

I^  however,  the  parties  agree  that  the  bill  should  be  given  in 
satiflfindion  and  discharge  of  the  debt,  and  not  as  a  mere  security 
for,  or  ccmditional  payment  of  it,  such  an  agreement  will  be 
carried  into  efifeet;  for  as  soon  as  the  bill  is  so  given,  it  amounts 
to  a  good  accord  and  satisfaction  (Sard  v.  Bhodes^  I  M.  &  W. 
153;  S.  C.  4  Dowl.  748;  Lewis  v.  Lyster,  2  Cr.  M.  &  B.  704; 
3.  C.  4  DowL  877).  But  this  proceeds  from  the  agreement^ 
aad  not  6rom  the  bare  aet  of  giving  the  bill. 

If  a  bill  of  exchange  be  given  ^^fotf  and  on  acooudat  of^^  a 
debty  this,  itt  aceorlaaee  with  Keaorsldke  v.  Morgan  and  Qrif- 
fiths  r,  Owen,  asaounts  only  to  a  eonditional  paymaMly  and*  is 
no  satisfiictxm.  And  in  the  case  of  Maillard  v.  The  Duke  of 
Aigyle,  1  Dowl.  &  L.  P.  C.  586,  wh^re  it  was  pleatded  that  a 
bill  had  bees  given  "  in  paymefit/'  it  was  held  that  those  words 
did  not  amount  to  satis&ctioii.  So  iuBmblin  v.  Dartnell, 
12  Mec.  ft  W.  830;  ».  C.  13  Law  J.  Eep.  (N.  S.)  Exch.  255, 
'^discharge''  waa  decided  not  tor  mean;  ^^ satisfaction;^'  and  in 
MeDowaU  v.  Boyd,  17  Low  J.  B^.  (N.  S.)  Q.  B.  295,  it  was 
pleaded  that  the  def(»i)dant  deliveted  to  the  plaintiff  a  bill  of 
exchange  '^for  and  on  account  of,  and  in  payment  and  dis- 
(diarge/^  and  the  Court  deddied  diat  whatever  might  be  the 
^UKt  meaning  of  the  words^  "  m  pa3rmant  and  discharge,''  their 
1^  ^E^et  was  not  equivalent  to  "  satisfaction.^'  As  to  effect  of 
words  ''to  take  up''  and  ''in  lieu  of"  see  Gold^ede  v.  Gottrell, 
2  Mee.  &  W.  20.  The  presumption,  in  the  first  instance,  will 
be  that  »  biUi  has  been  given  "  for  and  on  account  of"  (Sayer  v. 
Wagalaff,  &Beav.  41^.    As  to  amount  of  evid^ice  necessary 
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to  show  that  it  has  been  accepted  in  satis&ction  and  dischaarge^ 
see  Baker  v.  Jubber,  1  M.  &  Gr.  212).  Therefore,  if  a  bill  of 
exchange  has  been  given  and  accepted  in  complete  satisfaction 
and  discharge  of  a  debt,  it  should  in  express  woids  be  so  pleaded. 
It  was  decided  in  the  case  of  Simon  v.  Lloyd,  2  Cr.  M.  &  B. 
187,  that  where  a  bill  had  been  given  *'  for  and  on  accomit  of'' 
a  debt,  a  plea  to  that  effect  should  show  that  the  bill  is  not  due ; 
and  in  Mercer  v.  Cheese,  4  M.  &  Grr.  804;  S.  C.  5  Scott,  N.  B. 
664,  that  if  the  bill  be  overdue  and  unpaid,  it  should  be  shown 
by  the  plea  that  it  was  outstanding  in  the  hands  of  a  third 
person.  And,  in  the  subsequent  case  of  Price  v.  Price,  16  Law  J. 
(N.  S.)  Exch.  99,  the  Court  of  Exchequer  held  that  if  the 
instrument  were  made  payable  to,  or  made  by  a  third  person,  as 
in  the  case  of  Kearslake  v.  Morgan,  a  plea  stating  the  delivery  and 
acceptance  of  the  negotiable  instrument,  is  a  sufficient  answer  in 
the  first  instance;  the  fact  that  the  plamtiff  had  paid  the  bill  at 
maturity  in  the  former  case,  or  that  it  had  been  dishonoured, 
and  notice  of  that  dishonour  given  to  the  defendant  in  the 
latter,  forming  the  proper  subject  of  replication :  but  if  the  plea 
state  no  more  than  that  a  negotiable  note  is  given  for  and  on 
account  of  a  debt,  by  which  the  defendant  promised  to  pay  the 
plaintiff  or  order  a  sum  of  money,  and  does  not  show  that  the 
note  is  still  running  or  outstanding,  such  plea  would  be  no 
answer  to  an  action  brought  on  the  original  debt. 

4.  The  leading  case  we  are  now  considering  has  also  decided  that 
payment  can  be  made,  or  satis&ction  given  by  a  stranger,  if  his 
act  be  adopted  by  the  debtor.  The  decision  on  this  point  is  of 
much  importance,  for  the  authorities  upon  it  are  contradictory, 
and  in  the  late  case  of  Jones  v.  Broadhurst,  9  C.  B.  173,  the 
Court  of  Conunon  Pleas  having  no  occasion  to  decide  the  ques- 
tion expressly,  treated  it  as  an  open  and  moot  point.  Li  Fitz. 
Abr.  "Annuities,"  pi.  51,  Hil.  83  Ed.  1,  a  case  is  reported,  a 
translation  of  which  is  as  follows :  ''  Annuity  against  heir  upon 
a  deed  of  grant  made  by  his  £&ther,  until  the  defendant  [read 
plaintiff  1  was  advanced  to  a  '  convenable^  benefice ;  (Tilton)  after 
the  death  of  our  father,  our  mother  gave  to  the  plaintiff,  at  our 
procurement^  and  in  our  discharge,  the  deanery  of  T.,  of  which 
the  plaintiff  is  now  seized.  (HeUe)  The  writing  is  until  he  be 
advanced  by  the  grants  or  his  heirs.  (Hengham)  Qui  per  aUum 
facU  per  se  ipeum  facere  videtur,  and  awards  that  he  answer 
over.  (Heile)  The  mother  of  the  defendant  gave  us  the  deanary 
for  our  service,  and  not  in  discharge  of  the  annuity,  and  thu 
he  is  ready  to  verify.     Et  alii  e  contra  J^ 

The  words,  "  at  our  procurement,"  may  imply,  that  the  mother 
was  the  agent  for  the  heir ;  but  the  more  probaUe  construction  iS; 
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''  at  our  request  she  gave  a  benefice  of  her  own/'  and  if  this  be 
no,  the  case  is  certainly  an  authority  in  fayour  of  the  decision 
in  Belshaw  p.  Bush.  Again  in  Fitz.  Abr.  ^'Barre/'  pi.  166^  Mich. 
36  Hen.  6^  it  is  said,  '^  If  a  stranger  does  trespass  to  me,  and 
one  of  his  relations,  or  any  other  person  gives  any  thing  to  me, 
for  the  same  trespass,  to  which  I  agree,  the  stranger  shall  have 
advantage  of  that  to  bar  me;  for  if  I  be  satisfied,  it  is  not 
reason  that  I  be  again  satisfied/'  Quod  tota  curia  concessit. 
And  in  the  case  of  Jones  v.  Broadhurst,  referred  to  above,  the 
Court,  although  it  came  to  no  decision  on  the  point,  said, ''  It 
must  be  obvious  that  the  decision  in  36  Henry  6,  reported  in 
litsherbert,  is  consistent  with  reason  and  justice.'' 

There  are  certain  cases  and  dicta  (see  Fitz.  Abr. "  Dette,"  pi.  88, 
Hil.  86,  Ed.  8;  Rtz.  N.  B.  121  M.;  6  Vin.  Abr.  515;  Bro. 
Abr.  "Contract,"  pi.  29)  which  may  appear  contrary  to  the 
above  doctrine,  but  are  distinguishable  in  this,  that  they  do  not 
refer  to  the  case  of  payment  or  satisfaction  by  a  stranger,  but 
to  a  bond  or  security  given  by  him  in  respect  of  the  original 
debt.  It  is  true,  that  if  a  debtor  on  simple  contract  give  a 
bond,  the  simple  contract  is  merged,  and  the  remedy  is  on  the 
bond;  but  if  a  stranger  do  so,  the  original  debt  can  still  be 
sued  upon :  but  this  does  not  show  that  there  cannot  be  any 
satisfaction  by  a  stranger,  for  a  bond  given  by  him,  was  given  as 
a  security  for  and  collateral  to,  and  not  in  substitution  of,  the 
original  debt.  The  case  of  Grymes  v.  Blofield,  Cro.  Eliz.  541, 
as  there  reported,  is  certainly  an  authority  to  the  effect,  that  a 
debt  cannot  be  satisfied  by  a  stranger.  To  debt  on  bond  it  was 
pleaded,  that  J.  S.  had  surrendered  a  copyhold  tenement  to  the 
plaintiff,  in  satisfaction,  which  he  had  accepted,  and  the  plea  was 
held  bad ;  but  in  Belle's  Abr.  471,  the  case  is  reported  as  being 
decided  in  favour  of  the  defendant,  the  plea  bemg  held  good. 
However,  the  result  of  a  careful  search  amongst  contemporaneous 
manuscripts  (made  by  the  direction  of  the  Court  for  the  pur- 
pose of  the  judgment  in  Jones  v.  Broadhurst)  tends  to  prove 
that  the  report  in  Croke  is  the  correct  one ;  and  this  case  must, 
therefore,  be  taken  as  an  authority,  in  opposition  to  the  rule 
established  by  the  leading  case.  Grymes  v.  Blofield  was  recog* 
msed  in  the  case  of  Edgcumbe  v.  Bodd,  6  East,  294,  but  the 
decision  turned  upon  a  different  point,  and  the  principle  nega- 
tived in  Gbrymes  t^.  Blofield  was  scarcely  ai^ed  or  considered. 
Thuman  v.  Wild,  11  Ad.  &  Ell.  458,  is  not  to  be  regarded  as 
an  authority  either  way,  as  it  only  decided  that  satisfaction  can 
be  made  by  a  co-trespasser,  he  not  being  regarded  as  a  stranger. 
With  the  law,  therefore,  in  this  state  of  uncertainty,  the  express 
decision  by  the  leading  case,  that  payment  can  be  made  by  a 

2b2 
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stranger,  cannot  be  regarded  as  other  than  important.  The 
ease  of  James  v.  Isaacs,  22  Law  J.  (N.  S.)  C.  P.  72,  decided 
subsequently  to  Belshaw  v.  Bush,  is  no  authority  against  it : 
in  that  case  it  was  pleaded,  that  the  plaintifif  accepted  an  agree* 
ment  by  a  stranger,  and  the  performance  of  it,  in  fall  satmfac- 
tion  and  discharge  of  the  agreement  between  the  plaintiff  and 
the  defendants ;  and  this  was  held  bad,  because  the  plea  did  not 
show  that  the  agreement  and  payment  made  by  the  stranger, 
were  made  by  or  on  behalf  of  the  defendants,  or  that  th^ 
adopted  them;  and  on  that  ground,  the  Court,  whilst  it  fully 
recognised  the  authority  of  Belshaw  v.  Bush,  distingoished  thu 
case  from  it.  Hbnbt  James. 


EQUITY. 


Mortmain — Limits  op  the  Statute  9  Geo.  2,  c.  36 — Shares 
IN  Companies  having  an  Interest  in  Land. 

Myers  v.  Perigall,  17  Jur.  145. 

What  descriptions  of  property  are  within  the  Act  oommcmly, 
but  erroneously,  called  "the  Mortmain  Act?*'  Does  the  Act 
affect  shares  in  partnerships  or  companies  possessed  of  land 
simply  as  an  investment  for  the  purposes  of  trade  ?  Does  it 
extend  to  shares  in  dock  companies,  canal  companies,  railway 
companies,  which  must  necessarily  be  holders  of  land  ?  These 
are  important  questions.  "Property  of  this  kind,''  as  Lord 
Truro  remarked,  in  sending  the  case  before  us  to  tiie  Court  of 
Common  Pleas,  "  has  now  become  so  large,  and  so  extensive, 
and  it  is  a  question  so  likely  frequently  to  arise,  and  which 
has  already  so  often  arisen,  and  led  to  conflicting  decisions,  tiiat 
it  appears  to  me  extremely  important  to  put  it  in  some  oonrse  of 
final  decision.'* 

The  Act  in  question  (stat.  9  Geo.  2,  c.  36),  after  veciting  that 
gifts  or  alienations  of  lands  in  mortmain  were  prohibited  by 
Magna  Charta  and  other  wholesome  laws,  as  prejudicial  to  the 
common  utility,  and  that  such  puUic  mischief  had  greatly 
increased  by  many  large  and  improvident  dispositions  made  by 
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langinriiing  or  ti^ng  persons  to  charitable  uses^  to  take  place 
after  their  deaths,  to  the  disherison  of  their  lawfal  heirs,  enacts^ 
that  no  lands  or  other  hereditaments  whatsoever,  nor  any  sums 
of  money,  or  any  other  personal  estate  whatsoever,  to  be  laid  out 
or  disposed  of  in  the  purchase  of  any  lands  or  hereditaments^ 
should  be  given  or  any  ways  conveyed  to  any  person  or  personti 
bodies  poUtic  or  corporate,  or  otherwise,  for  any  estate  or 
interest  whatsoever,  or  any  ways  chained  or  incumbered  by  any 
person  or  persons  whatsoever  in  trust,  or  for  the  benefit  of  any 
charitable  uses  whatsoever,*  unless  such  gifts  or  conveyance  of 
any  such  lands  or  hereditaments,  sums  of  money,  or  personal 
estate,  other  than  stocks  in  the  public  ftmds,  be  made  by  deed 
executed  and  enrolled  as  in  the  Act  mentioned.  And  the  8rd 
section  of  the  Act  provides  that  all  gifts,  grants,  conveyances^ 
appointments,  transfers,  and  settlements  whatsoever  of  any 
lands  or  other  hereditaments,  or  of  any  estates  or  interests 
therein,  or  of  any  charge  or  incumbrance  affecting  any  lands  or 
hereditaments,  or  of  any  stock,  money,  or  other  personal  estate^ 
or  securities  for  money  to  be  laid  out  or  disposed  of  in  the 
purchase  of  any  lands  or  hereditaments,  or  of  any  estate  or 
interest  therein,  or  of  any  charge  or  incumbrance  affecting  the 
same,  to  or  in  trust  for  any  charitable  uses  whatsoever,  which 
shall  at  any  time  be  made  in  any  other  manner  or  form  than  by 
the  Act  directed  and  appointed,  shall  be  absolutely  and  to  all 
intents  and  purposes  null  and  void. 

From  the  time  it  came  into  operation  (the  24th  of  June, 
1736),  the  terms  of  this  Act  have  received  a  very  wide  inter- 
pretation from  judicial  decisions.  Thus  gifts  of  leaseholds  to 
charitable  uses  are  void,  whether  specifically  bequeathed,  or 
included  in  a  residuary  clause ;  and  in  an  early  case  where  a 
testator,  who  was  possessed  of  a  lease  for  years  &om  the  Crown 
of  the  right  of  laying  chains  in  certain  parts  of  the  Thames  for 
mooring  ships,  devised  the  same  to  charitable  uses,  the  lease  was 
held  to  be  a  grant  of  an  interest  in  land,  and  within  the  statute, 
for  it  was  clearly  a  firanchise;  and  though  the  chains  were 
moveable,  it  was  no  more  personal  than  fairs  or  markets  (Negus 
V.  Coulter,  Amb.  367,  and  note  2,  by  Blunt). 

With  respect  to  mojiey  secured  on  mortgf^e.  Lord  Hardwicke 
appears  to  have  once  intimated  an  opinion  in  favour  of  a  resi- 
duary bequest  including  a  mortgage  (Vaughan  v,  Farrer,  2  Yesr 
Sen.  182) ;  but  that  opinion  has  not  been  followed,  and  it  was 
soon  well  settled  that  no  distinction  could  be  taken  between  a 
devise  of  mortgaged  premises  and  of  the  money  due  on  mort- 
gage ;  the  latter,  equally  with  the  former,  was  within  the  Act 
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(Attomey-Genewd  v.  Meyrick,  2  Ves.  Sett.  44;  and  tsee  4  Br. 
C.  a  221). 

"The  design  of  the  Act,"  said  Sir  John  Strange,  M.B.,  "was  to 
lay  a  restraint  on  every  method  whereby  land  might  possibly  come  to 
Buch  hands,  unless  by  the  manner  therein  prescribed :  the  first  part, 
therefore,  is  absolute,  leaving,  however,  more  liberty  as  to  personal 
estate ;  but  seeins  that  would  not  sufficiently  answer  the  intent  of 
the  Legislature  if  confined  to  land,  it  adds  a  prohibition  as  to  per- 
sonal estate,  that  it  should  not  be  given  to  be  laid  out  in  the  purchase 
of  land.  But  was  there  no  other  way  whereby  the  interest  in  land 
might  come  to  a  charitable  use?  xes,  money  due  on  mortgage 
was  a  charge  and  incumbrance  on  land,  the  payment  of  which  de- 
pended on  the  pleasure  and  ability  of  the  mortgagor ;  therefore,  the 
Parliament  has,  by  express  words,  taken  in  this  by  the  third  clause, 
the  words  of  which,  if  they  do  not  extend  to  the  case  of  mortgages, 
I  am  at  a  loss  to  know  for  what  purpose  they  were  put  in.  The 
meaning  was  that  you  shall  not  give  to  a  charitable  use  that  which 
is  or  may  be  a  charge  on  land,  though  not  so  at  the  time  of  the  gift. 
Suppose  a  sum  of  money  is  devised  to  be  put  out  on  a  mortgage  of 
freehold  lands,  is  not  this  restrained  by  the  Act  P  If  then  a  mere 
personal  chattel  may  not,  will  it  better  the  case  that  at  the  time  of 
the  gift  it  is  actually  vested  ?     And  how  absurd  would  it  be  in  the 

Parliament  otherwise I  should  think  that  on  the  first  clause 

mortgages  are  prohibited,  but  if  doubtful  on  the  first,  the  words  of 
the  other  clause  take  it  in  expressly.*' 

In  Knapp  v.  Williams  4  Ves.  430,  note,  Lord  Lough- 
borough,  C,  held  a  mortgage  of  turnpike  tolls  within  the 
statute,  although  the  security  was  taken  upon  the  tolls  simply, 
and  did  not  include  the  toU-houses  and  gates : — 

"The  mortgagee  would  have  a  right  to  come  into  the  Court  of 
Chancery  to  have  an  account,  and  a  receiver  appointed ;  he  would 
have  a  right,  by  the  aid  of  that  Court,  to  have  the  tolls  specifically 
applied  to  his  mortgage.  Consider  what  the  point  of  law  is  from  the 
nature  of  the  interest.  It  is  not  at  all  within  the  mischief;  but  the 
consequences  would  open  a  much  larger  field  for  charitable  donations. 
From  the  nature  of  the  interest  created  by  the  Act,  these  tolls, 
granted  in  perpetuity,  are  certainly  a  hereditament;  it  is  in  its 
nature  an  interest  affecting  land.     He  might  bring  an  assize  for 

these  tolls I  think  it  falls  within  the  general  words  of  the 

statute." 

So  money  secured  by  assignment  of  poor-rates  or  county- 
rates  is  within  the  Act,  and  will  not  pass  under  a  bequest  to  a 
charity.  In  Finch  v.  Squire,  10  Ves.  41,  Sir  William  Grant, 
M.  E.,  said : — 

"  There  is  no  solid  distinction  between  money  borrowed  upon  such 

a  security  as  this,  and  money  borrowed  upon  turnpike  tolls 

In  the  one  case,  the  public  caU  for  the  duty  on  account  of  the  passage 
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Along  the  land,  that  it  mtsy  be  laid  oufc  for  the  piupose  of  public 
adrantage,  the  repair  of  roads,  and  fou^ilitatmg  communication ;  in  the 
other  thej  actuaUy  burthen  the  land,  bj  burthening  the  occupier 
with  the  duty  for  other  public  purposes  of  convenience  and  advantage. 
The  land  pays  so  much  rent  in  consequence  of  the  occupier  being 
liable  to  the  poor-rates,  otherwise  the  landlord  would  have  more  rent ; 
so  all  that  is  paid  in  respect  of  the  land  is  g^ot  from  the  land  as  much 
as  the  rent  arises  out  of  the  land  itself;  it  is  more  properly  to  be  said 
to  arise  out  of  the  land  because  it  is  in  respect  of  the  occupation, 
than  the  tolls  for  the  mere  privilege  of  passing." 

So  a  bequest  of  bonds  of  the  commissioners  for  the  improve- 
ment of  the  city  of  Bath,  bonds  of  the  corporation  of  Bath,  and 
bonds  of  the  commissioners  of  a  turnpike^  for  a  charitable  pur- 
pose^ was  held  void  in  Howse  v»  Chapman,  4  Yes.  544;  where, 
however,  as  observed  by  Sir  C.  Pepys,  M.  E.,  in  The  Attorney- 
General  V.  Giles,  5  Law  J.  (N.  S.)  Chan.  46,  it  does  not  appear 
on  what  grounds  the  decision  was  made,  nor  on  what  estates 
the  bonds  were  secured. 

Thus  far  the  current  of  authorities  was  strongly  adverse  to 
the  validity  of  charitable  donations  by  will.  The  first  decision 
which  indicated  an  opposite  inclination  is  that  of  Lord  Cotten- 
ham,  when  Master  of  the  Rolls,  in  the  case  of  The  Attorney- 
General  V.  Giles,  already  mentioned.  That  was  a  bequest  of 
East  India  stock  to  Christ^a  Hospital ;  and  it  was  contended 
that  the  East  India  Company  being  holders  of  land,  the  charity, 
if  it  took  the  stock,  would  become  part-owner  of  land.  But  lus 
Honour  held  that  such  stock  was  not  within  the  Act,  observing, 
that  it  appeared  plainly,  by  a  reference  to  the  statutes  affecting 
the  company,  that  the  company  was  originally  unconnected  with 
land,  and  was  merely  a  trading  company.  The  only  land  they 
held  was  that  which  they  had  for  the  convenience  of  the  trade, 
&om  the  profits  of  which  they  must  pay  the  dividends. 

This  decision  was  followed  by  Lord  ikngdale,  M.  B,.,  in  March 
V.  The  Attomey-Greneral,  5  Bea.  433,  where  policies  of  assurance, 
by  which  the  directors  engaged  "to  pay  out  of  the  funds,^'  or 
"  that  the  funds  should  be  liable,^*  or  "  that  a  share  of  the  fonds 
should  be  paid,'^  are  not  so  connected  with  land  as,  under  the 
Mortmain  Act,  to  render  invalid  a  gift  of  them  to  a  charity, 
although  the  assets  of  the  assurance  companies  consist  partly  of 
real  estate. 

These  authorities  were  confirmed  by  Knight  Bruce,  V.  C.^  in 
Thompson  v.  Thompson,  1  Coll.  881 ;  and  by  Lord  Langdale, 
M.  B.,  in  Sparling  v.  Parker,  9  Beav.  450 ;  and  again  by  Knight 
Bruce,  V.  C.,  in  Hilton  v.  Giraud,  1  De  Gex  &  Sm.  183,  where 
Jbequests  of  shares  in  the  London  Gas-light  and  Coke  Company, 
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aod  other  oompaiues^  pessewing  real  e^tiate  kx  tbe^pvpoaefi  of 
their  respective  undertakings^  were  held  not  within  the  statute. 
'^A  trade/'  observed  his  Honour^  in  the  case  last  cited,  ^'am 
hardly  be  carried  on  without  some  interest  in  land.  Even  a 
merchant  must  rent  or  own  a  counting-house^  or  the  room  in 
which  he  carries  on  his  business.  The  business  of  these  com- 
panies consists  in  taking  care  of  goods  and  ships.  My  opinion  is, 
that  stock  in  these  corporations  is  not  an  estate  in  heineditaments^ 
corporeal  or  incorporeal^  within  the  meaning  of  those  expressions 
in  the  statute.'^ 

Thus  stood  the  law  on  this  important  question  down  to  the 
year  1848,  when  the  harmony  of  authorities  was  disturbed  by 
the  publication  of  a  case  decided  as  long  previously  as  the  year 
1823,  but  of  which,  owing  to  the  peculiar  method  of  reporting 
adopted  in  this  country,  no  record  was  made  public  for  a  quarter 
of  a  century.  We  allude  to  the  case  of  Tomlmson  v.  Tomlinson, 
reported  9  Beav.  459,  firom  a  manuscript  note,  for  wldch  tdie 
reporter  expresses  himself  "  indebted  to  the  kindness  of  a  firiend.^'^ 
The  testator  in  that  case  had  directed  certain  charitable  bequests 
to  be  paid  out  of  his  shares  in  canal  companies  incorporated  by 
Acts  of  Parliament,  by  which  it  was  expressly  dedai^d,  "  that 
the  said  shares  should  be  deemed  personal  estate,  and  should  be 
transmissible  as  such,  and  that  the  said  shares  should  be,  aad 
they  were  thereby,  vested  in  the  several  subscribers,  and  their 
several  and  respective  successors,  executors,  administrators,  and 
assigns,  to  their  and  every  of  their  proper  uses ;  ^' — declarations^ 
in  effect,  precisely  similar  to  those  under  which  Lord  Langdale 
and  Vice-Chancellor  Knight  Bruce,  in  the  cases  above  referred 
to,  declared  charitable  bequests  to  be  valid.  But  by  the  decree 
in  Tomlinson  v.  Tomlmson,  Sir  John  Leach,  as  it  was  now  dis- 
covered, had  declared,  ^^  that  the  charitable  bequests  which  were 
by  the  said  will  directed  to  be  paid  out  of  the  said  testator's 
canal  shares  were  all  void,  being  contrary  to  the  Statute  of 
Mortmain.'^ 

Here,  then,  was  a  clear  conflict  of  authority,  and  the  law 
was  again  restored  to  uncertainty.  The  words  of  the  Act  were 
large  :-^ '^  Lands  or  hereditaments,  or  any  estate  or  interest 
therein."  The  earlier  decisions,  on  which  we  rely  with  more 
than  usual  confidence  for  a  declaration  of  the  meaning  of  the 
Leg[islature,  gave,  if  possible,  a  greater  latitude  to  those  words^ 
for  the  purpose  of  avoiding  charitable  bequests.  Subsequently 
a  new  species  of  property,  not  contemplated  when  the  Act  was 
passed,  nor  when  those  decisions  were  made,  had  arisen,  and  was 
constantly  increasing  to  an  extraordinary  extent.  Recent  deci- 
sions had  determined,  that  the  ^edes  of  property  in  question 
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I  not  affecfted  bj  the  provisioiis  of  th^  Act ;  but  such  decisions 
were  not  unifinrm^  and  were  at  variance  with  the  principle  of  the 
earlier  authorities;  ^  and  although  Lord  Langdale^  in  Walker 
V.Milne,  11  Beav.  511;  and  Sir  J.  Knight  Bruce,  in  Ashton 
V.  Lord  Langdale,  15  Jur.  868,  notwithstanding  Sir  John 
Leach's  authority,  affirmed  the  doctrine  of  their  former  deci- 
sions in  &your  of  such  charitable  bequests,  it  was  impossible  to 
lo(4i^  up<m  the  state  of  the  law  relating  to  charitable  bequests  of 
this  nature  as  clear  and  satis&ctory.  Lord  Langdale,  in  his 
latest  decision  on  the  subject,  expressed  his  earnest  wish  that  the 
question  might  come  under  the  consideration  of  the  Lord 
Chancellor. 

In  Myers  9.  Perigall,  the  question  was  brought  under  the 
ccmsideration  of  the  two  Lord  Chancellors,  Lord  Truro  and 
Lcffd  St.  Leonard's.  That  was  an  appeal  from  a  decision  of 
the  late  Vice-Chancellor  d  England  (16  Sim.  583),  where  he 
held,  affirming  the  finding  of  the  Master,  that  certain  shares  of 
the  Northumberland  and  Durham  District  Bank,  bequeathed 
for  charitable  purposes,  were  diattels  real,  or  savouring  of  the 
realty,  and,  therefore,  within  the  statute.  By  the  deed 
establishing  the  bank  it  was  declared,  that  the  directors  should 

'  Whoever  will  be  at  the  paias  to  examine  the  earlier  aathoritiesy  will 
see  that  they  went  to  restrain,  not  only  such  charitable  donations  as  might 
have  the  enect  of  rendering  land  inalienable,  but  charitable  donations 
generally.  **  It  is  not  at  all  within  the  mischief,"  says  Lord  Loughborough, 
in  a  case  abready  mentioned  in  the  text,  "  but  the  consequences  would  &pen 
a  muck  la/rger  field  for  charitable  donations.**  Every  one  must  agree  with 
Lord  Langdales  remarks  in  Walker  «.  Milne,  13  Beav.  617: — "One 
of  the  counsel,  in  arguing  this  case,  did  not  exceed  the  liberty  which  he 
was  entitled  to  take  upon  himself  when  he  said  that '  The  Court  would 
have  done  a  great  deal  better,  by  at  once  expressing  its  disapprobation  of 
the  former  decisions,  and  by  overruling  them,  t&m  by  attempting  to 
reoon(nle  them,  or  to  come  to  a  conclusion  consistent  with  those  ytiot 
decisions.'"  Compare  the  observations  of  Lord  Brougham,  on  heanng  a 
late  appeal  case  in  the  House  of  Lords : — "  It  would  have  been  more 
satisfadory  had  the  learned  judges  admitted  at  once  that  they  erred 
in  deciding  that  case,  to  which  theur  decisions  in  the  two  latter  are  whoHy 
opposed.  But  this  silence  is  much  more  to  be  commended  than  the 
practice  sometimes  followed  in  esses  of  erroneous  judgments  afberwards 
departed  frqm ;  I  mean  that  <^  endeavouring  to  £nd  oat  special  drcmnh 
Btuioes  to  distinguish  the  several  cases,  for  the  purpose  of  makins  it 
appear  that  the  decisions  are  reconcileable.  Much  bad  law  is  uxxa 
occasionally  introduced,  and  not  soon  got  rid  of.  Parties  are  en- 
oonraged  to  try  points  which  ought  to  be  considered  desperate,  and  the 
Courts,  which  consult  those  coveting  cases,  are  not  seldom  misled  in 
search  afler  authority.  No  judge  ought  to  be  ashamed,  after  erring,  to 
acknowledge  his  error ;  still  less  has  a  Court  any  reason  for  so  misplaced  a 
skame,  so  imseemly  a  reluetanoe,  to  admit  that  the  di«>ensers  of  justice 
are  subject  to  the  common  lot  of  erring  humanify  "  (2  H.  L«  C.  666,  667). 
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nployed  capital ;  and  tbat,  for  tbat  ptnposei 
tbey  might  invest  the  same  on  mortgage  or  purchase  of  free- 
hold;  copyhold;  or  leasehold  lands,  tenements;  and  heredita^ 
mentS;  in  Great  Britain ;  and  might;  from  time  to  time;  sell 
the  samC;  and  reinvest  in  like  manner.  It  was  also  declared; 
^'  that  all  the  property  of  the  company;  as  between  the  share- 
holders thereof;  and  as  between  the  respective  real  and  personal 
representatives;  should  always  be  considered  and  deemed  to  be 
personal  estate/'  So  that  the  questions  involved  in  the  con- 
flicting decisions  noticed  above  wereC  fairly  raised.  Lord  Troro, 
C;  was  prepared  to  affirm  the  decision  of  the  Yice-ChanceUor 
of  England;  but  the  appellants  took  the  offer  of  a  (j^ase  for  the 
opinion  of  the  Court  of  Common  PleaS;  and  that  Court  certified 
that  the  bequest  was  a  legal  bequest  within  the  statute ;  and  in 
conformity  with  their  certificate  Lord  St.  Leonard's  held;  sup- 
porting the  recent  decisions  to  which  we  have  referred;  that  the 
property  was  well  given  to  the  charity. 

The  principle  upon  which  Lord  St.  Leonard's  supported  the 
recent  decisions;  the  current  of  which;  he  admitted;  had  set 
against  the  old  caseS;  was  thiS;  that  by  the  very  constitution  of 
the  partnerships  in  question;  the  liaterest  of  the  shareholders 
was  an  interest  in  personalty;  an  interest  which  niust  go  and 
remain  in  them  as  personally;'  and;  as  such;  would  pass  to 
their  personal  representatives;  to  the  absolute  exclusion;  under 
every  conceivable  state  of  circumstances;  of  their  real  repre- 
sentatives. The  subject  itself  was  an  interest  in  tradC;  and  in 
trade  only :  the  possession  of  land  was  an  adjunct  or  incident 
to  the  carrying  on  of  that  tradC;  and  it  was  immaterial  whether 
such  possession  was  a  necessary  adjunct;  as  in  the  case  of  dock 
and  other  companies;  the  very  names  of  which  implied  the 
possession  of  land  as  essential  tO;.  and  co-extensive  with;  the 
carrying  on  of  their  respective  undertakings;  or  whether  such 
possession  arose  under  powers  of  investment;  for  the  purpose  of 
accumulation ;  that  iS;  with  a  view  to  profit;  and  not  with  a 
view  to  hold  it. 

*^  Sup^se  this  banking  company  had  purchased  real  estate  under 
the  provisions  of  this  deed,  which,  no  doubt,  they  were  at  liberty  to 
do,  but  at  liberty  to  do  only  for  the  purpose  of  quasi  investment,  not 
to  purchase  it  as  real  estate  or  retam  it  as  real  estate ;  but  to  pur- 
chase it  as  they  would  a  vessel,  or  anything  that  was  the  subject  of 
value,  in  order  to  sell  it  to  advantage  at  a  future  period,  and  they  are 
bound  to  sell  it  by  the  terms  of  the  deed.  If  they  did  sell  it,  what 
were  they  to  do  with  the  money?  Why,  invest  it  in  the  Funds. 
Therefore,  it  is  not  property  as  real  estate  as  regards  any  partner." 
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No  one  or  more  of  tibe  partners  conld^  as  against  the  rest, 
enter  upon  and  daim,  or  charge,  or  oicamber,  any  portioii  of 
such  r^  estate.  No  partn^  has,  nor  can  any  partner  erer 
obtain,  any  higher  inteiest  in  respect  of  his  shares  than  as  an 
indiTidual  partner  seeking  profit  out  of  the  property  of  the 
partnership,  in  whatever  shape  that  property  may  be  found. 

"  Observe  what  the  difficulty  would  be.  If  a  partner  dies  at  one 
moment,  you  find  no  real  property,  but  you  find  the  same  interest, 
the  same  capital  to  be  disposed  of,  and  the  same  beneficial  interest, 
neither  more  nor  less.  If  be  dies  at  another  moment,  you  find  some 
real  property.  Could  that  alter  the  distiuction,  or  could  it  alter 
either  the  pfuarontee  of  interest,  or  the  nature  of  the  property  to  be 
given  by  hun  ?  Clearly  not.  Bis  legatees  would  take  neither  more 
nor  less  than  just  the  same  interest,  if  there  was  no  real  property 
purchased,  which  they  would  take  if  there  was  real  property  pur- 
chased. Therefore,  upon  all  principle,  I  should  hold  it  to  be  perfectly 
clear,  that  this  is  not  a  property  within  the  Act  of  Parliament." 

Upon  the  whole,  then,  we  infer,  from  the  foregoing  decisions, 
that  while  ''there  is  no  doubt,'^  as  Lord  St.  Leonard's  expressed 
it^  ''that  anything  which  is  dedicated  to  a  charity,  and  which 
sayours  of  realty,  is  within  the  Act  of  Parliament,^'  so  that 
I' you  cannot  dedicate  any  estate,  or  interest  in,  or  any  chai^  or 
incumbrance  on  real  estate; ''  nevertheless,  in  the  case  of  any 
partnership  or  company  possessing  land,  whether  for  the  pur- 
pose  of  carrying  on  the  trade  or  business  of  such  company,  as 
docks^  railways,  counting-houses,  or  as  an  investment  of  un- 
employed capital,  and  to  be  resold  at  a  profit,  shares  which  by 
the  constitution  of  the  company,  whether  as  declared  by  Act  of 
Parliament,  or  by  the  company's  deed  of  settlement,  would  pass 
to  the  executors  or  administrators  of  the  shareholder  or  partner 
to  the  exclusion  of  his  heirs,  are  not  a  species  of  property  within 
the  meaning  of  the  Act. 

The  more  recent  authorities  to  which  we  have  referred  should 
be  noted  in  reference  to  the  observations  in  Mr.  Shelford's 
"Treatise  on  the  Law  of  Mortmain,''  p.  160;  and  in  Mr.  Jar- 
man's  "Treatise  on  Wills,"  vol.  i.  p.  199 ;  in  the  latter  of  which 
it  is  stated  as  clear  that  "  the  statute  extends  to  canal  shares, 
*>ad  of  course  dock  or  railway  shares." 

It  should  be  observed  that  the  decision  of  Lord  Langdale,  in 
Walker  t?.  Milne  {ubi  supra) ^  that  bonds,  sectured  by  an  assign- 
"^t  of  "the  rates,  toUsj  and  duties"  of  certain  canal  com- 
pames,  were  not  within  the  statute,  and  which,  as  we  have  seen, 
^  opposed  to  some  of  the  earlier  authorities,  is  not  confirmed  by 
anything  which  fell  from  Lord  St.  Leonard's  in  the  leading  case, 
vho  leaves  it  "to  be  maintained  on  the  authority  of  that  learned 
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jadge/'  Also  tiiat  in  Asliton  v.  Lord  Langdale  ^ubi  mqrra), 
decided  two  years  after  Walker  v.  Milne^  Knight  Bmce^  Y .  C.^ 
held  mortgages  of  railway  undertakings  and  the  tolls  to  be 
within  the  Act.  *'  Railway  shares/'  his  Honour  said,  "  are  not 
covered  by  the  words  of  the  Act,  or  within  the  meaning  of  it ; 
but  mortgages  of  the  undertakings  and  the  tolls  proceed  from 
the  corporation  directly,  and  plainly  are  an  incumbrance  on,  and 
directly  and  immediately  charge,  hereditaments,  namely,  toUs  on 
the  land  itself  from  which  the  tolls  are  obtained/' 

H.  fi.  v.  Johnson. 


Statute  op  Limitations,  3  &  4  Wm.  4,  c.  27 — ^Express  Teust 
— ^Arrears  op  Annuity  secured  by  a  subsisting  Trust 
Term. 

Young  V.  Lord  Waterpark,  10  Jar.  1 ;  Cox  v.  Dolman,  17  Jur.  97. 

The  Stat  8  &  4  Wm.  4,  c.  27,  which  provides  for  the  limitation 
c^  actions  and  suits,  contains  special  provisions  for  cases  of 
express  trust.  The  25th  section  of  the  Act  provides  that  where 
any  land  or  rent  shall  be  vested  in  a  trustee  upon  any  expieas 
trust,  the  right  of  the  cestui  que  trust,  or  any  person  claiming 
through  him,  to  bring  a  suit  against  the  trustee^  or  any  person 
claiming  through  him,  to  recover  such  land  or  rent,  shall  be 
deemed  to  have  first  accrued,  according  to  the  meaning  of  this 
Act,  at  and  not  before  the  time  at  whidi  such  land  or  rent  shall 
have  been  conveyed  to  a  purchaser  for  a  valuable  considerationi 
and  shall  then  be  deemed  to  have  accrued  only  as  against  such 
purchaser,  and  any  person  claiming  through  him. 

In  all  cases  where  a  cestui  que  trust  seeks  to  recover  land  or 
rent  (in  the  sense  in  which  the  word  is  defined  by  the  first  sec- 
tion of  the  Act),  the  effect  of  this  secticm  is  clear.  It  rendeis 
lapse  of  time  unimportant  between  the  cestui  que  trust  and 
his  trustee  until  the  tmat  is  disturbed,  and  that  disturbance 
can  only  be  effected  by  such  a  denial  of  the  trust  as  takes  phce 
when  the  trustee  sells  to  a  third  party  for  valuable  consideration 
the  property  so  held  by  him  in  trust  (4  Dru.  &  War.  408). 

But  where  the  cestui  que  trust  seeks  to  recover  money  secured 
in  any  manner  upon  land  or  rent,  his  right  to  do  which  is  hmited 
by  the  40th  section,  or  arrears  of  rent,  or  interest  of  money  so 
charged^  his  right  to  recover  which  is  limited  by  th^  42nd  sec- 
tion^  great  difficulty  has  arisen  in  attempting  to  discov^  the 
true  meaning  of  the  Act.     For  the  25th  secticm  in  word* 
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extends  only  to  suits  for  the  recovery  of  the  land  or  rent  itself, 
and  neither  the  40th  nor  the  42nd  section  contains  any  reference 
to  the  25th  section,  or  any  provifiion  for  relief  against  a  trostee. 
Did  the  framers  of  the  Act  intend  to  keep  open  a  remedy  against 
a  trustee  of  land  or  rent  where  the  cestui  gu^. trust  is  entided  to 
the  very  subject,  and  to  dose  the  door  against  a  cestui  que  tnist 
of  the  produce  of  the  subject,  hovever  e&tensive  his  right  f 

This  question  arose  in  the  case  of  Young  v.  Lord  Waterpark, 
on  appeal  from  the  late  Yioe-ChanceUor  of  England  (6  Jur.  656 ; 
appeal,  10  Jur.  1).  There,  by  marriage  settlement,  lands  were 
settled  on  the  husband  for  life,  with  remainder  to  the  first 
and  other  sons  in  tail  male,  subject  to  a  term  of  five  hundred 
years^  thereby  created  and  vested  in  trustees,  for  the  purpose  of 
raiaing  10,0002.  for  the  younger  children  of  the  marriage,  on 
their  attaining  twenty-one.  hx  1804  the  tenant  fur  life  died,  al 
which  time  aU  the  children  were  of  age.  Upon  a  bill  being 
filed  in  1830  by  the  representative  of  two  of  the  children  against 
the  tenant  in  tail  and  the  trustees  of  the  term,  to  have  3,000/., 
the  residue  of  the  10,000^,  raised,  and  paid  out  of  the  estate. 
Lord  Lyndhnrst,  C.,^  held,  aflBrming  the  judgment  of  the  Vice- 
Chancellor,  that  inasmud^  as  there  could  be  no  adverse  pos^ 
MMion  by  a  trustee  as  against  his  cestui  que  trust,  the  daim  was 
not  bsrred  by  the  40th  section  of  the  Act. 

"In  this  case,"  said  his  Lordship,  "the  term  of  500  years  it 
itillinthe  trustees;  and  there  is  nothing,  therefore,  contained  in 
the  statute  to  prevent  them  &om  raising  wb  residue  of  the  10,000^ 
in  the  manner  directed  by  the  setUement;  and  the  money,  when  so 
nuBed,  would  he  held  by  them  as  trustees,  fer  the  purposes  of  the 
wtUement.  ...  To  a  case  like  the  present,  between  a  trustee  and 
ceHui  que  trust,  the  stabujto  has  no  i^pUostion.  The  trustree  di4 
not  hold  adversely  to  the  cestui  que  trust,  but  for  them,  and  for 
their  use  and  benefit." 

The  terms  of  the  Act  had  ocoasbned  much  emhanassment 
to  the  judicial  authorities,  but  by  the  decision  in  Young  u* 
Lord  Waterpark,  the  oonstmctioii  was  oonsidered  as  settled ; 
nor  would  the  question  have  ever  been  raised  again,  bat  tor  the 
deeision  of  Lord  Oottenham,  C,  in  Hunter  v.  Nockolds,  1  Mae. 
&  Oor.  640,  S.  C.  14  Jur.  256,  where  although  th^*e  existed 
a  trust  to  secure  the  annuity,  and  the  same  argument  might 

'  In  tlie  report  of  Cox  v.  Dolmsn,  17  Jur.  97,  this  decision  is  attrilmted 
tolord  Oottenhsm:  ^^  I  do  not  think,"  Lord  St.  Leonardos  is  reported  as 
laying  observed  in  the  eourse  of  the  ar|punent, "  that  Hunter  v.  Koclolds 
cui  be  eited  as  the  (minion  of  Lord  Cottenham  against  the  express  decisioa 
^  the  tame  judife  m  Young  «.  Waterpark."  Bat  sec  the  date  of  the 
lsUfirdecision.lOJur.I. 
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have  been  raised  on  tlie  25th  section  as  was  raised  in  Yonng  v. 
Lord  Waterpark^  yet  that  point  appears  to  have  been  entinly 
overlooked^  and  the  decision  of  the  Lord  Chancellor^  reversing 
that  of  Sir  J.  Wigram,  V.C,  proceeded  entirely  on  the  42nd 
section  of  the  Act. 

Here^  then^  fresh  doubts  and  difficulties  were  raised;  and 
those^  too^  of  such  importance^  that  in  deciding  the  case  of 
Cox  V.  Dolman,  which  we  have  placed  with  that  of  Young  v» 
Lord  Waterpark,  at  the  head  of  this  paper,  the  Master  of  the 
Rolls  expressed  his  anxiety  that  that  case,  in  which  the  same 
question  was  involved,  should  be  heard  before  the  full  Court  of 
Appeal  in  Chancery — Lord  St.  Leonard's,  C,  and  the  Lords 
Justices. 

Li  Cox  V.  Dolman,  a  testator,  by  his  will,  dated  1820,  devised 
lands  to  trustees,  to  the  use  and  intent  that  his  son  and  daugh- 
ters should  receive  out  of  the  rents,  a  rent-charge  of  200/.  each^ 
during  their  joint  lives;  and  that,  upon  the  decease  of  any 
one  of  them,  the  two  survivors  might  receive  thereout  one 
yearly  charge  of  300/.  each,  during  their  joint  Hves;  and  after  the 
decease  of  either  of  them,  that  the  ultimate  survivor  should 
receive  thereout  one  yearly  rent-charge  of  400/.  for  life,  with 
powers  of  distress  and  entry,  and  subject  thereto  to  the  use 
of  other  trustees  for  ninety-nine  years,  upon  trust,  for 
better  securing  the.  due  payment  of  the  rent-charges,  with 
remainder  Over.  The  testator  died  in  1829.  In  April,  1852, 
there  were  arrears  of  annuities  due  to  the  plaintiff,  one  of  the 
daughters,  for  between  nineteen  and  twenty  years.  The  quea* 
tion  was'  whether  the  estate  was  liable  to  more  than  six 
years'  arrears.  The  Court  held  that  it  was ;  and  it  was 
declared  that  the  whole  arrears  were  to  be  raised. 

"The  question,"  said  Lord  St.Leonard's,  "has  been  clearly  settled  by 
the  case  of  Toung  «?.  Lord  Waterpark,  fix)m  which  it  is  impossible  to 
distinguish  the  present.  Tjol  this  case,  the  legal  estate  remains  undis- 
turbed, and  the  person  who  has  that  estate  vested  in  him  is  a  trostee, 
and  va&j  recover  the  estate,  and  acquire  possession.  I  consider  it 
perfectly  clear,  that  so  long  as  that  nght  remains  in  the  trustees,  the 
rights  of  the  eestui  que  trust  are  not  barred ;  for,  as  the  trustee  can 
execute  the  trust,  it  follows,  that  when  he  does,  the  rights  of  the 
eestui  que  trust  immediately  arise,  and  he  is  entitled  to  the  full 
benefit  of  the  trust.  Sections  40  and  42  have  very  much  the  same 
object, — one  as  to  principal,  the  other  as  to  interest;  and  the  ques- 
tion is,  whether  they  constitute  an  independent  bar,  so  as  to  prevent 
the  trustees  from  raising  the  arrears.  I  cannot  see  any  ground  for 
such  an  argument,  it  bemg  admitted  that  this  is  a  subsisting  term  in 
the  trustee,  and  that  he  may  recover  possession  of  the  land. ...  I  am 
clearly  of  opinion,  that  there  is  no  ground  upon  which  to  impeach 
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the  decision  in  Young  «.  Lord  Wateipark.  I  liave  very  freaoentLy 
considered  that  case,  and  haye  neyer  been  able  to  find  any  fault  with 
the  decision." 

We  conclude^  therefore^  that  so  long  as  a  trust  term  to 
secure  annuities  or  legadeis  is  a  subsisting  term^  upon  which 
the  trustee  can  recover  possession,  the  annuitants  or  legatees 
are  not  barred  by  the  statiite  from  reooyering  any  amount  of 
arrears. 

The  case  of  Cox  v.  Dolman  may  be  noticed  in  reference  to 
Lord  St.  Leonard's  remarks  in  his  recent  ^^  Essay  on  the  New 
Statutes/'  p.  105,  where  the  same  view  is  adopted. 

H.  R.  V.  J. 


(870    ) 


i^ott  lUalfing  (t^m»^ 


COMMON  LAW, 

Del  Ckedere  Commission — GtrAHANTEE. 

Conturier  v,  Hastie,  22  Law  J.  Exch.  97. 

The  construction  of  the  guarantee  clause  of  the  4th  section  of 
the  Statute  of  Frauds  has  been  often  elaborately  discussed^  and, 
it  was  presumed,  thoroughly  settled.  The  leading  interpretation 
put  upon  it  has  been  that  laid  down  in  Willisuns's  Saunders, 
211  e  note  1,  supported  by  Lane  v,  Burghart,  1  Q.  B.  983 ;  Bird  r. 
Gammon,  8  B.  N.  C.  883;  Bushel  v.  Beavan,  1  B.  N.  C. 
103 ;  Green  t?.  Creswell,  10  Ad.  &  EU.  458. 

<<  The  question,"  says  the  learned  annotator,  "  whether  each  parti- 
cular case  comes  within  this  clause  of  the  statute  or  not,  depends, 
not  on  the  consideration  for  the  promise,  hut  on  the  fisict  of  the 
original  parly  remaining  liable,  coupled  with  the  absence  of  any 
liability  on  the  part  of  the  defendant,  except  such  as  arises  &om  his 
express  promise." 

John  William  Smith  lays  down  a  similar  rule,  more  tersely 
and  yet  more  fully.    Citing  the  above,  he  says : — 

^^  The  question  is,  whether  it  is  or  is  not  a  promise  to  answer  for  a 
debt,  default,  or  miscarriage  of  another,  for  which  that  other  con- 
tinues liable.  If  it  be  so,  it  must  be  reduced  to  writing,  nor  can  the 
consideration  in  any  case  he  of  importance^  except  in  such  cases  as 
Goodman  v.  Chase,  in  which  the  consideration  to  the  pjerson  giving 
the  promise  is  something  which  exiingfdshes  th^  original  debtor's 
liability." 

In  Morris  v.  Cleasby,  4  M.  &  S.  666,  a  del  credere  oommis- 
sion  was  declared  to  be  ^^  the  premium  or  price  given  by  the 
principal  to  the  factor  for  a  guarantee ;  it  presupposes  a  gua- 
rantee, that  the  obligation  of  the  factor  arises  on  the  guarantee, 
and  that  the  guarantor  is  to  answer  for  the  solvent  of  the 
vendor,  and  to  pay  the  money  if  the  vendee  does  not."  A 
del  credere  commission  does,  therefore,  appear,  prima  facie,  to 
have  all  the  incidents  of  such  an  undertaking  to  pay  the  debt, 
default,  or  miscarriage  of  another,  as  the  4th  of  the  statute 
requires  to  be  in  writing,  nor  is  it  to  be  wondered  at  that 
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Mr.  dutty^  in  the  last  editkm  of  hit  able  work  on  Gontracts, 
exmmkj  ao  states  the  law.' 

The  reverse  has,  however,  been  held  m  the  case  before  us. 
The  plaintiff  was  the  vendor  of  com,  whieh  the  defendant^  as  his 
del  credere  agent,  undertook  to  sell,  and,  in  fiact,  did  sell,  to  the 
vendee,  who  refused  to  abide  by  the  contract ;  and  the  defendant, 
being  sued  by  the  vendor,  it  was  objected  for  the  defendant,  that 
the  contract  was  a  guarantee,  not  in  writing,  as  required  by  the 
Statute  ei  Frauds.  The  Court  held  otherwise,  on  the  pound 
chi^y,  that  a  higher  reward  is  paid  in  del  credere  commissionB, 
on  account  of  the  greater  care  taken  with  the  sales,  and  the 
greater  responsibilily  incurred.  And  that  though  the  contract 
I'may  terminate  in  a  Ualnlity  to  pay  the  debt  of  another,  that 
is  not  the  immediate  o1:rject  for  which  the  consideration  is 
given;  and  this  case  resembles,  in  this  respect,  those  of 
Williams  y.  Leper,  8  Burr.  ISSiS,  and  Casthng  v.  Aubert, 
3  East,  825.''  The  Court  also  referred  to  similar  reasons  given 
in  one  of  the  American  Courts  for  this  same  decision  (5  Hill, 
N.  Y.  Report,  468). 

It  may  also  be  advanced  in  support  of  this  ruling,  that  inas- 
much as  the  del  credere  agent  did  not  disclose  the  name  of  the 
vendee  to  his  principal,  the  vendor,  nor  of  the  principal  to  the 
vendee,  there  is,  in  effect,  no  privity  of  contract  between  them, 
and  the  agent  is  himself,  not  only  personally,  but  solely  liable  to 
both  parties  (Hi^ins  v.  Senior,  8  M.  &  W.  884).  But,  if  so, 
there  is  no  subsLsting  debt  due  to  the  principal,  or  party 
to  whom  the  promise  is  made,  by  any  other  person  than 
the  guarantor;  and  the  only  debt  for  which  he  is  liable  to  the 
principal,  is  nof  the  debt  of  another,''  but  his  own  debt ;  for 
the  vendee  owes  the  principal  nothing,  nor  can  the  vendor  look  to 
the  vendee  for  payment,  but  solely  to  the  agent.  Thus,  it  was 
not  a  promise  made  to  the  person  to  whom  the  original  debtor 
was  liable,  as,  according  to  Eastwood  v.  Kennion,  it  must  be, 
to  require  a  written  note.  And  there  was  a  liability  on  the  part 
of  the  agent  dehors  that  which  arose  on  his  ezpresspromise, 
and  flowing  from  his  own  duty  and  obligation.  The  non- 
performance, therefore,  of  the  contract  between  the  latter  and 
&e  vendee  was  no  default  towards  the  plaintiff,  and  the  under- 
taking by  the  defendant  was  no  promise  to  answer  for  the 
debt  or  default  of  another  to  the  vendor. 

A  ^del  credere  commission  thus  is  not  a  guarantee,  but 

'  It  would  appear  to  be  now  settled,  that  the  liability  of  a  del  credere 
agent  is  collateral  to  that  of  the  vendee ;  that  his  oondnct,  in  short,  is 
strictly  a  guarantee ;  and  such  being  the  case,  it  follows  that  his  engage- 
ment should  be  in  writing.— Chitty  on  Cont.  196. 

vol.  XLIX.   NO.  XCIX.  2  c 
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implies  aft  originid  proiniae  by  the  agent  to  the  vendof  ,  and  aot 
a  collateral  one^  requiring  to  be  in  writing  under  the  Statute  of 
PratHk.  J.  C.  Stmohs. 


Abtificeks  unper  the  Tauck  Act. 

SWfiito  tr.  SandeilB,  22  Law  J.  C.  JP.  86 ;  Eiley  v.  Warden,  t  Exdi.  59. 

Tnc  'Truck  Act,  1  &;  2  Wm.  4>  c.  87>  enacts,  that  in  cartain 
spedfied  occupations  (chiefly  iron  manufactures  and  tninis^)  all 
artificers  are  to  be  paid  their  wages  for  any  labour  performdL  by 
tfaetn  therein  in  the  current  coin  of  the  realm,  and  not  in  goods. 
And  the  Act  goes  on  to  declare  all  contracfts  for  the  payment 
of  such  labour  otherwise  than  in  the  coin  aforesaid  illegal ;  and 
that  in  any  action  by  such  artificer  to  recover  his  wages,  the 
defendant  may  not  plead  the  payment  of  goods  in  lieu  of  money. 
Section  25  defines  artificers  to  be  '^persons  in  any  maimer  en- 
gaged in  the  performance  of  any  work,  employment,  or  opera- 
tion, of  whatever  nature  soever  in  or  about  tiie  sevend  trades,'' 
kt.  aforesaid. 

In  the  osses  cited,  the  question  arobe,  whether  a  person  who 
contracts  to  do  any  of  the  work  in  the  specified  empfoyments, 
and  does  it  by  mtons  of  men  he  em^ys  under  hi>m,  is  or  is  not 
an  artificer,  to  whom  money-wnges  a;re  tl»  cmly  legal  payment. 

In  Biley  t.  Warden,  whidi  is  the  parent  case  under  the  Act, 
the  plaintiff  had  contracted  to  perform  certain  cuttings  on  a 
railway;  and  it  was  proved  that  he  both  euplqyed  other  men 
to  do  the  job  and  Worked  at  it  himself.  It  was  held»  ttuft  inas^ 
much  as  it  was  no  part  of  the  contract  with  the  dcfendiaDttB  that 
he  should  woi^L  himself,  he  was  a  sub^contnietor,  aasd  not  an 
artificer,  within  the  meaning  of  the  Act ;  wfaidi  was  intended, 
in  fact,  to  protect  those  only  who  earn  tbrir  bread  by  their  daily 
labour,  and  who  are  to  receive  wageb  for  it,  but  that  the  prioe  di 
a  contract  cannot  he  regarded  as  wages  of  labour. 

In  Weaver  v.  Floyd,  21  Law  J.  Q.  B.  151,  the  same  point 
was  raised  again;  but  in  that  ease  the  phdnt^,  tiioogh  fae  iuni- 
brly  contrad;ed  for  work  to  be  done  in  a  colfiery,  neverthdeas 
contracted  also  to  work  himself.  This  was  held  to  diatingaish 
this  case  firom  the  last ;  and  Patteson,  J.,  said :' — 

'^Ktfae  agreement  was  that  the  plaiatiff  should  work  personally, 
though  he  may  employ  others  under  nim,  he  was,  I  think,  ^n  artificer 
under  the  Act  of  Parliament ;  but  if  the  contract  was,  that  the 
^luntiff  undertook  a  portion  of  the  time  to  gain  coal  by  the  hands  of 
others,  without  being  bound  to  go  to  it  or  to  work  at  it  himself, 
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then  I  should  say  that  the  oaae  fell  within  the  principle  of  Bilej 
V.  Warden." 

In  Sharman  v,  Sanders^  the  facts  were  very  similar  to  those 
in  Biley  v.  Warden.  The  plaintiff  had  not  (as  in  the  last-named 
case)  contracted  to  work  himself^  though  lie  had  done  so.  The 
only  point  of  difference  was,  that  in  Biley  v.  Warden  he  had 
sappUed  materials,  whereas  in  this  case  he  had  not.  It  is 
obvions,  that  such  an  incident  nowise  affects  the  princmle  laid 
down;  and  the  Court  upheld  the  decision  in  Biley  v.  Warden, 
and  ruled  that  the  plaintiff  was  not  an  artificer,  nor  within  the 
protection  of  this  Act. 

The  only  arguable  doubt  in  these  cases  seems  to  arise  entirely 
from  the  breadth  of  the  terms  of  the  interpretation  clause  aa 
respects  the  term  artificers,  who  axe  defined  as  ^^  persons  in  any 
manner  engaged  in  the  performance  of  any  work,  &c.,  of  what, 
natwre  soever,  in  or  about  the  seva^al  trades,^'  &c.  The  decisions 
of  the  Courts,  therefore,  in  effect,  define  the  words,  ^'engaged 
in  the  per&rmance''  as  meaning,  having  contracted  to  perform 
the  MTork  with  his  own  hands.  Mr.  Justice  Maule  explained 
the  principle  to  be,  ^^  that  the  Act  never  intended  to  protect  a 
person  who  speculates  on  the  state  of  the  labour  market,  and 
who  knowing  what  he  is  engaging  to  do,  knowing  what  he  has 
the  means  of  knowing  with  respect  to  the  present  and  probable 
future  rate  of  wages,  and  acquainted  with  the  wcnrk  to  be  done, 
eiig<^pa>  to  grt  a  oeortiun  quantity  of  work  done  at  a  certain 
price.''  The  persona  who  are  protected,  to  use  Mr.  Justice 
Maule's  word%  are  ^^  persons  who  are  hired  to  laboxur  with 
their  hands  for  daily  wages.''  It  is  to  be  wished,  that  if  the 
Legislatuite  had  this  very  rational  purpose  and  distinction  in 
view,  it  ahould  have  so  stated  it.  The  cases  cited  seem  to 
restrict  the  protection  given  by  the  terms  of  the  Act. 

It  is  worthy  cl  remark,  that  in^  each  of  the  cases  the  plaintiff's 
labourera  had  been  paid  part;ly  in  gooda  from  the  shop  of  the 
defendaniai  by  means  of  tickets  payable  therein.  They  (the 
labourers)  were  clearly  within  the  protection  of  the  Act,  and 
might  themselves  have  sued  for  t^ieir  full  money-swages.  This 
ought  have  been  used  aa  an  argument  in  support  of  the  view 
taken  by  the  Court,  for  it  never  could  have  be^i  intended  that 
the  protecticHi  should  extend  at  once  to  employed  apd  employer : 
even  though  the  latter  were  a  sub-ooptractor.  J.  C.  S. 


PARBirr  AND  Child. 

Beg.  V,  Smith,  re  Boreham,  22  Law  Jour.  Q.  B.  116. 

Thb  father  has  supreme  control  over  his  children,  and  the 

2c2 
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power  of  the  mother  over  them  is  subordmate  to-  his.  In  Bex  tn 
De  Maadevill^  5  East^-221j  it  was  held^  that  where  a  wife  has 
separated  firom  her  husband^  he  may^  by  habeas  corpus,  compel 
their  delivery  to  him,  even  though  at  the  breast.  There  is  a 
mistaken  notion,  nevertheless,  that  the  mother  can  insist  oir 
having  her  children  till  they  are  seven  years  old.  Bex  t;. 
Ghreenhill,  4  Ad.  &  EQ.  624,  is  a  strong  case  against  this  view. 
Not  only  is  the  father  entitied  to  the  custody  of  his  children, 
but  he  cannot  divest  himself  of  the  right,  as  this  leading  case 
folly  shows;  for  the  father  here  had  signed  an  agreement,  on 
his  wife's  death-bed,  that  he  would  allow  their  chHd  to  remain 
in  the  custody  of  its  unde,  and  would  not  seek  to  remove  it. 
He  afterwards,  notwithstanding  the  agreement,  took  her  away; 
and  the  Court  of  Queen's  Bench  held,  that  the  agreement  was 
merely  in  the  nature  of  a  consent,  which  the  father  might  at 
any  time  revoke.  A  father,  therefore,  cannot  divest  himself  of 
his  parental  right  to  the  custody  of  his  child ;  and  any  con- 
tract he  enters  on  to  do  so  is  revocable ;  and  the  Court  will 
interfere  actively  to  uphold  the  right  and  restore  the  child, 
even  where  the  father  has  parted  with  its  possession. 

J.  C.  S. 


Bailway  Company — ^Contbacts  with  Dibbcto&s. 

Foster  and  others  v.  Oxford  and  Wolverhampton  Bailway  Gompany, 
22  Law  Jour.  C.  P.  99. 

Thb  Companies  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16, 
s.  86,  provides  ''That  if  any  of  the  directors  [of  a  railway  com- 
pany] at  any  time  subsequent  to  his  election,  be  either  directly 
or  indirectly  concerned  in  any  contract  with  the  company,  or 
participate  in  any  manner  in  Ihe  profits  of  any  work  to  be  done 
for  the  company,  the  office  of  such  director  shall  become 
vacant.^'  On  the  strength  of  this  clause,  the  drfendants 
pleaded,  that  Barker,  one  of  the  plaintiffs,  was  a  director  at 
the  time  when  the  contract  was  made  on  which  the  action  was 
brought.  On  demurrer  to  this  pka,  Mr.  Justice  Maule  re- 
marked, that ''  The  statute  does  not  say  that  a  director  shall  not 
contract  with  the  •  company  ;'*  and  Mr.  Justice  Cresswell 
observed, ''  That  the  statute  did  not  say  that  the  contracts  are 
to  be  void,  which  disposed  of  the  case.''  The  Act,  as  the  Chief 
Justice  said, ''  Only  means  that  no  person  shall  be  interested  in 
a  contract  with  the  company  while  he  is  a  director,  and  if  he  be 
so,  then  the  penalty  is,  that  he  ceases  to  be  a  director.''  It  was 
well  put  by  Mr.  Gray,  for  the  defendants,  that  the  mischief 
which  the  Legislature  must  have  contemplated  is,  that  if  direc- 
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.tors  were  allowed  to  contract  with  the  company,  their  own 
interests  might  tend  to  make  such  contracts  mj^Tayourable  to 
the  shareholders.  We  cannot^  however,  agree  with  the  con- 
clusion drawn,  that  ^'if  the  only  consequence  be  that  such 
contracting  director  shall  cease  to  be  a  director,  there  is  no 
remedy  at  all  for  the  contemplated  mischief/^  It  seems  to  us, 
that  the  consequence  is  a  heavy  penalty,  and  sufiBiciently  reme- 
diable and  preventiye.  It  seems  that  the  contract  in  this  case 
was  made  as  far  back  as  April,  1846.  Supposing  the  plaintiff, 
Mr.  Barker,  to  have  remained  in  the  Board,  he  has,  neverthe- 
less, ceased  to  be  a  director  ever  since ;  for  the  clause  deposes 
him,  when  the  contract  is  made  ipso  facto,  and  every  one  of 
his  acts  mnce  done  is  invalid.  There  can  be  no  doubt  as  to  the 
somidness  of  the  decision,  but  as  railway  companies  may  not 
have  so  interpreted  the  Act,  we  have  thought  it  well  to  give 
what  prominence  we  could  to  this  case ;  the  practical  result  of 
which  is,  that  all  contracts  made  between  railway  directors  and 
the  company  to  which  they  belong  are  valid,  but  that  the 
director,  ipso  facto,  ceases  to  be  such.  J.  C.  S. 


Privilege  of  Attorney  in  producing  Documents. 

Dwyer  v.  CollinB,  7  Exch.  639 ;  Volant  «.  Soyer  and  Sjmons, 
22  Law  Jour.  C.  P.  83. 

The  relation  of  attorney  and  client  forbids  the  disclosure  of 
any  fact,  or  the  delivery  of  any  document,  of  which  the 
attorney  has  cognisance  or  possession  in  virtue  of  that  relation. 

The  above  cases  bore  entirely  on  the  production  of  docu- 
ments; and  first,  how  far  the  attorney  may  be  questioned 
about  it :  secondly,  on  refusing  to  produce  it,  on  what  terms 
secondary  evidence  of  its  contents  are  admissible. 

Although  the  decisions  do  not  alter  the  principle  of  the  law 
^  it  previously  stood,  the  privilege  of  the  attorney  is  so  far 
limited,  and  the  judgments  of  both  Courts  of  Common  Pleas 
and  Exchequer  are  so  positively  given,  that  it  is  expedient  to 
record  both  of  these  as  leading  cases  on  the  subject. 

As  regards  the  first  point, — the  trust  protected  in  the  attorney 
is  held  so  sacred  that  no  question  as  to  the  nature  of  the  docu- 
ment is  permitted.  It  may  not  be  even  asked  if  it  is  a  trust 
deed,  or,  if  a  wiU,  whether  of  personalty  or  realty;  and  still  less 
may  the  judge  look  at  it  to  ascertain  its  nature.  This  was  laid 
down  iu  the  judgment  in  Doe  rf.  Carter  t?.  Jones,  2  Mood.  & 
R.  47,  and  is  cited  and  fully  confirmed  in  Volant  v.  Soyer. 
This  rule  admits  of  no  exception.  As  Mr.  Justice  Maule  observed, 
"  In  many  cases  the  judge  would  be  the  very  last  person  to  whom 


876  Short  Leading  Cases. 

the  client  would  like  his  letter  or  deed  to  be  shown."  Whatever 
new  powers  may  exist  which  facilitate  the  production  of  docu- 
ments otherwise  than  by  means  of  the  attorney  in  possession  of 
them^  his  right  to  withhold  them^  if  he  got  possession  of  them  in 
his  professional  character^  is  inviolate  and  ''  entire/'  It  is  suffi- 
cient if  the  attorney  say  he  has  receired  the  document  profes- 
sionally to  justify  his  refusal  to  produce  it.  See  also  Harris  v.  Hill^ 
8  Starkie^  140.  The  privilege,  however,  extends  only  to  facts 
which  have  exclusivdy  come  to  the  knowledge  of  the  attorney 
by  reason  of  his  professional  relation  to  his  dieut.  K  he  be 
cognisant  of  them  aliunde j^  the  privilege  does  not  extend  to 
such  knowledge,  and  he  is  bound  to  disclose  them ;  though  it 
may  be  that,  *'  if  he  had  not  been  emplc^d  as  an  attorney  he 
probably  would  not  have  known  them.  Thus  he  may  prove  the 
client's  swearii^  to  the  truth  of  an  answer  in  Chancery ;  and 
his  handwriting,  by  seeing  it  in  documents  prepared  by  him  in 
the  name  of  his  employer.  In  the  same  way  he  may  prove  the 
fact,  that  a  particular  document  is  then  in  his  possession  and  in 
Court,  for  this  is  not  a  fact  professionally  communicated  to 
him''  (Dwyert;.  Collins).  See  also,  on  this  last  point,  Sevan i;. 
Waters,  1  Moo.  &  M.  285,  and  Coates  v.  Birch,  2  Q.  B.  252. 

As  regards  the  second  point,  it  is  settled  law,  that  where  the 
production  of  a  document  is  refused  on  the  ground  of  the  at- 
torney's privilege,  secondary  evidence  of  its  contents  is  admissible. 
And  as  the  law  makes  no  degrees  of  secondary  evidence,  any 
will  suffice.  This  was  finally  decided  in  Doe  d,  Gilbert  r.  Boss^ 
2  Exch.  122. 

In  that  case,  however,  another  point  was  mooted,  which  was 
left  undecided,  namely,  that  though  the  attorney  might  refuse  to 
produce  a  document— insisting  on  his  privilege — ^the  client  might 
waive  it :  thus  unless  he  also  were  subpoenaed  to  produce  the 
document,  and  refused  to  do  so,  all  was  not  done  that  might  be 
done  to  show  that  the  primary  evidence  was  unattainable,  so  as 
to  let  in  secondary  evidence. 

This  point  was  again  mooted  in  Newton  v.  Chaplin,  19  Law 
Jour.  C.  B.  374,  and  in  Volant  t?.  Soyer ;  in  which  latter  case 
reference  was  made  to  the  opinion  expressed  by  Mr.  Ktt  Taylor 
in  his  very  able  work  on  Evidence.     He  says : — 

"  It  may  be  questionable  whether,  in  the  event  of  an  attorney  de- 
clining to  produce  an  instrument  on  the  groimd  of  privilege,  it  be 
not  necessary  to  show  that  his  client  has  fuso  been  subpoenaed,  and 
has  relied  on  his  right  to  withhold  the  deed." 

The  question  is  not  solved  in  the  last-named  cases,  and  admits 
of  further  doubt.  It  is,  however,  not  essential  to  subpoena  the 
client,  if  it  be  shown  that  the  client  as  well  as  the  attorney 
insist  on  the  privilege  to  withhold  the  primary  evidence  in 
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order  to  let  in  secondary.  In  Newton  -v,  Chaplin^  the  client  had 
been  subpoenaed^  though  not  dtices  tecum,  and  was  in  court.  He 
refused  to  i^ow  the  document  to  be  jpioduoed^  and  of  course 
thus  let  in  the  secondary  evidence.  In  Volant  v.  Soyer,  how- 
ever, when  it  was  put  by  counsel,  that  "  at  all  events  it  should 
be  shown  that  the  refusal  of  the  attorney  was  by  the  direction 
of  his^ent/^  Chief  Justice  Jervis  interposed  and  said,  '^that 
must  be  assumed/'  Mr.  Justice  Cresswell  also  says :  "  It  has 
been  suggested  that  the  client  should  have  been  csHed ;  but  that 
was  unnecessary.^'  It  certainly  appears  that  the  act  and  dis- 
cretion of  the  attorney  is  that  of  his  client,  at  any  rate  until  the 
contrary  be  shown. 

Nevertheless,  the  Common  Bench  did  not  seem  to  think  so  in 
the  jud^mont  in  Newton  v.  Chaplin,  where  it  was  held  that 
seconds^  evidence  was  admissible,  because, — 

'^  As  the  book  was  in  courts  mii  the  plaintiff  had  pfoe^ed  the  a^ 
tendtnice  qf  hpth  the  atiomt^  tmd  dimt,  who  ei^presa^d  to  the  Coi^rt 
their  refusal  to  allow  the  book  to  be  produced,  he  had  done  eveiy- 
thing  that  could  be  done  to  make  apparent  the  impossibility  of  usins 
the  primary  means  of  proof;  and,  eonsequentlyy  that  he  waa  entitled 
to  resort  to  secondary  evidence." — Per  Maule,  J, 

The  inference  ia  dear,  that  had  no  means  been  taken  to  show 
the  refusal  by  tha  client,  the  secondary  evidmoe  wqnld  h«ve 
been  held  inadmissible  by  the  Courts 

In  Hibbard  v.  Knight,  th»  Cpurt  of  Exchequer  seems  to  have 
held  it  sufficient  to  subpoena  duees  tectum  the  party  who  has 
possession  of  the  deed,  ^'  and  on  receiving  his  refusal,  being 
privileged,*'  says  Mr.  Barpn  Parke,  '^you  may  give  secondary 
evidenco  of  the  consents  of  the  de^j  as  you  have  done  every ^ 
thing  to  obtain  it" 

lliere  is  therefore  a  discrepancy  between  the  decisions  of  the 
Common  Bench,  in  Newton  v.  Chaplin  and  Volant  v.  Soyer, 
and  the  Exchequer  on  this  point,  which  must  be  left  for  future 
decision. 

It  has  been  further  mooted,  whether  it  be  necessary  to  give  a 
certain  length  of  notice  to  t\e  attorney  to  produce  the  docu- 
ment required;  and  the  point  is  fully  decided  in  the  negative; 
as  ruled  in  I>wyer  v,  Collins,  "  The  only  possible  object  of  a 
notice  to  produce  a  certain  time  befoivehand,  is  'to  enable  the 
opposite  party  to  be  prepared,  either  to  support  or  impeach  the 
instrument,' "  as  laid  oo^m  by  Mr.  Starkie.  Now  this  is  pre- 
cisely what  the  party  calling  for  it  is  not  bound  to  do;  and  it  waa 
held  by  the  Court  that  Mr,  Starkie's  principle  i^  without 
authority,  aqd  that  it  is  su$cient  to  give  notice  to  produeCj 
even  in  court,  if  the  document  be  there ;  and  if  not,  as  short  t^ 
time  previously  as  will  suffice  to  bring  it.  J.  C.  S. 
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The  History  and  Effects  of  the  Laws  of  Mortmain.     By  W.  F. 
Finlason,  Esq.,  Bairister-at-Law«    London :  Dolman,  1853. 

A  suooiKCT  and  admirable  treatise,  well  deserving  of  that  careful 
analysis  and  description  which  ^e  are^  in  this  niunber,  prevented 
firom  giving  it  by  its  veiy  bte  arrival. 


The  Land  Tax  of  India^  Acoordinfi;  to  Moohummudan  Law.    By 
.  Neil  Baillie,  Esq.    Smith  and  Elder,  London.    Smith  and  Taylor, 
Bombay,  1833. 

Wb  can  ijive  no  opinion  of  this  book  till  we  have  had  more  time  to 
consider  it.  We  shall  bestow  a  leading  article,  shortly,  on  the  state 
of  the  law  in  India. 

Forms  of  Dedarations,  Pleadings,  and  other  Frooeedings  in  the  Su- 
perior Courts  of  Conmion  Law,  with  the  Common  Law  Procedure 
Act,  1862.  By  Henry  Greening,  Esq.,  Special  Pleader.  Second 
Edition.    London:  Buttorworths,  18^. 

Sbybrix  of  the  most  commonly  required  forms  of  pleading  under 
the  New  Act  are  carefnll;^  drawn  m  this  little  work,  which  has 
already  reached  a  second  edition. 


Observations  sur  la  Statistique  Intellectuelle  et  Morale  de  la  France 
pendant  b  Periode  deYmgtAns  (1828-47).  Par  M.  P.  Fayet. 
Eztrait  du  Gorrespondant,  Becuil  Peoriodique.  Paris:  Charles 
Douniol,  1852. 

A  WELirOOLLATED  scries  of  &cto  and  tables  illustrative  of  the  social 
economy  of  France. 

Seasons  Agaiost  proposed  Changes  in  the  Constitution  of  the  Sheriff 
Courts  of  Scotland,  in  a  Series  of  Letters,  addressed  to  the  Eight 
Honourable  James  Moncriefl^  M.P.,  Lord  Advocate.  By  Eobert 
Stuart,  Esq.,  Advocate.  Edinburgh:  Bell  and  Bradfiite.  Lon- 
don: Butterworth  and  Son,  1868. 

^  YEBY  able  and  unanswerable  argument  against  the  proposed 
alteration  of  the  ShenfP  Courts,  in  which  Mr.  Stuart  denounces  the 
attempt  to  get  up  a  popular  cry  on  the  subject,  and  develops  the 
merits  of  the  present  system.  These  letters  will  well  repay  the  peru- 
sal of  all  those  who  wish  to  obtain  a  correct  insight  of  the  question 
at  issue,  now  hoUy  debated  in  Scotland. 
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The  Administntion  of  Jofltioe  in  Southern  India.  By  John  Bruce 
Norton,  Esq.,  BairiBter-at-Lmw.  London:  Steyena  and  Norton. 
Madras :  Fhaiaah  and  Co.,  1868. 
Air  almost  hopeless,  though  a  vigorous  and  very  able  attempt  to 
awaken  attention  in  England  to  1^  iniquitous  system  of  administer- 
ing jnstioe  (P)  in  India,  an  evil  indeed ''  of  monstrous  growth,  of 
which  the  people  of  England  have  no  idea." 


The  Case  of  Practice  in  the  Hi^h  Court  of  Chancery.  By  Thomas 
Kennedy,  Esq.,  Solicitor.  Yd.  iL,  part  2,  tontaining  the  General 
Orders  m>m  7th  August,  1862,  to  March,  1868.  Forms,  Table  of 
Fees,  Ae.    Butterworths,  London,  1868. 

This  part  sustains  the  character  of  the  work,  and  a  yery  full  index 
completes  it.    The  Forms  are  well  and  carefully  drawn. 


The  Magisterial   Synopsis.     By  George  Oke.     Fourth  Edition. 
Butterworths,  London,  1868. 

This  new  edition  of  this  yaluable  and  most  useful  book  is  enriched 
with  aU  that  the  practitioner  can  require  under  the  new  statutes  of 
the  last  two  years  cm  Eyidence  and  Criminal  Justice.  New  topics 
are  also  addea  under  the  heads  of  Common  Lodging-houses,  Arsenic, 
Industrial  Societies,  &c.  Others  haye  bean  enlarged  and  reyised* 
and  fiicilities  of  reference  improyed. 

Altogether,  a  more  complete  book  of  its  kind  has  seldom  been 
published.  The  Tabular  Synopsis  is  at  once  so  easy  of  reference, 
that  it  is  one  of  the  few  works  which  can  be  used,  and  the  subject 
found  at  a  single  moment^  eyen  in  the  course  of  business. 


A  Treatise  on  the  Law  and  Practice  rebting  to  Letters  Eat^t  for 
Inyentions.  By  John  Faxton  Norman,  Esq.,  M.A.,  Barrister-at- 
Law.    London:  Butterworths,  1868. 

The  cases  are  carefully  and  fully  detaUed,  and  the  bw  regarding 
Patents  may  be  readily  gathered  &om  the  work. 


The  Law  and  Practice  of  Election  Committees,  being  the  completion 

of  a  Manual  of  Parliamentary  Election  Law.    By  Samuel  Warren, 

»     Esq.,  F.E.S.,  Q.C.,  and  Eecorder  of  Hull.   London :  Butterworths ; 

Blackwood  &  Sons,  Edinburgh ;  Hodges  &  Smith,  Dublin,  1853. 
This  is  a  very  careful  completion  by  Mr.  Warren  of  the  work  we  had 
occasion  so  fully  to  criticise  and  commend  in  a  recent  number.    Its 
utility  is  much  increased  by  the  pains  the  learned  and  eloquent 
author  has  bestowed  on  it. 
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MISCTBLXiAinBOTTS. 

It  has  been  rumoured  that  Mr.  Justice  Maule  is  likely  to  retire 
from  ill-bealth.  Thank  Gk>d,  it  is  not  so ;  we  can  ill  afford  to  bse 
his  acute  intellect  and  highlj^educated  mind  fix)m  the  Bench* 

The  new  Budget  lajra  a  tax  on  successions,  and  in  several  other 
respects  adopts  the  pnnciples  of  direct  taxation  as  recommended  in 
our  last  number.    It  is  aa  good  an  instalment  as  we  expeisted* 

Attossibt's  Taxss. — ^The  taxes  to  which  attoi'neys  are  ndjedi 
are,  a  stamp  of  120Z.  upon  the  articles  of  derkship,  wMoh  on  an 
average  produces  annually  72,00OZ. ;  a  tax  of  261.  upon  admission, 
producing  annually  12,000Z. ;  and  thirdly,  the  tax  of  12Z.  yearly  for 
a  certificate,  if  practising  in  London,  Eoiiiburgh,  or  Dublin,  and  82. 
yearly  if  practismg  in  any  other  part  of  the  United  Kingdom ;  this 
producing  annually  upwards  of  118,600Z.  This  treble  taxation 
amounts  in  the  whole  to  upwards  of  2()0,000Z.  per  annum. 

The  propofi^al  in  the  new  budget  to  reduoQ  these  taxes  by  om 
quarter  ia  simply  ridiculous. 


AFPOiNT'NaasrrB,  &o. 

The  Lord  Chancellor  has  appointed  J.  Bellenden  Ker,  J.  TV. 
Bogers,  Chisholm  Anstey,  George  Coode,  and  K.  Brickdale,  Esqrs., 
to  be  the  barristers  to  assist  his  Lordship  in.  £ra.ming  the  code  of 
statutes.  Their  salaries  are  600/.  per  annum  each,  except  Mr.  Ker, 
who  is  to  have  1,000Z.  They  have  begun  their  labours.  We  ase 
surprised  to  see  that  Mr.  Arthur  Symonds,  the  well-known  author  of 
the  "  Mechanics  of  Legislation,"  is  not  included  in  the  arrangements, 
though  no  one  has  more  thoroi^hly  investigated  the  subject.  At  any 
rate,  the  name  of  Mr.  Edward  Beavan  shoidd  have  been  added. 

DowNiNQ-STBEET,  March  26- — The  Queen  has  been  pleased  to 
appoint  Eobert  Hodgson,  Esq.,  to  be  Chief  Justice  for  Prince  Ed- 
ward Island,  and  Joseph  Holroyd,  Esq.,  to  be  a  member  of  the 
Legislative  CouncQ  of  that  island.     Her  Majesty  has  also  been 

5 leased  to  appomt  Eobert  Crosby  Beete,  Esq.,  to  be  Eirst  Prusne 
udge  of  the  colony  of  British  Guiana.  Her  Majesty  has  also  been 
pleased  to  appoint  Charles  Douglas  Stewart,  Esq.,  to  be  her  Majesty's 
Attomey-Gbneral,  and  James  Clement  Choppin,  Esq.,  to  be  ner 
Majesty's  Solicitor-General  for  the  island  of  St.  Vincent ;  and  George 
Eutherford,  Esq.,  to  be  Collector  of  Customs  for  the  district  of  Natal, 
in  South  Africa. 
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W.  S.  Shoobridge,  Era.,  is  appointed  Clerk  of  the  County  Courtd 
of  Kent,  vice  G-.  W.  Leager,  Esq,,  resigned. 

The  Attomey-Gteneral  has  nominated  Mr.  John  Wickens  and  Mr. 
T.  H.  Terrell  to  represent  him  in  Equity,  in  the  matters  r^hiting  to 
public  charities.  The  right  hon.  gentleman  has  also  selected  Mr. 
Alfred  Harrison  to  be  Counsel  in  lenity  to  the  Board  of  Works  and 
to  the  Commissioners  of  Stamps  and  Taxes.  The  above  offieee  are 
vacant  by  the  appointment  of  Mr.  W.  Milboume  James  to  the  ofBee 
of  yice*ChaDceDor  of  the  Duchy  of  Lancaster,  in  the  room  of  Mr. 
Eethely  Her  Majesty's  Solicitor-QeneraL 

The  Queen  has  been  {)leased  to  make  the  following  appointments 
for  the  Colony  of  Victoria,  ma^  Edward  E|yre  Williuns,  Esq.,  to  be 
Second  Puisne  Judge  of  the  Supreme  Court ;  William  Foster  Stawell, 
Esq.,  to  be  Her  Majesty's  Attomey-G«i«ral ;  James  Croke,  Esq.,  to 
be  Her  Maiest^r's  Solicitor-General ;  Henrr  Eield  Ghimer,  Esq.,  to 
be  Crown  Solicitor ;  Bobert  Williams  Fohlman,  Esq.,  to  be  Com- 
missioner of  the  Court  of  Bequests,  and  Chairman  of  General  and 
Quarter  Sessions;  Frederidc  Wilkinson,  Esq.,  to  be  Master  in  Equity 
(^the  Supreme  Court,  and  Chief  Commissioner  of  Insolvent  Estotes. 

Mr.  Pierce  Mahony,  who  held  the  oflGice  of  Clerk  of  tiie  Crown  to 
the  Court  of  Queen's  Bench,  died  on  February  20th,  of  paralysis  of 
the  brain.  Mr.  Wilson,  of  the  Crown  Office,  was  sworn  m  Cierk  of 
the  Crown  ad  interim.    The  emoluments  are  about  IfiOOk  a-year. 

Mr.  J.  Blakeney,  of  Ghdway,  has  been  appointed  Crown  Solicitor 
of  that  cotuity,  in  the  room  of  his  brother,  Mr.  James  Blakeney,  who 
has  retired  horn  the  office. 

Mr.  Pickering  has  been  appointed  Becorder  of  Ponte&act,  in  the 
room  of  Mr.  Boothby,  appointed  Puisne  Judge  at  Adelaide. 


CALLS  TO  THB  BAB. 


IiWEB  Tekplb,  Jan.  26. — The  under-mentioned  gentlemen  were 
this  day  called  to  the  Bar  by  the  Honourable  Society  of  the  Inner 
Temple : — Frederick  Boss  Vallings,  M. A; ;  Thomas  Chandless,  the 
younger;  Bobert  George  Moncneff  Sumner,  M.A. ;  Charles  Dudley 
Kobert  Ward;  Charles  Samuel  Bagot;  William  Finnic,  B.C.L. ; 
John  Bell  Brooking ;  William  Finch  Edwards,  M.  A. ;  James  Christie 
Traill ;  Henry  John  Simonds ;  Franklin  Lushington,  M. A. ;  Charles 
Penruddocke ;  Nathaniel  Simpson;  Felix  Vincent  Baper,  B.A.; 
William  Pearson ;  William  George  Harrison,  B. A. ;  John  Lindsey 
Beed ;  Frederick  Hoare  Colt,  B.  A. ;  William  Ernst  Browning,  Esq. 

MtDDLB  Temple,  Jan.  26. — Edward  Qt)dman  Kirkpatrick ;  Wil- 
frid Hudlestone  Simpson ;  Charles  Smith ;  Stephen  Martin  Leake ; 
William  Talfourd   Salter;    Albany   Fonblanque;    Owen  Saunders 
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WilfKMi;  John  Henry  Fftfefceson;  James  Maurice;  John  T^ornlej; 
John  William  Grig^;  Edmund  Macror^ ;  Thomas  M'Enteer ;  Bohert 
Omdge;  John  Pnce;  Edward  William  Hornby;  Heniy  Stephen 
Hansler;  Boswell  Hensman;  Soger  Godsden;  and  George  Pringle, 
Esquires. 

Gbay's-Ikk,  Jan.  26. — ^At  a  pension  of  the  Honourable  Society  of 
Gray's-Inn,  holden  this  day,  Leonard  Hill,  Esq.,  was  oalled  to  the 
degree  of  Barrister-at-law. 

Lutcolk's-Iiw,  Jan.  26. — ^Henry  Bonham  Carter ;  George  Nor- 
man Maule,  M.A. ;  Elphinstone  Barchard,  M.A.,  Esquires. 


DOOUMUNTS,  fto. 
PUBLIC  BXAMUTATIOK,   TBIiaTT  TBBM,   1863. 

Thb  Coioroiii  or  Legal  EnucATioir  have  approved  of  the  following 

Bules  for  the  Public  Examination  of  the  Students. 
.    The  attention  of  the  Students  is  requested  to  the  following  Bules 
of  the  Tims  of  Court : — 

"  As  an  inducement  to  students  to  propose  themselves  for  examination, 
studentships  shall  be  founded  of  fifty  guineas  per  annum  each,  to  continue 
for  a  period  of  three  years,  and  one  such  studentship  shall  be  conferred  on 
the  most  distinguished  student  at  each  public  examination ;  and  further, 
the  examiners  uiall  select  and  certify  the  names  of  three  other  students 
who  shall  have  passed  the  next  best  examinations,  and  the  Inns  of  Court  to 
which  such  students  belong  may,  if  desired,  dispense  with  any  Terms,  not 
exceeding  two,  that  may  remain  to  be  kept  by  such  students  previously  to 
their  bemg  called  to  the  Bar.  Provided  that  the  examiners  shall  not  be 
obliged  to  confer  or  grant  any  studentship  or  certificate,  unless  they  shall 
be  of  opinion  that  the  exammation  of  the  students  they  select  has  been 
such  as  entitles  them  thereto. 

"At  every  call  to  the  Bar  those  students  who  have  passed  a  public 
examination,  and  either  obtained  a  studentship  or  a  certificate  of  honour, 
shall  take  rank  in  seniority  over  all  other  students  who  shall  be  called  on 
the  same  day. 

"  No  stuaent  shall  be  eligible  to  be  called  to  the  Bar  who  shall  not 
either  have  attended  durinc  one  whole  year  the  lectures  of  two  of  the 
readers,  or  have  satisfactorUy  passed  a  public  examination;" 

Eules  for  the  Public  Examination  of  Candidates  for  Honours,  or 
Certificates  entitling  Students  to  be  called  to  the  Bar. . 

An  examination  will  be  held  in  next  Trinity  Term,  to  which  a 
student  of  any  of  the  TuTia  of  Court,  who  is  desirous  of  becoming  a 
candidate  for  a  studentship  or  honours,  or  of  obtaining  a  certificate 
of  fitness  for  being  called  to  the  Bar,  will  be  admissible. 

Each  student  proposing  to  submit  himself  for  examioation  will  be 
required  to  enter  ms  name  at  the  treasurer's  office  of  the  Inn  of 
Court  to  which  he  belongs,  on  or  before  Friday,  the  20th  day  of 
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May  next,  and  he  will  be  fbither  required  to  atato,  in  writing, 
whether  hiB  object  in  offering  himself  for  examination  is  to  compete 
for  a  studentship,  or  other  honourable  distinction ;  or  whether  he  ia 
merely  desirous  of  obtaining  a  certificate,  preliminary  to  a  call  to 
the  bar. 

The  examination  will  commence  on  Monday,  the  23rd  day  of 
May  next,  and  will  be  continued  on  the  Tuesday  and  Wednesday 
following. 

Each  of  the  three  days  of  examination  will  be  diyided  as  under : — 
Erom  half-past  nine,  a.m.  to  half-past  twelye;  from  half-past 
one,  F.u.  to  half-past  four. 

l^e  examination  will  be  pertly  oral,  and  partly  conducted  by 
means  of  printed  questions,  to  be  deHvered  to  the  students  when 
assembled  for  examination,  and  to  be  answered  in  writing. 

The  oral  examination  and  printed  questions  will  be  founded  on 
the  books  below  mentioned ;  regard  being  had,  however,  to  the  par- 
ticular object  with  a  view  to  wMch  the  student  presents  himseli  for 
examination. 

In  determining  the  question  whether  a  student  has  passed  the 
examination  in  such  a  manner  as  to  entitle  him  to  be  called  to  the 
Bar,  the  examiners  will  principally  have  regard  to  the  general  know- 
ledge of  law  and  jurisprudence  which  he  has  displayed. 

The  Beader  on  Constitutional  Law  and  Legal  History  will  expect 
tiie  Students  to  be  acquainted  with  the  following  Books^  which  will 
form  the  ground  of  his  examination : — 

Hallam's  Constitutional  History,  last  volume.  The  Eeign  of 
WilHam  the  Third,  in  Tindal  or  Belsham.  Millar  on  the  English 
Constitution.  The  Seign  of  Queen  Anne,  in  Tindal  or  Belsham. 
The  Statute  Book  during  the  Beigns  of  Charles  the  Second, 
William  the  Third,  and  Queen  Anne.  The  State  Trials  during 
the  same  period.  The  Parliamentary  History  during  the  same 
time.  Mably,  Droit  Public  de  I'Eorope.  liie  Fragment  of  Sir 
James  Macintosh.  The  First  and  Fourth  Volumes  of  Blackstone's 
Commentaries. 

Those  who  are  candidates  only  for  certificates  wiU  be  expected  to 
know  the  last  volume  of  Hallam's  Constitutional  History,  and  to 
answer  any  general  questions  on  the  History  of  England. 

The  Beader  on  Equity  will  examine  in  the  following  Books : — 

1.  Mitford  on  Pleadings  in  the  Court  of  Chancery ;  Calvert  on 
Parties  to  suits  in  Equity,  chaps.  1  and  2 ;  Smith's  Manual  of  Equity 
Jurisprudence ;  the  Act  for  the  Lnprovement  of  Equity  Jurisdiction, 
15  &  16  Yict.  c.  86.  2.  Sir  James  Wigram's  Points  in  the  Law  of 
Discovery,  "Defence  by  Plea;"  Story's  Commentaries  on  Equity 
Jurisprudence,  Vols.  I.  and  II. ;  the  principal  cases  in  White  and 
Tudor's  Leading  Cases,  Yols.^I.  and  II. 

Candidates  for  certificates  of  fitness  to  be  called  to  the  Bar  will  be 
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expected  to  be  well^^icquainted  with  the  books  mentioned  in  the  first 
of  the  above  chases. 

Cftodidates  for  a  studentBhip  or  honours  will  be  examined  in  the 
books  mentioned  in  the  two  classes. 

The  Beader  on  Jurisprudence  and  the  Civil  Law  proposes  to  examine 
in  the  following  Books  and  Subjects : — 

1.  Justinian,  Institutes,  book  2,  tit.  i. — ix.  2.  G^us,  Institut.^ 
lib.  iL  sect  1 — ^96.  8.  Storj,  Conflict  of  Laws,  chaps,  ix.  and  x.  4. 
The  Jar.  Fignoris.  The  modem  authorities  consulted  may  be 
Wamkonig,  Listitut.,  lib.  i.  ca^.  5 ;  or  Colc^uhoun,  Boman  Civil 
Iaw,  book  iii.  tit.  17.    5.  The  Bicht  of  Visitation  and  Search. 

Candidates  for  distinction  will  be  examined  in  all  the  foregoing 
books  and  sulriect. 

Ouididates  for  a  certificate  will  be  examined  in  (1)  and  (3). 

The  Beader  on  the  Law  of  Beal  Property  proposes  to  examine  in  the 
following  Books  and  Subjects  : — 

Class  I. — ^Williams  on  Beal  Property ;  1  Steph.  Com.  book  ii. ; 
and  Butler's  Notes  to  Co.  Lit.  191  a,  sect  2,  5  ;  271  b. 

Oass  II. — ^Trusts  for  Accumulation,  and  the  operation  of  39  <&  4(1 
Geo.  3,  c.  98.  Powers  of  Sale,  and  the  Liabilify  of  Purchasers  to  see 
to  the  Application  of  their  Purchase  Money.  The  Statutory  Bules 
of  Construction  laid  down  by  the  1  Vict.  c.  26. 

Candidates  for  a  certificate  merely  will  be  examined  exdosively  in 
the  books  comprised  in  Class  I. 

CandidateB  for  a  studentship  or  other  honourable  distinciion 
will  be  examined  in  the  books  and  subjects  comprised  in  Claaa  I; 
andll. 

The  Examination  in  Common  Law,  with  a  view  to  a  Certificate  to.be 
called  to  the  Bar,  will  embrace  the  following  Subjects : — 

1.  The  ordinary  Steps  and  Proceedings  in  an  Action  at  Law.  2. 
The  Elementarv  Principles  of  the  Law  of  Contracts. 

Candidates  for  the  studentship  and  for  honours  will  be  examined 
not  only  on  the  above  topics,  but  also  in  the  following  books  and 


1.  The  IS'ature  and  Bequisites  of  Contracts  (Chitt.  Jun.  on  Con'^. 
tracts  not  under  Seal,  chaps,  i.  and  iv. ;  Collins  v.  BUmtem,  1  Smith, 
L.  C.  184i ;  and  Mtckel  v.  Seynalde,  Id.  171,  with  notes  theisto).  2. 
The  Law  of  Bailments  (so  far  as  treated  off  in  Chitt.  Jun.  on  Con- 
tracts not  under  Seal,  pp.  408 — 433 ;  and  in  the  note  to  Oo^gs 
V.  Bernard,  1  Smitl^  L.  d  82).  3.  The  Bules  of  Evidence  of  ordinary 
jipplication. 

By  order  of  the  Council, 

W.  P.  Wood,  Chairman^^wv.  tern. 
Council  Chamber,  Lincoln's-Inn, 
April  11, 1853. 
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Ecclesiastical  Cofstb.  —  The  followinff  resolations  have  been 
agreed  to  bj  the  Committee  on  Ecclesiastical  Courts,  and  have  been 
ordered  to  be  submitted  to  the  Society  for  Promoting  the  Amendment 
of  the  Law : — 

1.  That  the  present  jurisdiction  of  the  Ecclesiastical  Conrts,  so  far  af 
testame&taiy  matters  are  concerned,  is  nniTersaUj  admitted  to  be  un- 
sati^ftctorj,  and  requires  extensive  reform. 

2.  That  this  reform  should  consist  of  a  transfer  of  their  present  juris- 
diction in  testamentary  matters  to  a  court  clothed  with  jurisoiction  as  well 
oyer  wills  of  real  as  of  personal  estate. 

3.  That  to  create  a  new  court  for  the  purpose  would  be  unadyisable,  if 
any  existing  court  can  be  found  to  wfaicn  such  enlarged  jurisdiction  may 
be  properly  intrusted,  and  to  which  complete  powers  can  be  given. 

4  !Ijiat  the  existing  courts  of  common  law  and  county  courts,  not 
having  an  equitable  jurisdiction  or  power  of  dealing  with  trustees,  or  with 
equitable  matters  arising  in  the  construction  of  wills,  should  not,  as  at 
present  constituted,  be  intrusted  with  such  enlarged  jurisdiction. 

5.  That  the  existing  courts  of  equity,  not  having  any  power  of  em* 
pannellin^  a  jury,  or  of  conclusively  deciding  issues  of  fact,  are  under  a 
similar  disqualification. 

6.  That,  m  order  to  do  eom|)lete  josstice  in  tostamsntary  matters,  it  is 
necessary  that  the  court  to  which  tkey  are  intnuted  should  possess  the 
M  and  tmjoined  poweiai  of  a  court  of  W  and  of  a  court  of  equity. 

7.  That  no  lliorough  or  satisfactory  settlement  of  the  questions  pending 
with  respect  to  the  testamentary  jurisdiction  of  the  Ecclesiastical  Courts 
can  be  come  to,  except  by  its  being  exercised  by  a  court  of  conjoined  law 
and  equity,  having  jurisdiction  over  wills  of  real  and  personal  estate. 

8.  That  it  is  the  bounden  duty  of  the  Gcvemment  of  this  coimtry  to 
provide  such  a  court  for  the  proper  adjudication  of  all  testamentary  mat- 
ters, and  of  this  society  to  promote  its  establishment  by  every  means  in 
its  power.  ■  ^ 

9.  That  the  most  desirable  means  of  affecting  this  appears  to  be  the 
union  of  the  present  law  and  equity  commissions,  and  inviting  their  imme- 
diate attention  to  this  important  question. 

10.  That  the  above  resolutions  be  taken  as  the  basis  of  the  first  report  of 
this  committee. 


ITBOBOIiOaT. 

Thb  SiftHV  HoK.  Dayid  Botlb. — ^This  estimable  gmitteman, 
who  so  lone  filled  ihe  most  prominent  legal  position  in  Sootkad, 
^  on  I^dEiy,  Eebmarjr  Htue  25th,  at  liis  seat  at  Shewalton,  in  Ayr- 
shire, in  his  81st  year. 

January. 

20di,    Cooks,  John  Athanasiua^  Esq.,  barrister;  a^ed  5$. 

21st.    JoKsa,  Jolm,  Esq.,  Town  Clertc  of  Beaumana;  aged  69. 

27th.    Wj:TTSi,  Anthony,  Esq^  aolic^r,  at  Epping. 

February. 
drd.  BowLSS,  Jobn,  Esq.«  barrister. 
6th.    EvAKS,  John  H.,  Esq.,  solicitor. 
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KbrwHy. 

18th.  FuLLiK,  James  Thomas,  Esq.,  solicitor,  at  Feckham; 
aged  45. 

23rd.  Fabsatt,  Edward,  Esq.,  Clerk  of  the  Journals  of  the  House 
of  Lords. 

16th.    Cabb,  Bobert,  Esq.,  solicitor,  at  Wakefield ;  aged  63. 

9th.      HODGSOS,  Joseph,  Esq.,  solicitor,  at  Bradford ;  aged  51. 

16th.  SoATCHBED,  N.  C,  Esq.,  barrister,  at  Morley  House,  near 
Leeds;  aged  78. 

Mdreh, 

26th.  PiTZ  Hbbbbbt,  E.  H.,  Esq.,  of  the  Inner  Temple,  barrister ; 
aged  48. 

28th.    OAinrr,  Matthew,  Esq.,  solicitor,  Leeds ;  aged  70. 

Jpril. 

3id.  MoBBis,  Bichard,  Esq.,  of  the  Middle  Temple,  Barrister-at- 
Law,  and  Assistant  Master  of  the  Court  of  Exchequer. 

4th.    BowcoCK,  G.,  Bsq^  solicitor,  Congleton. 

8th.    Watkdtb,  James  Jt.,  Esq.,  solicitor,  Bolton-le-Moors. 

10th.    Ducat,  James  Stuart,  Esq.,  W.  8.,  Edinburgh. 

12th.  Ikglx,  Thomas,  Esq.,  Clerk  to  the  County  Court  of  Derby- 
shire, at  Belper. 


Hiitt  of  l^iD  i^licatiotw. 


Arekbold^The  Poor-Law :  comprising  ihe  whole  Law  of  Settlement, 
and  all  the  Authorities  upon  the  subject  of  the  Poor-Law  genially. 
Brouj^ht  down  to  March,  1853,  with  Forms.  By  J.  F.  Archbold,  Esq., 
Barrister.    12mo.  IZ.  5b.  boards. 

Arekbold^The  New  Bules  of  Practice  in  the  Courts  of  Law,  and  die 
New  Bules  for  the  Examination,  &c.,  of  Attorneys ;  Tables  of  Costs,  and 
the  Common  Law  Procedure  Act ;  with  an  elaborate  Index.  By  J.  F. 
Archbol^  Esq.,  Barrister.    Boyal  12mo.  4b.  sewed. 

BailUe — ^The  Land-Tax  of  India  according  to  the  Moohumudan  Law; 
with  Explanatory  Notes,  ai^d  an  Introductory  Essay,  containing  a  brief 
Exposition  of  lieading  Principles,  and  their  Application  to  the  Present 
System  of  Land  Berenue.    By  N.  B.  E.  Baillie.    8yo.  6s.  doth. 

Bcmhrwate^ — ^The  Pounds,  Shillings,  and  Pence  of  Bankruptcy.  By  a 
Working  Member  of  the  Court.    8vo.    Is.  sewed. 

Bwclay—L  Digest  of  the  Law  of  Scotland,  with  special  reference  to 
the  Office  and  Duties  of  a  Justice  sA  the  Peace.  By  H.  Barclay.  870. 
1/.  10s.  6d.  doth.    (Edinburgh.) 
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3ktck§ton&^An  Abridflment  of  Bkekatone's  Commentariec  on  the  Laws 
of  England,  for  the  use  of  Toung  Persons,  and  comprised  in  a  Series  of 
Letters  from  a  Father  to  his  Daughter.  Bj  Sir  J.  JE).  E.  Wilmot,  Bart. 
New  edition.  By  his  Son,  the  present  Bart.,  and  Banister.  12mo.  6s.  6d. 
doth. 

ChiUjf'^A.  Praetioal  Treatise  on  the  Law  of  Contracts  not  under  Seal, 
and  upon  the  nsnal  Defences  to  Actions  thereon.  By  J.  Ghittj,  Jun., 
Esq.  The  5th  edition.  By  J.  A.  EosseU,  Esq.,  Barrister.  Boyal  Svo. 
l/.lls.6d.clotL  ^  -^  J 

Ccwwco^Kwip-Opinions  of  Sir  P.  Thesis er.  Sir  W.  P.  Wood,  and  Dr.  B. 
Phillimore,  respecting  the  Ckmstitationiu  Powers  of  Convocation.  Svo. 
Is.  sewed. 

Cooper-^ A,  Manual  of  Chancery  Chamber  Practice  according  to  the  Act 
16  &  16  Yici.  e.  80,  and  the  Orders  for  carrying  it  into  enect.  By  C. 
P.  Cooper,  Esq.,  Q.C.    12mo.  Is.f6d.  sewed. 

Cooper — The  Chancery  Acts  and  Orders  of  1852  and  1853,  with  Indexes* 
By  C.  P.  Cooper,  Esq.,  Q.C.    2nd  edition.    12mo.    4b.  doth. 

Crippg — ^How  to  Bate  a  Eailwaj  in  accordance  with  the  Decisions  of 
the  Conzt  of  Qneen's  Bench,  contaming  Suggestions  for  pnctically  apply- 
ing the  Law  of  Bating  to  the  case  of  fiailways.  By  H.  W".  Cripps,  £isq., 
Barrister.    12mo.    2s.  sewed. 

Bwa/rrU — ^A  Letter  to  the  Lord  Chancellor  on  the  Consolidation  of  the 
Statute  Law.    By  Sir  F.  Dwarris.    8vo.    Is.  sewed. 

IToZ^Tu^— The  Common  Law  Procedure  Act,  16  &  16  Vict.  o.  76,  and 
all  the  New  Enles  and  Orders  of  Hilary  Term,  1863 ;  together  with  the 
proposed  New  Bules  for  Trinitv  Term,  1863 ;  with  Notes  and  Cases,  and 
Index  to  the  whole.  By  H.  T.  Holland,  Esq.,  Barrister.  2nd  edition* 
12mo.  8s.  cloth. 

J«woodP— Tables  for  the  Purchasing  of  Estates,  Freehold,  Copyhold, 
Leasehold,  &c.    By  W.  Inwood.    14th  edition.    12mo.  7s.  boards. 

iToMi^rfy— The  Code  <rf  Practice  of  the  High  Court  of  Chaneery.  By 
Thomas  Kennedy,  Solicitor.  Vol.  2,  part  2,  containing  the  General 
Orders,  1862  and  1863 ;  Forms ;  alphabetusal  Table'  of  Fees ;  and  a  copious 
Index.  12mo.  4s.  6d.  sewed. 

^«T— The  New  Bules  of  Practice  in  Civil  Actions  in  the  Courts  of 
Common  Law,  1853.    By  E.  M.  Kerr,  Esq.,  Barrister.    12mo.  48.  sewed. 

,^<^  Beform—JL  Letter  to  the  Lord  Chancellor  Cranworth  on  the 
Bills  lately  introduced  by  Lord  Brougham,  and  now  before  Parliament,  on 
the  further  Extension  of  the  Jurisdiction  of  the  County  Courts  B7  a 
Law  Eeformer.    8vo.  Is.  sewed.  ^ 

iee*--The  Ljws  of  Shipping  and  Insurance ;  with  copious  Index,  and 
contammg  the  Statutes,  &c.    By  T.  Lees.    12mo.  68. 6d.  cloth. 

2k>cfe^--The  Law  and  Practice  of  Foreign  Attachment  in  the  Lord 
Mayor  s  Courtunder  the  New  Eules  of  Practice ;  with  an  Appendix  of 
me  J<  onus  of  ftoceedmg  in  Attachment  and  in  ordinary  Actions.  Bv 
J.  Locke,  Esq.,  Barrister.    12mo.  6s.  cloth.  ^ 

ZwmZ^The  Law  of  Parochial  Assessment  explained  in  a  practical 
^ommentaryontheStatute6&7Wm.4,c.96.  By  W.  G.  Lumley, Esq , 
Barrister.    12mo.  6s.  6d.  cloth.  uucjr,^B4., 

Mawgkcmr^T\^  Attorney's  Hand-Book,  comprising  the  Law  and  Prac- 
tise rektmg  to  the  Articles  and  Service  of  cferkslSp,  the  ExamLti^, 
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Admission,  and  Re-admission  of  Attorneys,  &c.    Bj  B.  Maugham,  Secre- 
tary to  the  Incorporated  Law  Society.    12mo.    Gs.  cloth. 

Maugham, — ^A  Digest  of  the  Examination  Questions  in  Common  Law, 
Conveyancing,  Eqnity,  Bankruptcy,  and  Criminal  Law ;  from  the  com- 
mencement of  the  Examination  m  1836,  to  the  Present  Time.  5th  edition, 
re-arranged  and  digested.  By  E.  Mauffhan,  Secretary  to  ike  Licor- 
porated  Ijaw  Society.    12mo.  lOs.  6d.  doth. 

Norman — ^A  Treatise  on  the  Law  and  Practice  relating  to  Letters 
Patent  for  Liventions.  By  J.  Paxton  Norman,  Esq.,  M.A.,  Barrister. 
Post  Syo.  78.  6d.  cloth. 
/  Oke — ^The  Magisterial  Synopsis ;  comprising  Summary  Convictions  and 
'jjidictable  Offences,  with  theur  Penalties,  I^shments,  &c.,  tabularly 
arranged;  with  all  other  Proceedinjrs  before  Justices  out  of  Quarter 
Sessions ;  adapted  throughout  to  Sir  J.  Jervis's  Acts ;  with  Forms,  Cases, 
copious  Notes,  and  Observations,  &c.  By  G^eorge  C.  Oke.  4th  edition. 
jBvo.  11.  Is.  doth. 

Perrv — Cases  Illustrative  of  Oriental  Manners,  and  of  the  application 
of  English  Law  to  India,  &c.,  decided  in  H.M.  Supreme  Court,  Bombay. 
By  Sir  E.  Perry,  Knt.,  late  Chief  Justice.    Eoyal  8vo.  II.  10s.  doth. 

Prideaux^^A.  Practical  Guide  to  the  Duties  of  Churchwardens  in  the 
Execution  of  their  Office.  6th  edition.  By  C.  G.  Prideaux,  Esq., 
Barrister.    12mo.  6s.  boards. 

Becord9—A  Hand-Book  to  the  Public  Becords.  By  F.  S.  Thomas, 
Secretary  to  the  Becord  Office.    Boyal  Svo.  12s.  doth. 

Sothery — Suggestions  for  an  improved  Mode  of  Pleading,  and  of  taking 
Oral  Depositions  in  Causes  conducted  by  Plea  and  Besponsive  Allegation. 
By  H.  C.  Bothery,  M.A.,  Proctor.    Is.  sewed. 

ScoU — The  Law  and  Practice  of  Elections  of  Local  Boards  of  Health 
under  the  Public  Health  Act,  1848.  By  J.  J.  Scott,  Esq.,  Barrister. 
12mo.  4b.  sewed. 

Stephen^^'New  Commentaries  on  the  Laws  of  England,  in  which  are 
interwoven,  under  a  new  and  oiis^inal  Arrangement  of  ue  general  Subject, 
all  such  Parts  of  the  Work  of  Bhickstone  as  are  applicable  to  the  present 
Times;  together  with  full,  but  compendious,. Expositions  of  the  modem 
Improvements  of  the  Law  up  to  the  latest  period;  the  original  and 
adopted  Materials  being  throughout  the  Work  typographically  nom  each 
other.  By  H.  J.  Stephen,  Serjeant-at-Law.  3rd  edition.  By  James 
Stephen,  'barrister,  and  Professor  of  English  Law,  &c.  4  vols.  Svo. 
4tl.  4s.  cloth. 

Toulmin — The  modern  Practice  in  Chancery,  containing  all  the  Statutes 
and  Orders  from  the  Trustee  Belief  Act,  10  &  11  Yict.  c.  96,  to  the  Greneral 
Order  of  December,  1852 ;  with  explanatory  Notes,  and  all  the  reported 
Cases  to  1853.    By  S.  S.  Toulmin,  Esq.,  Barrister.    Svo.  lOs.  6d.  cloth. 

Warren — The  Law  and  Practice  of  Election  Committees,  being  the 
concluding  Portion  of  a  Manual  of  Parliamentary  Election  Law.  By 
S.  Warren,  Esq.,  Q.C.,  Recorder  of  Hull.    Boyal  12mo.  15s.  doth. 

Wharton — ^An  Exposition  of  the  Laws  relating  to  the  Women  of  Eng- 
land, showing  their  Bights,  Bemedies,  and  Besponsibilities  in  every  Posi- 
tion in  Life.    By  J.  J.  S.  Wharton,  Esq.,  Barrister.    Svo.  15s.  cloth. 

Williams — ^Principles  of  the  Law  of  Beal  Property,  intended  as  f^  First 
Book  for  Students  m  Conveyancing.  Srd  edition.  By  J,  Williams,  Esq., 
Barrister.    Svo.  ISs.  cloth. 
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Burt^  Ber.  J.  T.,  Beyiew  of  bis  work,  228. 
Books,  Short  Notes  of  New,  217,  378. 

Ckmimissioiis,  Commissioners,  and  the  Bar,  On;  117. 
Cknnmon  Law  Prooedmre  Act,  Cases  in,  183,  311. 
Crime,  Beview  of  Mr.  Hill's  work  on,  228. 
Correspondence,  224. 
Criminal  Tables  for  1852,  On,  321. 

Direct  Taxes,  Schema  of,  &o„  17. 

Eodesiaatical  Conrts,  On,  179. 
Events  of  the  Quarter,  217,  382. 

Finance,  On,  1. 

Insurances,  Marine,  On,  45. 

Jeffirej,  Lord,  his  title  to  Fame,  On,  292. 

Juveniles,  Destitute  and  Criminal,  On  Beport  of  Committee,  161. 

Juvenile  Delinquents,  Beview  of  Miss  Carpenter's  Work  on,  228. 

Law  Beform,  its  Prospects,  On,  87,  271. 

Law  of  Personal  Property,  Williams's  Beview  of,  287. 

Leading  Cases,  (see  titles  "  Notes  "  of  **  New  Leading  Cases.") 

Liens,  Maritime,  On,  143. 

Lunacy  Asylums  and  Begulation  Bills,  On,  284, 285. 

Lunatics,  Care  and  Treatment  Bill,  On,  281. 

Marine  Insurances,  On,  45. 

Karitime  Liens,  On  Peculiarities  of,  143. 

Memoir  of  Lord  St.  Leonards,  59. 

Mill,  J.  S.  Esq.,  his  Views  of  Taxation  controverted,  17. 
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New  Leading  Gases  ;— 

Ckmmon  XottH-Healop  «.  Baker,  327 ;  BelsliAW  v.  Bosh,  346. 

Equitff—'Mjen  v.  Pringall,  358 ;  Young  v.  Lord  Wateipark,  366. 
Notes  of  Leading  Cases  :•» 

Common  £010— Layeroni  v.  Drory,  197;  Barnes  i^,  Marsliall,  197; 
Gontorier  1;.  Hastie,  370 ;  Sharman  1;.  Sanders,  and  Biley  v.  Warden, 
372 ;  Eeg.  «.  Smith  re  Boreham,  373 ;  Foster  «.  Oxford  and  Wolrer- 
hampton  Eailway,  374 ;  Dwyer  v.  GoDins,  snd  Yolant  1;.  Sojer  an^ 
Symons,  376. 

Criminal  Law—Heg.  v,  H.  Mo<wie,  199. 

Equit^^-^Jjomiej  v,  Wagner,  202. 
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COMMON  LAW. 


Comprising  the  Common  Law  Cases  (not  previously  inserted)  in  the 
following  Beports  :— 


10  Common  Bench  Beports,  parts  4 

and  6. 
7  Exchequer  Beports,  parts  2  and  3. 


21  Law  Journal  (N.  S.),  parts  10 
and  11. 


ACCOUNT  STAT:ED—JEvidence  o^— Declaration  on  a  banker's 
cheque  and  on  an  account  stated.  The  cheque  was  post-dated,  and, 
in  support  of  the  account  stated,  the  plaintiff  relied  on  a  letter  of  the 
defendant's,  in  these  terms  :  "  I  must  request  you  to  oblige  me  by 
holding  my  cheque  till  Monday,  and  in  the  interim  I  will  send  you 
the  amount  in  cash.  I  made  a  mistake  in  dating  it  to-day,  as  I  did 
not  expect  to  be  in  funds  till  Friday  or  Saturday  :*'  Held  (Erie,  J., 
dissenting),  that  the  letter  was  not  evidence  of  an  account  stated,  so 
as  even  to  entitie  the  plaintiff  to  nominal  damages,  there  being  no 
statement  of  any  sum  acknowledged  to  be  due.  Zone  v.  JSill,  21 
Law  J.  (N.  S.)  Q.  B.  318. 

ACTION. —  When  mamtainable  —  Excltiswe  tribunal  —  By  the 
6  &  7  Vict.  c.  79,  the  articles  of  a  certain  convention  between  Her 
Majesty  and  the  King  of  the  French,  concerning  the  fisheries  between 
the  British  islands  and  France,  are  declared  to  have  the  force  of  law. 
By  these  articles  all  transgressions  of  the  regulations  are  in  both 
countries  to  be  submitted  to  the  exclusive  jurisdiction  of  the  tribunal 
or  magistrates  designed  by  law,  who  are  to  settle  all  differences  and 
decide  all  contentions  between  fishermen  of  the  two  countries,  and 
the  trial  and  judgment  is  always  to  take  place  in  a  summary  manner. 
This  tribunal  is  also  to  have  power  to  award  damages  for  injuries  over 
and  above  the  penalties.  By  section  11  of  the  Act,  all  offences  against 
the  articles  committed  by  British  subjects  are  to  be  determined  by 
justices  of  the  peace,  who  are  also  declared  to  have  the  power  of 
awarding  compensation  for  injuries :  Held,  that  no  action  could  be 
maintained  for  an  injury  caused  by  a  breach  of  any  of  the  regulations, 
as  exclusive  jurisdiction  in  such  matters  was  given  to  the  tribunal 
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specified  in  the  Act.   MarshuU  and  another  v.  Nichollsy  21  Law  J. 
(N.  S.)  Q.  B.  343. 

ANNUITY. — 1.  Assignment— "E.  H.  L.,  who  resided  at  Sidney, 
New  South  Wales,  being  entitled  to  an  annuity  for  his  life,  assigned 
it,  in  1847,  to  certain  trustees,  to  dispose  of  it  for  his  benefit.  The 
plaintiff  entered  into  a  correspondence,  by  letter,  with  the  trustees 
upon  the  subject  of  the  purchase ;  and  from  the  various  letters 
wnich  passed  between  the  parties,  it  appeared  that  the  terms  of  the 
purchase  were  not  finally  determined  upon  and  settled  until  the  28th 
of  February,  1849.  Upon  the  6th  of  that  month  the  annuitant 
died.  The  purchase-money  was  paid  by  the  plaintiff  in  ignorance  of 
the  fact,  and  was  ultimately  received  by  the  executrix  of  the  deceased: 
Held,  that  as  at  the  time  of  the  purchase  of  the  annuity  it  had  ceased 
to  exist,  the  plaintiff  was  entitled  to  recover  back  the  whole  of  the 
purchase-money  from  the  executrix,  on  the  ground  that  the  money 
had  been  paid  without  consideration.  Strickland  v.  Turner,  executrix 
of  Lane,  7  Exch.  208. 

2.  Power  to  appoint — Condition — Dower, — ^Where  a  testator  by 
his  will  gives  a  power  to  A.  B.  to  appoint  to  his  wife  an  annuity, 
chargeable  upon  the  land  of  the  testator,  if  A.  B.  shall  think  fit,  and 
A.  B.  makes  the  appointment,  but  with  the  condition  that  the  wife 
takes  it  on  relinquishing  her  dower,  legacy-duty  is  payable  upon  such 
annuity  under  the  45  Gteo.  3,  c.  28»  Where  such  condition  is  an- 
nexed by  the  original  testator  himself,  qucere  whether  duty  is  payable 
either  upon  the  whole  annuitv  or  upon  the  amount  of  it  afber 
deducting  of  the  dower.  A.  B.,  by  his  will  made  in  1821,  after 
disposing  of  his  property  in  various  ways,  and  after  giving  directions 
as  to  the  purchase  of  estates  in  the  county  of  S.  with  the  proceeds  of 
estates  in  the  counties  of  E.  and  K.,  directed  a  deed  of  settlement  of 
his  estates  to  be  executed,  and  that  there  should  be  inserted  in  such 
settlement  a  power  to  the  tenant  for  life,  and  entitled  to  the  rents 
and  profits  of  the  estate  so  to  be  settled,  by  deed  or  will  duly 
executed,  to  charge  all  or  any  part  of  such  estates  with  any  annual 
sum  or  sums  of  money,  not  exceeding  one-third  part  of  i^e  annual 
value  thereof,  unto  or  for  the  benefit  of  any  woman  or  women  with 
whom  he  or  they  mi^ht  respectively  happen  to  intermarry,  or  with 
whom  he  or  they  might  have  intermarried,  as,  and  for,  and  in  the 
nature  of  a  jointure.  Upon  the  death  of  A.  B.,  in  1822,  C.  D.  suc- 
ceeded to  the  estates,  and  by  his  will,  in  execution  of  that  power,  and 
of  all  other  powers  given,  charged  all  the  estates  he  had  power  to 
charge  with  the  payment  of  the  annual  sum  of  2,000Z.,  free  and  dear 
from  taxes,  and  without  any  other  deduction  whatsoever,  imto  and 
for  the  benefit  of  his  wife.  Lady  H.,  during  the  term  of  her  natural 
life ;  the  said  yearly  rent,  or  annual  sum  of  2,000/.,  to  be  in  the  nature 
of  and  in  ^U  for  Hie  jointure  of  his  said  wife,  and  to  be  in  lieu,  bar, 
and  satisfaction  of  and  for  her  dower  or  thirds,  at  common  law  or  by 
or  on  account  of  customary  free-bench,  which  she  could  and  would 
or  otherwise  might  have  or  claim,  of,  in,  or  out  of  the  freehold,  copy- 
hold, or  customary  inanors  of  C.  D.    This  will  also  provided,  that  in 
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case  C.  D.  was  not  authorized  and  empowered  hj  the  will  of  A.  B.  to 
charge  the  estates  thereby  devised  and  directed  to  be  purchased  and 
settled  respectivelj,  as  aforesaid,  with  the  payment  of  so  large  an 
annual  sum  as  2,dOOZ.  by  way  of  jointure,  the  deficiency,  if  any, 
should  be  a  charge  upon,  and  the  said  C.  D.  thereby  expressly  made 
liable  to  and  churged  such  part  and  parts  of  his  real  estates,  by  his 
will  devised,  as  should  not  be  sold  under  the  trusts  in  his  will  con- 
tained, as  thereinafter  mentioned,  with  the  payment  of  snch  deficiency. 
Upon  the  death  of  0.  D.  the  defendant  succeeded  to  the  estates  as 
heu*  at  law,  and  entered  into  possession  and  receipt  of  the  rents  and 
profits,  and  made  several  payments  of  the  anniuty  to  Lady  H.,  the 
wife  of  C.  L.,  who  was  a  strang^er  in  blood  to  A.  B.:  Held,  that  legacy- 
duiy  was  payable  upon  the  whole  of  the  annuity,  and  that  the  defeni^- 
ant,  either  as  trustee  or  the  person  in  possession,  was  the  party 
bound  to  pay  it.  The  Attorney-General  v.  Lord  JSenniker^  7  Exch. 
331. 

ABBEST. — Privilege — Judge's  chambers. — An  attorney's  clerk 
going  to  or  returning  from  judges*  chambers,  on  business  having 
reference  to  a  pending  suit,  is  not  privileged  from  arrest.  Fhillips 
V.  Found,  21  Law  J.  (N.  S.)  Exch.  277. 

ASSIGNMENT.    See  Ajwuitt,  1. 

ATTORNEY.— -Lelivery  of  ngned  W«.— The  defendant,  who  was 
an  attorney,  wrote  to  the  plaintin,  also  an  attorney,  a  letter,  inclosing 
a  writ  of  summons  in  a  cause  of  F.  v.  B.,  requesting  the  plaintiff  to 
serve  it,  and  to  send  the  defendant  an  account  of  his  charges.  The 
plaintiff,  in  answer,  sent  a  letter,  headed  P.  v.  B.,  informing  the 
defendant  of  the  service  of  the  writ  pursuant  to  his  instructions,  and 
that  his  charges,  enumerating  the  items,  were  12.08.6d. :  Held,  that  the 
plaintiff's  letter  was  a  compliance  with  the  6  &  7  Vict.  c.  73,  s.  37, 
and  gave  the  defendant  simcient  information  by  reference  to  the 
writ  of  the  court  in  which  the  business  was  done.  Cozen  v.  Qraham^ 
21  Law  J.  (N.  S.)  C.  B.  206. 

ATTOENEY  OF  MOETGAOEB.— ^^%fwce.— The  plaintiff 
employed  the  defendant,  an  attorney,  to  sue  yf.  for  a  debt.  W.,  to 
induce  the  plamtiff  to  forbear  to  sue,  offered  to  give  him  a  mortgage 
on  some  freehold  property  in  which  he  had  a  reversionary  interest. 
The  plaintiff  agreed  to  accept  it  under  the  advice  of  the  defendant, 
who  was  accormngly  employed  by  him  to  act  as  his  attorney  in  re- 
spect of  the  mortgage  transaction,  and  to  prepare  the  mortgage-deed. 
The  defendant  stated  to  his  clerk  that  ne  must  write  to  his  town 
agents  to  make  the  necessary  searches  to  see  whether  W.  had  taken 
the  benefit  of  any  of  the  Insolvent  Acts.  No  such  letter  appeared  to 
have  been  written,  but  he  sent  his  clerk  to  inquire  personally  of  W. 
whether  he  had  ever  been  insolvent.  W.  denied  that  he  had,  and 
the  mortgs^e  was  executed  and  the  proposed  action  was  dropped. 
The  plaintiff  afterwards  discovered  that  W.  had  previously  petitioned 
the  Lisolvent  Court  and  had  obtained  an  order  for  his  protection. 
He  thereupon  sued  the  defendant  for  negligence  and  want  of  skill  in 
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ascertaining  W.*s  title,  in  not  making  searches  to  ascertain  whether 
W.  had  been  insolvent :  Held,  that  the  action  was  maintainable ;  for 
that  whenever  the  attorney  of  a  proposed  mortgagee  has  reason  to 
suspect  that  the  intended  mortgagor  has  been  bankrupt  or  insolvent, 
it  is  the  duty  of  the  attorney  to  make  proper  searches  to  ascertain 
the  fact,  and  that  there  was  some  evidence  of  negligence  in  this  case, 
since  the  defendant  by  his  own  language  and  conduct  showed  that 
he  had  a  suspicion  on  the  subject,  and  felt  that  it  was  his  duty  to 
make  a  search,  which  he  had  not  done.  Cooper,  appellant;  Stephm- 
son,  respondent,  21  L.  J.  (N.  S.)  Q.  B.  292. 

BANKEUPT  LAW  CONSOLIDATION.— 1.  BanJcrwptcy  cer- 
tificate.— To  an  action  by  the  indorsee  of  a  bill  of  exchange  against 
the  acceptor,  the  defendant  pleaded  that  being  a  trader  he  presented 
a  petition  to  the  Bankruptcy  Court  under  the  12  &  13  Vict.  c.  106, 
which  Court  appointed  a  private  sitting,  and  that  fourteen  days  be- 
fore such  sitting  written  notice  was  given  to  every  person  whom  the 
defendant  then  knew  to  be  his  creditor,  or  whom  he  had  any  means 
of  knowing  to  be  his  creditor,  and  amongst  others,  to  the  drawer  of 
the  bill  of  exchange ;  and  that  he  did  not  at  the  time  of  giving  such 
notices,  nor  did  the  Bankruptcy  Court  nor  the  official  assignee,  know 
that  the  drawer  had  indorsed  the  bill,  or  was  not  the  holder,  or  who 
was  the  holder,  or  the  address  of  such  holder ;  that  the  defendant  filed 
an  account  of  his  debts,  wherein  he  set  forth  a  proposal  to  pav  his 
creditors  7s.  6d.  in  the  pound ;  that  at  such  private  sitting  of  the 
Court  of  Bankruptcy  the  requisite  number  of  creditors  proved  their 
debts  and  assented  to  the  defendant's  proposal ;  that  the  Bankruptcy 
Court  proposed  another  sitting,-  of  which  the  plaintiff  had  notice ; 
that  at  such  second  meeting  the  requisite  number  of  creditors  proved 
their  debts  and  agreed  to  accept  the  defendant's  proposal ;  that  the 
Court  of  Bankruptcy  then  confirmed  the  proposal  and  agreement, 
and  afterwards  gave  the  defendant  a  certificate  in  the  form  in  Sche- 
dule A  :  Held,  first,  that  the  plea  was  bad  in  not  averring  that  the 
resolution  and  agreement  had  been  carried  fully  into  effect,  and  the 
creditors  satisfied,  pursuant  to  the  21st  section  of  the  12  &  13  Vict. 
c.  106.  Secondly,  diMtante  Martin,  B.,  that  the  plaintiff  was  not 
barred  as  to  his  debt,  seeing  that  he  had  not  had  notice  of  the  first 
sitting.  QucBre,  whether  any  of  the  creditors  are  bound  by  the  cer- 
tificate, unless  notice  of  the  previous  meetings  be  given  to  all  of  them. 
Alcard  v.  Messon,  21  L.  J.  (N.  S.)  Exch.  281. 

2.  Deed  of  arra/ngement, — A  deed  of  arrangement  between  a 
trader  and  his  creditor,  executed  by  six-sevenths  in  number  and  value 
of  the  creditors,  whose  debts  amount  to  lOZ.,  is  not  binding  on  a 
creditor  not  party  to  the  deed,  under  the  Banlnnipt  Law  Consolida- 
tion Act,  1849  (the  12  &  13  Vict.  c.  106,  s.  224),  unless  the  deed 
provides  for  the  distribution  of  the  whole  of  the  trader's  estate  among 
his  creditors.  Tetley  and  another  v.  Taylor,  21  L.  J.  (N.  S.)  Q.  B. 
346. 

•    BARON  AND  l^l^WE.—Statute  of  Limitations,— K  declaration 
against  husband  and  wife  stated  that  the  wife  dum  sola,  together  with 
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J.  A.,  made  their  joint  and  several  promissory  notes  payable  to  the 
plaintiff,  and  the  wife  dum  sola  promised  to  par  the  same  to  the 
plaintiff.  The  declaration  was  (after  issue)  amended,  by  adding  that 
the  husband,  after  the  marriage,  in  consideration  of  the  premises, 
promised  to  pay  the  plaintiff  the  said  note.  The  defendants  pleaded 
the  Statute  oi  Limitations.  The  evidence  was,  that  the  note  was 
made  in  1837,  and  that  interest  was  paid  on  it  regularly  until  1843, 
when  the  defendants  married.  On  the  10th  of  August,  1844,  a  year's 
interest  was  paid  by  the  female  defendant,  but  without  her  husband's 
privity.  The  action  was  commenced  on  the  2nd  of  August,  1850 : 
Held,  that  imder  these  circumstances  no  promise  was  proved  within 
six  years,  as  none  coidd  have  been  made  by  the  wife  dum  sola  within 
that  period,  and  as  the  payment  made  by  the  wife  was  within  six 
years,  without  her  husband's  privity,  no  promise  by  him  could  be  in- 
ferred :  8emble,  that  the  declaration  as  amended  was  bad  in  arrest  of 
judgment.  Neve  and  another,  executors,  v.  Holland  and  Uxor,  21 
Law  J.  (N.  S.)  Q.  B.  289. 

BILL  or  LADING.— 1.  Construction^''  Loss  hy  rolhersr— 
The  defendants  received  goods  at  Panama  to  be  carried  to  and  deli- 
vered in  London,  the  act  of  God,  the  Queen's  enemies,  pirates,  rob- 
bers, fire,  accidents  from  machinery,  boilers  and  steam,  the  dangers 
of  the  seas,  roads,  and  rivers,  of  whatever  nature  or  kind  soever,  ex- 
cepted. The  goods  were  stolen  without  violence  when  in  the  course 
of  transmission  from  Southampton  to  London  :  Held,  that  this  was  not 
a  loss  within  the  exception  either  of  robbers  or  dangers  of  the  roads, 
as  the  word/  robbers*  meant  loss  by  violence,  and  *  dangers  of  the  roads* 
meant  either  dangers  of  roads  where  ships  lie  at  anchor,  or  such  dan- 
gers on  land  as  more  immediately  occur  on  roads ;  e.g,  the  overturning 
of  the  carriage.  De  JRothschild  and  others  v.  The  JEtoyal  Mail  Steam 
:PacJcet  Company,  21  L.  J.  Exch.  273. 

2.  ^Promissory  note, — An  instrument  was  drawn  in  the  following 
form  :  "  Two  months  after  date  I  promise  to  pay  to  A.  B.,  or  order, 
99/.  15s.— H.  Oliver."  At  the  foot  it  was  addressed  to  J.  E.  Oliver, 
and  across  it  was  written — "  Accepted ;  payable,  S.Jand  A.,  Bankers, 
London. — ^E.  Oliver.'*  Held,  that  in  an  action  by  the  payee  against 
the  drawer,  it  might  be  treated  and  declared  upon  as  a  bill  of  ex- 
change.   Lloyd  V.  Henry  Oliver,  21  L.  J.  (N.  S.)  Q.  B.  307. 

CAREIEES  BY  EAILWAY.— 1.  Limitation  of  liability— M- 
tice, — ^The  plaintiff  being  the  owner  of  a  horse,  delivered  it  to  the 
defendants,  a  railway  company,  to  be  carried  on  their  railway,  subject 
to  conditions  which  stated  that  the  owners  undertook  all  risKS  of  con- 
veyance whatsoever,  as  the  company  would  not  be  resi)onsible  for 
any  injury  or  damage,  howsoever  caused,  occurring  to  live  stock  of 
any  description  travelling  on  the  railway.  The  horse  having  been 
injured  by  the  horse-box  being  propelled  against  some  trucks,  through 
the  gross  negligence  of  the  company  :  Held,  hcesitante  Piatt,  B.,  that 
the  company,  under  the  terms  of  the  contract,  were  not  responsible 
for  the  injury.     Qttcere,  whether  the  company  would  have  been  re- 
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sponfiible  if  the  horse  had  been  stolen.     Can  t.  Lancashire  and  York" 
shire  Bailvoay  Com/pony^  21  L.  J.  (N.  S.)  Exch.  261. 

2.  Notice, — The  respondent  took  a  horse  to  a  station  on  the  rail- 
way of  the  appellants,  who  were  common  carriers  of  horses,  to  be 
carried  to  a  distance  along  the  line.  After  paying  the  charge  for  the 
carriage,  he  signed  a  ticket  produced  by  the  company's  clerk,  which 
stated :  "  This  ticket  is  issued  subject  to  the  owner's  undertaking  to 
bear  all  risk  of  injury  by  conveyance  and  other  contingencies,  &c. ; 
the  company  will  not  be  responsible,  &c.,  for  any  damages,  howeyer 
caused,  to  horses,  &c.,  travelhng  upon  their  railway,  or  in  their  vehi- 
cles." The  horse  was  injured  during  the  journey  :  Held,  that  this 
ticket  was  not  a  mere  notice  which  would  be  void  under  sec.  4  of  the 
Carriers  Act,  11  Geo.  4  &  1  Wm.  4,  c.  68 ;  but  contained  the 
terms  of  a  special  agreement  between  the  respondent  and  the  com- 
pany, which  was  valid  imder  sec.  6  of  the  statute,  and  that  conse- 
quently the  company  were  protected  by  its  terms  from  any  liability 
in  respect  of  the  injury  to  the  animal.     The  Great  Northern  Itailu 


Company^  ajppellant ;  and  Morville,  respondent,  21  Law  J.  (N.  S.) 
Q.  B.  319. 

CHUECH  DISCIPLINE  ACT.Sentence  of  suspension— JPro- 
hibition, — A  commission  of  inquiry  had  issued  under  the  Church 
Discipline  Act  (3  &  4  Vict.  c.  36)  against  a  clerk  in  holy  orders, 
upon  a  charge  for  which,  if  substantiated,  a  sentence  of  deprivation 
might  be  pronounced ;  and  the  commissioners  having  reported  to  the 
bishop  of  the  diocese  that  a  primd  fade  case  was  made  out  for  insti- 
tuting further  proceedings,  the  clerk  submitted  to  sentence  being 
pronounced  against  him  without  any  further  proceedings,  according 
to  a  provision  in  the  Act,  which  enables  the  bishop  in  such  a  case  to 
pronounce  such  a  sentence  as  might  be  pronounced  after  a  full 
investigation.  The  bishop  accordingly  decreed  that  the  clerk  should 
be  suspended  from  all  discharge  and  function  of  his  clerical  offices 
for  three  years,  and  directed  by  the  decree,  that  at  the  expiration  of 
the  three  years  he  should  procure  a  certificate,  signed  by  three  bene- 
ficed clergymen,  of  his  good  behaviour  and  morals  during  his  suspen- 
sion, and  that  such  certificate  should  be  approved  of  by  the  bishop 
before  the  suspension  should  be  taken  off:  Held,  that  the  bishop 
had  jurisdiction  to  annex  this  condition  to  the  sentence  of  suspension, 
and  a  motion  for  a  prohibition  was  refused.  Ex  parte  Eev,  !F.  Itose^ 
I),D.,  21  Law  J.  (N.  S.)  Q.  B.  339. 

CONTEACT. — Condition  precedent  and  subsequent. — In  1845,  the 
defendants,  commission  agents  in  London,  wrote  to  the  plaintifife,  mer- 
chants at  Madras,  as  foUows : — "  At  the  request  of  Messrs.  K.  and  L., 
of  Q-lasgow,  we  beg  to  open  a  credit  in  your  favour  to  the  extent  of 
1,600/.,  to  be  applied  to  the  execution  of  an  order  they  have  given 
you  for  Madras  handkerchiefs,  and  for  cost  of  which  as  produced, 
you  draw  on  us  at  the  customary  date  on  forwarding  bills  of  lading 
to  our  order."  In  consequence  of  this  letter,  two  orders  given  by  K. 
and  L.  were  executed  by  the  plaintiffs,  who  forwarded  the  goods  and 
bills  of  lading  to  the  defendants,  and  they  accepted  and  paid  bills 
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drawn  on  them  in  accordance  with  the  letter.  In  February,  1847, 
K.  and  L.  wrote  to  the  plaintiffB,  incloBing  patterns  for  a  third 
order,  saying,  "You  will  for  cost  consign  goods  as  before."  The 
plaintiffs  executed  this  order,  and  on  the  2l8t  of  August  shipped  the 
goods  on  ac<;ount  of  K.  and  L.,  and  sent  to  the  defendants  the  invoice 
and  bill  of  lading,  inclosed  in  a  letter,  saying,  '*  We  have  as  usual 
drawn  upon  you  at  six  months  for  the  equivalent  of  the  amount 
of  invoice."  The  bill  of  lading  stated  the  goods  to  have  been 
shipped  by  the  plaintiffs  and  to  be  delivered  to  the  defendants  or  their 
assigns  on  payment  of  freight.  The  invoice  stated  that  the  goods 
were  consigned  to  the  defendants  on  account  and  risk  of  K.  and  L. 
The  letter  containing  the  bill  of  lading  and  invoice  was  received  by 
the  defendants  on  the  26th  of  August,  and  the  goods  arrived  in 
London  on  the  2l8t  of  October.  On  the  same  day  the  plaintiffs' 
agent  received  a  bill  drawn  against  the  goods,  and  caused  it  to  be 
presented  to  the  defendants  for  acceptance;  but  they  refused  to 
accept  it.  On  the  27th  of  October  K.  and  L.  stopped  payment.  The 
goods  were  received  by  the  defendants  under  the  bill  of  lading  and  sold, 
and  the  proceeds  retained  by  them.  On  the  4th  of  March,  1848,  the 
plaintiffs  gave  the  defendants  notice,  that  they  claimed  to  stop  the 
goods  in  tramitUy  the  defendants  having  refused  to  accept  the  oills, 
and  the  plaintiffs  subsequently  brought  an  action  to  recover  the  pro- 
ceeds of  the  sale  as  money  received  for  their  use :  Held,  first,  that  it 
was  a  question  for  the  judge,  and  not  for  the  jury,  to  decide  whether, 
under  the  circumstances,  the  property  in  the  goods  vested  absolutely 
in  K.  and  L.  or  merely  conditionally  on  the  acceptance  of  the  bill  by 
the  defendants.  Secondly,  that  the  contract  was  not  subject  to  the  con- 
dition, either  precedent  or  subsequent,  that  the  defendants  should 
accept  the  bill ;  but  that  the  property  in  the  goods  vested  absolutely 
in  KT.  and  L.  upon  the  delivery  on  board  the  ship  and  transmission  of 
the  bill  of  lading  to  the  defendants.  Also,  that  if  the  plaintiffs  had 
intended  to  preserve  their  right  of  property  in  the  goods  until  the 
bill  was  accepted,  they  should  have  transmitted  the  bill  of  lading, 
indorsed  in  blank  to  an  agent,  to  be  delivered  over  only  in  case  the 
bill  was  accepted.  £ey  and  others  v.  Cotesworth  and  others,  7  Exch. 
695. 

CORPOBATION. — Contract  not  under  seal — Necessary pwrpose, — 
If  the  guardians  of  a  poor-law  union,  at  a  board  properly  constituted 
and  authorized  to  enter  into  contracts,  give  orders  to  a  tradesman 
to  supply  and  put  up  water-closets  in  the  union  workhouse,  and  he 
puts  them  up,  and  the  guardians  approve  and  accept  them,  they 
cannot  afterwards  defend  themselves  in  an  action  against  them  for 
the  price,  by  showing  that  there  was  no  contract  under  seal,  as  the 
purposes  for  which  the  guardians  were  made  a  corporation  require 
that  they  should  provide  such  articles.  Clarke  and  (mother  v.  ITte 
Guardians  of  the  Cuchfield  Union,  21  Law  J.  (N.  S.)  Q.  B.  349. 

COSTS. — 1.  No  notice  of  taxing, — Where  judgment  has  been 
signed,  costs  taxed,  and  execution  issued  for  the  amount  of  debt  and 
costs,  without  notice  of  taxation,  the  Court  will  not  set  aside  the 
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judgment  or  execution,  but  will  direct  a  review  of  the  taxation. 
FieU  and  mother  v.  Fartridge,  21  Law  J.  (N.  S.)  Exch.  269. 

2.  Security  for. — Security  for  costs  will  not  be  required  from  a 
plaintiff  who  is  a  foreigner,  if  he  is  actually  in  this  country.  Tamhiseo 
V.  Facijleo,  21  Law  J.  (N.  S.)  Exch.  276. 

COTJNTT  COTJETS  ACT!.— Certificate  for  costs.  — Under  the 
12th  section  of  the  County  Courts'  Extension  Act,  13  &  14  Vict.  c.  61, 
a  judge  has  power  to  certify  for  costs  where  the  sum  recovered  in 
actions  of  contract  is  20Z.  and  in  tort  51.   Oarhy  v.  Harris,  7  Exch.  591, 

COUNTY  CO^J^l!.'--  Costs— Concwrrent  jurisdiction.— Where 
one  of  several  plaintiffs  dwells  beyond  twenty  mileis  from  the  defendant, 
the  superior  courts  haveconcurrent  jurisdiction  with  the  Countv  Court, 
under  the  9  <&  10  Vict.  c.  95,  s.  128,  and  the  plaintiffs  will  be  therefore 
entitled  to  costs,  under  the  13  &  14  Vict.  c.  61,  notwithstanding  less 
than  201,  is  recovered.  Hichie  and  another  v.  Salamo,  21  Law  J. 
(N.  S.)  Exch.  271. 

2.  JFarrant  of  commitment — Sow  long  in  force. — The  131st  general 
rule  made  by  the  County  Court  judges,  under  the  12  &  13  Vict. 
c.  101,  s.  12,  directs  that  the  warrants  of  commitment  shall  bear 
date  on  the  day  on  which  the  order  for  commitment  was  made,  and 
shall  continue  in  force  for  three  calendar  months,  and  no  longer : 
Held,  that  a  person  arrested  under  a  warrant  within  three  calendar 
months  after  its  date,  mav  be  detained  in  custody  after  the  expiration 
of  three  months.     Hayes\.  Keene,  21  Law  J.  (N.  S.)  C.  B.  204. 

3.  Writ  of  execution. — A  plaintiff  who  has  recovered  a  judraient 
for  debt  and  costs  in  the  County  Court,  and  has  received  the  debt  out 
of  court,  is  entitled  to  have  a  writ  of  execution  issued  for  the  costs^ 
and  this  Court  wiU  grant  a  mandamus  to  the  clerk  of  the  County  Court, 
commanding  him  to  issue  such  writ  of  execution.  JReg.  v.  Clerk  (^ 
County  Court  of  Surrey,  21  Law  J.  (N.  S.)  Q.  B.  310. 

DISTEESS  FOE  BiENT.-Sale  of  goods.— In  case  for  seUing 
goods  distrained  for  rent  without  appraisement,  the  measure  of 
damages  is  the  real  value  of  the  goods  sold  minus  the  rent  due.  If  a 
judge  at  Nisi  Prius  does  not  inform  the  jury  what  is  the  proper  mea- 
sure of  damages  on  an  issue  in  which  it  is  admitted  that  the  plaintiff 
is  entitled  to  a  verdict  and  damages,  the  Court  will  direct  a  new 
trial,  although  the  point  was  not  taken  by  the  plaintiiTs  counsel  at 
the  trial.     Knight  v.  Egerton  and  others,  7  Exch.  407. 

EAST-INDIA  COMYAKY.— Obligation  to  pay.— There  is  no 
legal  obligation  upon  the  East-India  Company  to  pay  the  Commander- 
in-Chief  of  the  Queen's  or  of  the  native  forces  in  India  the  arrears  of 
pay  due  to  him  as  such  Commander-in-Chief,  and  a  mandamus  to  p^ 
such  arrears  cannot  be  granted.  Ex  parte  Sir  C.  Napier,  21  Law  J. 
(N.  S.)Q.B.  332. 

^EJECT^^^T.— Practice— Wnt  of  possession.— Writs  of  habere 
facias  possessionem  in  ejectment  are  within  the  3  &  4  "Wm.  4,  c.  67, 
s.  2,  and  are  properly  made  returnable  immediately  after  the  execution 
thereof    Doe  d.  Hudson  v.  Boe,  21  Law  J.  (N.  8.)  Q.  B.  359. 
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EJECTMENT.    See  Practice. 

EXCLUSIVE  TRIBUNAL.    See  Action. 

EXEMPTION  FEOM  EATES.    See  Librabt. 

FACTOBY  ACT.— O^cwptw-  of  i»»W.— Held,  in  the  Exchequer 
Chamber,  affirming  the  judgment  of  the  Court  of  Exchequer,  that 
under  the  Pactory  Act,  7  &  8  Vict.  c.  16,  b.  21,  the  occupier  of  a 
mill  is  only  boimd  to  provide  a  secure  fence  for  the  mill  gearing  and 
machinery,  and  to  keep  up  the  fence  when  the  parts  required  to  be 
fenced  are  in  motion  for  some  manufacturing  process.  Therefore, 
when  the  declaration  stated  that  the  defendants  were  the  occupiers 
of  a  building  in  which  the  steam  power  was  used  to  work  machmery 
employed  in  manufacturing  cotton,  and  in  part  of  which  building 
there  was  certain  mill-gearing,  being  a  shaft  which  was  worked  and 
put  in  motion  by  the  said  steam  power,  yet  the  defendants  disregarded 
their  duty  in  tms,  that  the  shaft  was  not  securely  fenced,  contrary  to 
the  form  of  the  statute,  whereby  the  plaintiff  received  great  bodily 
injury,  &c.,  such  declaration  was  held  Dad  in  arrest  of  judgment,  for 
not  showing  that  at  the  time  of  the  accident  the  machmery  was  in 
motion  for  some  manufacturing  process.  Coe  y.  Piatt  and  another^ 
7  Exch.  460. 

HOUSE.  —  BuvnauB  condition.  —  There  is  no  implied  duty  in  the 
owner  of  a  house  which  is  in  a  ruinous  and  unsafe  concution  to 
inform  a  proposed  tenant  that  it  is  unfit  for  habitation,  and  no  action 
will  lie  against  him  for  an  omission  to  do  so,  in  the  absence  of  express 
warranty  or  actual  deceit.    Keate9  y.  Earl  of  Gadogan^  10  0.  B.  591. 

JOINT-STOCK  COMPAITT.— 1.  Registration.— K  society  con- 
sisting of  more  than  twenty-five  members  raised  money  by  sub- 
scription amongst  its  shareholders,  and  out  of  the  money  so  raised 
made  loans  to  its  members  at  interest.  Upon  such  loans  premiums 
also  were  pay^able,  by  monthly  instalments,  and  fines  were  incurred 
for  default  m  payments.  All  the  money  arising  from  interest,  pre- 
miums, and  fines,  went  into  the  general  fund  of  the  society :  Held, 
that  the  society  was  not  a  company  established  for  any  purpose  of 
profit  within  the  meaning  of  7  &  8  Vict.  c.  110,  s.  2,  and,  therefore, 
that  it  did  not  require  to  be  registered  under  that  Act.  Bear  and 
others  v.  Bromley,  21  Law  J.  (N.  S.)  Q.  B.  354. 

2.  Shareholder — Execution  of  deed. — The  Joint-Stock  Companies' 
Eegistration  Act,  7  &  8  Vict.  c.  110,  by  section  61,  enacts  that  on 
demand  of  the  holder  of  any  share  the  company  shall  cause  a  certifi- 
cate of  the  proprietorship  of  such  share  to  be  delivered  to  such 
shareholder,  and  by  section  8  the  word  *  shareholder  *  is  to  mean  any 
person  entitled  to  a  share  in  a  company,  and  who  has  executed  the 
deed  of  settlement,  so  far  as  such  meaning  is  not  excluded  by  the 
context  or  the  nature  of  the  subject-matter :  Held,  that  a  holder  of 
shares  in  a  joint-stock  company,  who  Has  not  executed  the  deed  of 
settlement,  is  not  entitled  to  a  certificate  under  section  51.  The 
declaration  alleged  that  the  defeudants  were  a  completely  registered 
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company,  formed  under  a  deed  of  settlement,  and  that  the  plaintiff 
became  a  subscriber  for  shares,  to  be  received  by  him  as  soon  as  the 
defendants  were  completely  registered  and  had  paid  the  deposits 
upon  such  shares,  and  that  after  the  complete  registration  of  the 
defendants  the  plaintiff  duly  executed  the  said  deed  of  settlement, 
except  as  to  a  certain  provision  therein,  numbered  179 ;  and  that,  by 
virtue  of  the  premises  and  of  the  statute,  the  plaintiff  was  entitled 
to  have  made  out  bj  the  defendants  a  certificate  of  the  proprietor- 
ship of  the  said  shares  so  subscribed  for  by  the  plaintiff  as  aforesaid ; 
and  alleged  as  a  breach,  that  the  defendant  refused  to  deliver  to  him 
such  certificate.  The  plea  alleged  that  the  plaintiff  had  not  executed 
the  deed  of  settlement :  Held  (on  demurrer  to  the  plea),  that  the 
declaration  showed  no  cause  of  action,  as  it  must  be  taken  to  omit 
any  allegation  that  the  plaintiff  had  executed  the  deed  of  settlement. 
There  can  be  no  such  thing  as  a  partial  execution  of  a  deed. 
Wilkinson  v.  An^lo- Calif omian  Goldrmvning  Company ,  21  Law  J. 
(N.  S.)  Q.  B.  327. 

JUDGMENT  IN  CASE  OP  ^O^^VIT.  — Insolvent  Act.— A. 
defendant  is  not  entitled  to  judgment  as  in  case  of  a  nonsuit,  where 
the  plaintiff,  after  issue  joined,  has  taken  the  benefit  of  the  Insolvent 
Act,  and  inserted  in  his  schedule  the  debt  for  which  the  action  is 
brought,  but  it  does  not  appear  whether  the  assignees  are  willing  to 
proceed.     Oamn  v.  Allan,  7  Exch.  306. 

JUEISDICTION.    See  IJirrvEBSiTX. 

LEASE. — Action — Debt. — In  debt  for  rent  on  an  indenture,  with 
a  plea  of  non  est  factum^  the  plaintiff  is  entitled  to  recover  on  pro^ 
duction  of  a  deed  bearing  a  counterpart  stamp,  and  on  proof  of  its 
execution  by  the  defend^it,  without  going  on  to  prove  the  execution 
of  a  leafle  by  himself.     Hughes  v.  Clark,  10  C.  B.  905. 

LEGACY-DUTY. — Fower  to  charge  estate  with  annual  sum  in  lieu 
of  dower. — ^A  special  verdict  stated  that  J.  Lord  H.,  by  his  will, 
directed  the  purchase  of  estates  in  Suffolk  to  be  made  with  the  proceeds 
of  his  estates  in  Essex.  The  will  contained  a  clause  with  a  power 
enabling  the  tenant  for  life  who  should  be  entitled  to  the  rents  of 
the  estates,  to  direct  them  to  be  sold  and  a  deed  of  settlement  to  be 
made  of  t^em,  and  that  there  should  be  inserted  therein  a  power 
that  the  tenant  for  life  should  be  entitled  to  the  rents,  and  should 
have  power  to  charge  such  estates  with  an  annual  sum  not  exceeding 
one-third  part  of  the  annual  value  for  the  benefit  of  any  woman  he 
might  marry.  The  testator  having  died,  was  succeeded  by  his  son, 
J.  M.  Lord  H.,  who  charged  the  Suffolk  estate  with  the  payment 
of  2,000/.,  free  of  taxes  and  other  deductions,  for  the  benefit  of  his 
wife,  for  her  life ;  the  said  sum  to  be  in  the  nature  of  and  in  full 
for  her  jointure,  and  to  be  in  bar,  lieu,  and  satisfaction  of  and  for  her 
dower  or  thirds,  &c.  The  will  then  provided  that,  in  the  event  of 
the  testator  not  being  authorized  to  cnarge  the  estates  with  so  large 
a  sum  as  2,000/.,  his  other  estates  should  be  liable  to  supply  the 
deficiency.    The  defendant  was  in  possession  of  the  estates,  and  was 
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the  heir  of  the  second  testator,  J.  M.  Lord  H.,  who  was  the  sur- 
Tiying  tnistee  of  the  first  testator.  No  deed  of  settlement  was  ever 
executed :  Held,  that  this  could  not  be  considered  as  a  purchase  of 
the  dower  or  thirds,  but  was  an  appointment  of  the  legacy,  which  was 
taken  as  a  gift  of  the  testator,  ana  that  the  legacy-duty  was  payable 
upon  the  interest  of  one-third  of  the  value  c£  the  rent  of  the  Suffolk 
estates,  to  be  ascertained  on  the  death  of  the  testator.  QucBre^  if 
this  had  been  a  condition  annexed  to  the  legacy  by  the  second  testator, 
whether  the  whole  of  the  money  received  by  the  legatee  would  have 
been  a  legacy,  or  whether  a  part  of  it  would  have  been  a  purchase  of 
some  interest  that  might  reduce  the  duty  to  be  paid  upon  the  legacy. 
The  AUornet/'Qener<d  v.  Lord  Henniker,  21  Law  J.  (N.  S.)  Exch. 
293. 

LESSEE. — Covenant  to  pay  rates, — ^Where  a  lessee  covenants  to 
pay  rates  and  taxes,  no  demand  is  necessary  to  constitute  a  breach,  so 
as  to  entitle  the  lessor  to  avail  himself  of  the  proviso*  for  re-entry. 
Davies  v.  JBurrell  and  Lane,  10  C.  B.  821. 

LIBEAEY. — Exemption  from  rates, — A  society,  called  "  The 
London  Library,"  was  established  for  the  purpose  of  lending  books 
to  its  members,  being  supported  in  part  b^  annual  subscriptions,  and 
in  part  by  the  voluntary  contributions  of  its  members,  and  precluded 
by  its  laws  from  making  an^  dividend,  gift,  division,  or  bonus  in 
money  to  or  between  any  of  its  members :  Held,  that  such  society, 
being  duly  certified  under  the  2nd  section  of  the  6  &  7  Vict,  c.  36, 
was  exempted  £rom  rates,  &c.,  under  sec.  1.  But  where  portions  of  the 
premises  leased  by  such  society  were  under-let  to  other  scientific 
bodies :  Held,  that  it  was  not  such  an  exclusive  occupation  of  the 
premises  for  the  purpose  of  the  society  as  to  entitle  it  to  the  exemp- 
tion. Where  upon  appeal  to  the  Quaiter  Sessions  under  this  statute 
a  case  is  stated  for  the  opinion  of  one  of  the  superior  courts,  under 
the  12  &  13  Vict.  c.  45,  s.  11,  costs  are  taxed  as  between  party 
and  party. — JSla/rl  of  Clarendon  and  others,  appellants;  the  Tarish  of 
St.  James,  Westminster,  respondents,  10  C.  B.  806. 

LIMITATION  OF  LIABILITY.    See  Caeeiees  by  EiJCLWAX. 

MASTEE  OP  YmSlSIj.—Bepairs—8ale  of  ffoods.^-Where  the 
master  of  a  vessel  sells  part  of  a  shipper's  goods  at  an  intermediate 
port,  in  order  to  raise  money  to  provide  for  the  repairs  or  other 
expenses  of  the  vessel,  which  are  necessary  to  enable  him  to  prose- 
cute and  complete  the  voyage,  and  the  vessel  does  not  arrive  at  her 
port  of  destination,  the  shipper  is  not  entitled  to  receive  the  clear 
value  for  which  the  goods  would  have  sold  at  that  port.  A  declara- 
tion in  assumpsit  stated  that  the  defendant  was  the  owner  of  a 
certain  ship,  then  at  a  certain  foreign  port,  and  bound  from  thence  to 
the  port  of  London,  in  &reat  Britain,  and  that  the  plaintifi*  caused 
certain  goods  of  his  to  be  shipped  on  board  the  ship,  to  be  conveyed 
to  London,  for  certain  freight ;  that  the  ship  set  sail,  and  on  her 
voyage  was  much  injured  bjr  tempestuous  weather,  and  that  the 
master  was  obliged  to  put  mto  an  intermediate  port  to  have  her 
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repaired ;  and  that  for  the  purpose  of  such  repairs,  and  to  pay  them, 
and  to  enable  the  ship  to  leave  that  port,  it  became  necessary  for  the 
master  to  raise  a  sum  of  money  ;  and  that  without  doing  so,  the  ship 
would  hare  been  unable  to  leave  the  port,  or  to  proceed  to  sea ;  and 
that,  because  the  master  could  not  otherwise  raise  the  amount 
necessarily  required,  he  sold  certain  of  the  plantifTs  goods,  and  with 
the  amount  so  realized  he  paid  the  expenses  of  the  repairs,  &c.  The 
declaration  then  stated,  that  the  defendant,  in  consideration  of  the 
premises,  promised  the  plaintiff  to  pay  him  the  value  for  which  the 
goods  would  have  been  sold  if  they  had  been  delivered  by  the 
defendant  to  the  plaintiff  at  London.  Plea  to  the  declaration,  bo  far 
as  the  same  claims  to  recover  damages  to  a  greater  amount  than  the 
value  of  the  ship  and  freight,  theremafber  mentioned,  that  the  plain- 
tiff ought  not  to  maintain  his  action  to  recover  any  damages  to  a 
greater  amount  than  aforesaid,  because  after  the  goods  were  shipped, 
and  before  any  part  thereof  had  been  conveyed  to  the  port  of  L., 
and  whilst  they  were  in  the  custody  and  under  the  control  of  the 
master,  the  master  wrongfully,  and  without  any  authority  in  that 
behalf  from  the  defendant,  and  without  his  knowledge,  privity,  or 
consent,  sold  the  goods ;  and  the  defendant  thereby  was  unable  to 
deliver  them  to  the  plaintiff;  and  that  at  the  several  times  the  de- 
fendant was  the  owner  of  the  ship,  being  a  British  vessel,  and  duly 
registered,  that  the  goods  were  shipped  by  being  received  into  the 
custody  of  the  master,  and  that  the  defendant  never  personally 
accepted  or  received,  nor  did  he  interfere  with  them  or  the  shipping, 
or  the  sale,  except  as  such  owner  of  the  vessel ;  and  that  the  shipping 
and  the  sale  took  place  after  the  1st  September,  1813,  and  that  the 
ship,  together  with  the  value  of  the  freight  due,  or  to  grow  due  during 
the  voyage,  did  not  exceed  a  certain  sum  (named).  Verification  and 
prayer  of  judgment.  Held,  first,  that  the  declaration  was  bad  in 
substance ;  and,  secondly,  that  the  plea  was  bad  as  being  pleaded  to 
the  damages  merely.  Semble,  also,  that  the  plea  did  not  disclose  any 
defence  under  the  53  Geo.  3,  c.  159,  upon  which  it  professed  to  be 
founded. — Atkinson  v.  Stephens,  7  Exch.  567. 

MUNICIPAL  COBVOB^ATION,— Disqualification  of  Coun- 
cillor, — By  sec.  28  of  the  Municipal  Corporation  Act,  5  &  6  Wm. 
4,  c.  76,  no  person  is  qualified  to  be  elected  a  councillor  during  such 
time  as  he  has  any  share  or  interest  in  any  contract  or  employment 
with,  by,  or  on  behalf  of  the  council :  Held,  that  a  party  who  had 
entered  into  an  existing  contract  for  profit  with  the  council  was  dis- 
qualified, although,  by  reason  of  its  not  being  under  seal,  he  could 
not  have  sued  the  corporation  upon  the  contract.  By  7  Wm.  4  & 
1  Vict.  c.  78,  s.  23,  all  applications  for  a  quo  wa/rranto  to  question 
the  election  of  corporate  officers  are  to  be  made  before  the  end  of 
twelve  calendar  months  after  the  election,  or  the  time  when  the 
person  against  whom  the  application  is  made,  shall  have  become  dis- 
qualified :  Held,  that  when  a  party  had  entered  into  a  continuing 
contract  with  the  council,  the  disqualification  continued  during  the 
existence  of  the  contract,  and  that  quo  warranto  mi^i  be  applied 
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for,  notwithstanding  more  than  twelve  months  had  ekpsed  from  the 
time  of  the  election,  or  from  the  time  when  the  disqusdification  first 
attached.    Beg  v.  Francisy  21  Law  J.  (N.  S.)  Q.  B.  804, 

NEQLIQ-ENCE.    See  Attoeitbt  ov  Moetoageb. 

NONSUIT. — Issue  iomed, — Issue  was  joined  in  1844 ;  the  Court 
in  1851  discharged  with  costs  a  rule  or  ju^;ment  as  in  case  of  a  non- 
suit.   Dkffon  V.  JRaper,  10  O.  B.  918. 

PLEA. — Nul  Uel  record. — Where  to  a  plea  of  nul  tiel  record  the 
plaintiff  replies  tiel  record,  a  two  days'  notice  that  he  will  produce 
the  record  is  sufficient.     Maguire  v.  £j>naird,  7  Exch.  608. 

PLEADING. — 1.  Action  on  promissory  note, — Declaration  on  a 
promissory  note  made  hy  the  defendant.  Plea,  that  the  defendant  being 
indebted  to  the  plaintiff,  and  a  prisoner  for  debt,  duly,  and  according 
to  the  provisions  of  the  statute  in  that  behalf,  petitioned  the  Court 
for  the  Belief  of  Insolvent  Debtors  for  his  discharge  from  custody ; 
which  petition  was  duly  filed  in  the  said  court,  and  all  the  estate  of 
the  defendant  afterwards  duly  vested  in  the  provisional  assignee, 
and  a  schedule  of  his  debts  and  effects  was  delivered  and  filed  in  the 
said  court,  containing  a  description  of  the  debt  of  the  plaintiff;  that 
the  said  Court  did  thereupon  appoint  a  day  for  the  defendant  being 
brought  up  to  be  dealt  with  according  to  the  said  Act;  that  the 
plaintiff  threatened  to  oppose  the  defendant's  discharge,  unless  the 
defendant  would  deliver  to  the  plaintiff  promissory  notes  for  the 
amount  of  the  debt  due  to  the  plaintiff;  and  thereupon,  in  order  to 
induce  the  plaintiff  to  abandon  his  threat,  and  not  to  oppose  the 
defendant's  discharge,  the  promissory  note  in  the  declaration  men- 
tioned was  given ;  that  the  defendant  was  afterwards,  by  an  order 
of  the  said  Court,  duly  discharged  of  and  from  the  said  debt  so  due  to 
the  plaintiff,  and  in  respect  whereof  he  had  made  and  delivered  the 
said  note,  which  discharge  still  remained  in  full  force.  Upon 
demurrer,  the  Court  was  of  opinion  that  the  plea  was  open  to  the 
objection  of  duplicity,  and  the  defendant  had  leave  to  amend. 
Heseltim  v.  Siely,  21  Law  J.  (N.  S.)  Q.  B.  305. 

2.  Prescription  —  Gimal  Act,  —  XJnder  a  Canal  Act,  mill-owners^ 
within  a  specified  distance  of  the  canal  were  entitled  to  use  the  water 
for  the  purpose  of  condensing  the  steam  used  for  working  their 
engines.  In  an  action  against  such  a  mill-owner,  the  declaration 
charged  that  he  abstracted  more  water  than  was  sufficient  to  supply 
the  engine  with  cold  water  for  the  purpose  of  condensing  the  steam, 
and  that  he  applied  the  water  to  other  and  different  purposes  than 
condensing  steam.  The  plea  alleged  an  user  by  the  defendant,  as 
occupier  of  the  mill  in  the  declaration  mentioned,  of  the  water,  as  of 
right  and  without  interruption  for  twenty  years,  for  other  purposes 
than  condensing  steam ;  to  wit,  for  the  purpose  of  supplying  the 
boiler  of  the  engine,  and  of  generating  steam  for  working  the  engine, 
and  of  supplying  a  certain  cistern,  to  wit,  a  cistern  on  the  roof  of  a 
certain  engine-house.  The  replication  traversed  the  user  as  alleged 
in  the  plea.  The  evidence  was,  that  the  defendant  was  the  occupier  of 
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i;wo  mills  adjoimng  to  each  other,  and  occnpied  together,  each  having 
a  separate  steam-enmie.  The  old  mill  was  erected  in  1823,  since 
which  time  the  defendant  had  used  the  water  from  the  canal  for 
twenty  years,  for  the  purposes  mentioned  in  the  plea  in  respect  of 
the  old  mill.  The  new  mill  was  built  in  1829,  and  the  water  had  been 
used  as  alleged  in  the  plea  for  less  than  twenty  years  in  respect  of  the 
new  mill.  There  was  no  cistern  on  the  roof  of  any  engine-house,  but 
therewere  various  cisterns  in  and  about  the  engine-house  in  the  old  mill, 
through  which  the  water  passed.  The  jury  found  that  the  two  buildings 
formed  one  mill,  and  that  there  had  been  a  twenty  jrears'  user  as  of 
right  by  the  defendant :  Held,  that  the  issue  was  divisible,  and  that 
the  defendant  was  entitled  to  have  the  verdict  entered  for  him, 
except  as  to  the  supplying  a  cistern  on  the  roof  of  the  engine-house, 
as  to  which  the  plamtiff  was  entitled  to  enter  a  verdict,  with  nominal 
damages :  Held  also  (upon  motion  for  judgment  non  obstante  vere- 
dicto), that  the  plea  was  bad,  as  the  canal  company  had  no  right  to 
grant  the  water  for  other  purposes  than  for  condensing  steam,  and 
that  no  such  right  could  consequently  be  inferred  from  a  twenty 
years*  user  by  defendant.  The  Company  of  Proprietors  of  the  Moch- 
dale  Canal  v.  Beidclife,  21  Law  J.  (N.  S.)  Q.  B.  297. 

POWEE  TO  APPOINT.    See  AinnriTT,  2. 

PEACTICE. — Service  of  declaration  in  ejectment. — Service  of  a 
declaration  and  notice  in  ejectment  upon  one  of  two  joint  tenants, 
the  notice  being  addressed  to  that  one  only,  is  not  sufficient.  Doe  d, 
Brdby  v.  Boe,  10  C.  B.  663. 

PEINCIPAL  AND  A.Qc'E^T.— Undertaking  hy  attorneys.— A 
sale  of  certain  property  seized  by  the  assignees  of  a  bankrupt  being 
about  to  take  ^lace,  the  plaintiff  gave  notice  to  the  assignees  of  a 
claim  to  a  pornon  of  the  property  under  a  bill  of  sale  by  way  of 
mortgage ;  and  thereupon,  tne  defendants,  who  were  the  attorneys  of 
the  assignees,  on  the  26th  of  August,  wrote  to  the  plaintiff's  attorney 
a  letter,  stating,  that  in  consideration  of  the  plaintiff  consenting  to 
the  sale,  they  thereby,  on  behalf  of  the  assignees,  consented  the  net 
proceeds  of  effects  included  in  the  bill  of  sale  should  be  paid  over  to 
the  plaintiff  to  the  extent  of  the  balance  due  for  prmcipal  and 
interest.  This  letter  was  written  by  authority  of  the  trade  assignee, 
who  had  the  management  of  the  sale  of  the  bankrupt's  effects,  but  with- 
out the  authoritv  of  the  official  assignee :  in  answer  to  which  the  plain- 
tiff's attorney  the  next  day  wrote,  saying,  that  "  in  compliance  with 
the  undertakmg  given  by  you  herein,"  he,  on  behalf  of  the  plaintiff, 
consented  to  the  sale.  The  sale  took  place;  and  on  the  2nd  of 
December,  the  defendants  wrote  again  to  the  plaintiff's  attorney, 
referring  to  the  former  letter  of  the  26th,  and  stating,  that  unless 
informed  within  two  days  of  the  course  the  plaintiff  intended  to 
pursue,  **  we  shall  consider  ourselves  absolved  from  our  promise,  and 
shall  contest  the  validity  of  the  bill  of  sale."  Held,  first,  that  as  the 
letter  of  the  26th  and  27th  of  August  constituted  a  complete  con- 
tract, the  subsequent  letter  of  the  2nd  of  December  coidd  not  be 
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looked  at  in  oonstruing  such  contract ;  and  that  the  contract,  upon  the 
face  of  it,  showed  t^t  the  defendants  contracted  merely  as  agents. 
Secondly,  that  the  defendants  had  no  authority  to  bind  the  official 
assignee  to  the  undertaking.  Thirdly,  that  although  the  defendants 
had  no  such  authority,  still  they  were  not  liable  to  be  sued  in  an 
action  upon  the  contract  as  principals.  Leudi  v.  Nichohon  and 
another,  21  L.  J.  (N.  S.)  Q.  B.  312. 

PEIVILEGB.    See  Aebbst. 

PEOMISSOBT  NOTE.    See  Bill  op  Exchaitgb. 

BAIL  WAT  CO^VK^Y.—Biver—Ketio  course.— A  declaration 
in  covenant  recited  a  deed  of  the  2nd  March,  1841,  whereby  two 
pieces  of  land  were  conveyed  to  the  defendants,  subject  to  the  per- 
formance by  them  of  certainjagreements.  In  this  deed  the  piec^Df 
land  in  question  was  described  as  a  slip  of  land,  then  being;  intended 
to  be  formed  into  a  new  course  for  the  river  Beult.  The  declaration 
then  made  profert  of  the  deed  of  covenant  upon  which  the  action  was 
brought,  and  stated  that  defendants  thereW  covenanted  with  the 
plaintiffs  that  they,  the  defendants,  should  and  would,  within  a 
reasonable  time,  at  their  own  costs  and  expense,  make  and  cut  the 
said  intended  new  course  for  the  said  river  Beult,  and  also,  within 
such  like  reasonable  time  as  aforesaid,  divert  the  stream  of  the  said 
river  into  the  said  intended  new  course  for  the  same.  It  then  went 
on  to  state  a  covenant  to  make  a  bridge  over  the  intended  new  cut 
for  the  plaintiffs'  use  within  a  given  time,  and  a  covenant  to  make 
good  the  banks  of  the  new  cut,  and  after  the  same  should  have  been 
80  made  good,  and  the  railway  completed,  to  reconvey  to  A.,  one  of 
the  plaintiffs,  the  slip  of  land  which  should  form  the  new  course  of  the 
river,  and  abo  to  fill  up  and  level  the  then  existing  course,  so  far  as 
the  same  should  have  been  diverted.  The  declaration  then  charged 
bi«eaches  of  covenant  in  not  making  a  new  cut,  in  not  diverting  the 
stream  of  the  Beult,  in  not  constructing  a  bridge  over  the  new  cut, 
in  not  perfecting  its  banks,  in  not  reconveying  to  A.  the  slip  of  land, 
with  the  water  of  the  said  river  dul^  diverted  into  the  said  new 
course,  and  in  not  filling  up  the  existing  course  of  the  Beult,  so  far 
as  the  stream  thereof  shodid  and  ought  to  have  been  diverted  as 
aforesaid.  The  defendants,  after  craving  oyer  of  the  deed  of  covenant, 
and  setting  it  out  in  hoc  verba,  demurred  generally  to  the  declaration : 
Held,  that  there  was  no  implied  covenant  on  the  part  of  the  de- 
fendants to  make  the  cut,  and  divert  the  stream  of  the  Beult, 
and,  consequently,  that  there  could  be  no  breach  of  the  express  cove- 
nants to  build  the  bridge,  &c.,  unless  the  cut  was  made  and  the 
stream  diverted.  Bashlmgh  and  another  v.  The  South-Uastem  BaU- 
way  Oompam/,  10  C.  B.  612. 

EAILWAT  YENGEB.  —  LiaUUty  to  maintam.  — Where  the 
plaintiff's  sheep,  trespassing  on  A.'s  close,  strayed  upon  the  de- 
fendants' railway,  which  adjoined,  through  a  defect  of  fences,  which 
the  defendants  were  bound,  as  against  A.,  to  make  and  mauxtain,  and 
were  killed :  Held,  that  the  plamtiff  could  not  recover  either  at  com- 
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mon  law  or  under  the  Bailway  Clauses'  Consblidatioii  Act,  1845 
(8  &  9  Vict.  c.  20,  B.  68),  or  ou  the  ground  that  the  defendant  exer- 
cised a  dangerous  trade ;  the  obligation  to  make  and  maintain  fences, 
both  at  common  law  and  by  the  statute,  applying  only  as  against  the 
owners  or  occupiers  of  the  adjoining  close.  Eicketts  y.  ^ast  and  West 
India  Docks  and  Birmingham  Bailwag  Company,  21  Law  J.  (N.  S.) 
C.  B.  201. 

.  EEPLBVIN.  —  Tithe  Commutation  Act —  Verbal  agreement  to 
let  tithes  free, — Avowry  that  the  plaintiff  was  tenant  to  the  de- 
fendant, at  a  rent  of  400Z.  a  year.  The  plaintiff  being  the  owner  of 
a  &rm,  and  lessee  of  the  tithe  commutation  rent-charge  under  the 
dean  and  chapter  of  "W.,  at  a  rent  of  60Z.  a  year,  let  the  land  ver- 
ba^Jly  to  the  defendant  at  a  rent  of  400Z.  a  year  tithe  free :  Held,  that 
as  by  the  80th  section  of  the  Tithe  Commutation  Act,  Q  &7  Wm.  4, 
c.  71,  in  the  event  of  the  defendant  distraining  for  the  tithe-rent,  he 
would  be  compelled  to  allow  the  same  to  the  pkintiff  in  account ;  the 
plaintiff  was  tenant  to  the  defendant  at  a  rent  of  400?.,  and  therefore 
that  the  avowry  was  proved.  Meggison  v.  DoweSy'21  Law  J.  (N.  S.) 
Exch.  284. 

EULE  TO  COMPTJTB.— Three  defendants-Service  on  attorney 
of  two  of  them. — ^In  an  action  by  an  indorsee  against  three  defendants 
as  acceptors  of  a  bill  of  exchange,  who  have  suffered  judgment  by 
default,  service  of  the  rule  nisi  to  compute  on  the  London  agent  of 
the  attorney  of  two  of  the  defendants,  is  a  sufficient  service  to  justify 
the  Court  in  making  the  rule  to  compute  absolute.  Mtison  (jpublie 
officer)  .V.  Wood  and  others,  21  Law  J.  (N.  S.)  Q.  B.  317. 

EUINOUS  CONDITION.    See  House. 

SMALL  DEBTS  ACT.— Tenders.— It  is  no  ground  for  sugges- 
tion  under  the  London  Small  Debts  Act,  10  &  11  Vict.  c.  Ixxi.  s.  113, 
that  the  debt  has  been  reduced  below  201.  by  a  payment  into  the 
court  under  a  plea  of  tender.     Crosse  v.  Seaman,  10  C.  B.  884. 

STATUTE — Construction  of— Railway  company. — It  being  pro- 
posed to  form  a  railway  from  A.  through  A.  and  G.  to  B.,  and  it 
Deing  known  that  the  Ime  when  open  from  A.  to  A.,  would  compete 
with  and  injure  the  A.  Canal ;  and  when  open  from  A.  to  Q-.  would 
in  like  manner  compete  with  and  injure  the  Q-.  Canal,  a  private  Act 
of  Parliament  (9  &  10  Vict.  c.  clx)  was  obtained,  which  authorized 
the  formation  of  the  whole  railway  from  A.  to  B.,  and  which  stated 
that  it  was  intended  that  the  canals  and  railway  should  be  worked  in 
connection,  and  that  the  canal  companies  should  be  incorporated  with 
the  railway  company.  Section  73  provided  that  the  railway  com- 
pany shomd  be  liable  to  pay  to  the  canal  companies  a  specified  price 
per  share  for  all  their  shares,  from  and  immediately  after  the  opening 
of  the  railway  between  A  and  Q-.  for  public  use.  The  railway  was 
afterwards  made  and  opened  for  a  portion  only  of  the  space  frrom 
A.  to  B.,  namely  from  A.  to  Q-.  Held  (Williams,  J.,  dissentiente), 
that  the  opening  for  public  use  of  any  portion  of  the  line  between 
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A.  and  Gt>  rendered  the  railway  company  liable  to  pay  for  the  eanal 
shares.     The  Grrantham  Canal  Company  t.  The  Ambergate,  Notting^ 
ham,  and  Boston,  and  Eastern  Jtmction  Baihoay  Company,  21  L.  J. 
(N.  S.)  Q.  B.  322. 
STATUTE  OF  LIMITATIONS.    See  Puechase. 

TRESPASS. — Locus  in  quo. — In  actions  for  trespass  to  land,  the 
locus  in  quo  should  be  designated  by  abuttals  or  other  description,  as 
it  was  at  the  time  of  the  trespass,  and  not  at  the  time  of  declaration. 
Therefore,  where  in  an  action  by  a  reversioner,  the  declaration 
described  the  locus  in  quo  as  abutting  on  the  south  and  east,  on  a 
close  in  the  occupation  and  possession  of  the  defendants,  and  the 
defendants  (a  railway  company)  pleaded  that  they  took  possession 
of  part  of  the  said  close  abuttmg  on  the  south  on  the  fence  of  their 
railway,  under  the  provisions  of  8  &  9  Vict.  c.  20,  ss.  82,  33,  which 
was  the  trespass  complained  of;  and  it  appeared  at  the  trial  that  at 
the  time  the  trespass  was  committed  the  close  in  question  abutted  on 
the  fence  of  the  railway,  but  that  afterwards  the  defendants  took 
possession  of  and  purchased,  under  the  provisions  of  the  above  Act,  a 
small  part  of  it  adjoining  the  railway,  so  that  the  plaintiff's  descrip- 
tion was  correct  at  the  time  of  declaration,  but  not  at  the  time  of  the 
trespass :  Held,  that  the  plaintiff  could  not  recover,  for  want  of  a  new 
assignment.  Sumfreg  v.  27ie  London  and  NorthrWestern  Bailway 
Company,  7  Exch.  325. 

•TOWN  CLEEK. — Compensation — Borough  rates. — The  council 
of  the^orough  of  Lichfield,  previously  to  making  a  borough  ratoj 
made  an  estimate  under  the  6  &  6  Wm.  4,  c.  76,  s.  92,  which  esti- 
mate contained  (amongst  others)  the  two  following  items  :  "  Compen- 
sation to  the  late  town-clerk,  three  years  and  a  half,  105/.  14s.  lOd. ; 
law  expenses,  800iJ."  The  first  of  these  items  was,  as  it  expressed,  an 
award  of  compensation  to  a  former  town-clerk  who  had  been  dismissed 
fix)m  his  situation  by  the  corporation.  The  second  item  had  been 
included  in  the  estimate,  to  meet  the  demand  of  the  attorney  to  the 
corporation  for  costs  and  disbursements.  The  attorney  had  paid  the 
sum  of  467/.  to  a  party,  to  save  the  corporation  from  an  execution  ; 
and  this  sum  was  one  of  the  items  included  in  the  charges  as  a  dis* 
bursement.  At  the  time  the  estimate  was  made  the  attorney  had  not 
delivered  any  signed  bill  of  the  costs  of  the  corporation.  The  council 
afterwards  made  a  borough  rate,  which  included  the  sum  so  men- 
tioned in  the  estimate.  At  a  meeting,  which  was  not  a  public  one, 
the  borough  council  made  an  order  which  directed  the  overseers  of 
certain  parishes  within  the  borough  to  pay  the  proportions  assessed 
upon  their  parishes  out  of  the  poor-rates  made  and  collected ;  and 
they  also  issued  a  warrant  to  then*  treasurer,  commanding  him  within 
100  days  from  the  date  thereof  to  demand  from  the  overseers  the 
said  proportions.  The  treasurer  issued  his  precept  to  the  overseers, 
requiring  them  within  100  days  after  the  receipt  thereof,  to  pay  the 
proportions  out  of  the  poor-rates  made  and  collected,  or  to  be  made, 
and  collected.    A  warrant  was  issued  by  the  defendants,  one  of  whom 
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WAS  the  Mayor  of  Lichfield,  and  both  justices  of  the  borough,  agnimat 
the  overseer,  who  had  not  paid  the  proportion  assessed  in  his  parish. 
This  warrant  contained  the  venue  in  tne  margn,  and  directea  a  cer- 
tain sum  to  be  levied  by  distress  of  the  plaintin's  goods,  and  provided, 
that  '4f  within  the  space  of  five  days  next  after  such  distress  bjyou 
taken,  the  sum  of,  &c.,  shall  not  be  paid,  then  you  do  sell  the  said 
goods ;"  and  concluded  thus :  **  Given  under  our  hands  and  seals,  aad 
under  the  corporate  seal  of  the  said  borough  and  city,  T.  T.  (l.  s.), 
justices  of  the  said  borough  and  city.  Thomas  (corporation  seal) 
Johnson,  mayor.^  The  defendant  Johnson  was  not  stated  in  the 
body  of  the  warrant  to  be  mayor  of  the  borough  .-Held,  in  error, 
by  the  Court  of  Exchequer  Chamber,  first,  that  the  rate  was  valid, 
as  a  borough  rate  need  not  be  made  in  public.  Secondly,  that  the 
items  of  10i5/.  and  800/.  could  not  be  considered  as  bygone  expenses, 
so  as  to  make  the  rate  retooiqieetrve  with  regard  to  them,  as  the  ques- 
tions relating  to  the  first  item  were  under  litigation  at  the  time  of 
the  making  of  the  rate ;  and  that  as  to  the  second  item,  the  council 
were  iustified  in  treating  such  expenses  as  not  actually  incurred  be- 
fcre  the  delivery  of  the  solicitor's  bill ;  and  as  the  rate  was  good  upn 
tiie  fS^se  of  it,  and  the  overseer  (the  plaintiff)  had  not  appealed  agamst 
it,  he  could  not  object  to  it,  as  against  the  defendants.  Thirdly, 
ithat  the  variance  between  the  precept  of  the  treasurer  and  the  war- 
rant of  the  mayor  as  to  the  time  of  payment,  was  immaterial,  and  at 
all  events,  that  the  pliuntiff  could  not  complain  of  it,  as  he  had  thereby 
a  further  time  for  payment  given  him.  JFourthly,  that  the  plaintiff 
was  liable  to  have  ms  ^oods  seized  as  a  distress,  futhough  he  was  out 
of  office  before  the  mstress  warrant  was  executed,  as  he  vras  the 
offender  under  the  66  Q^o.  3,  c.  51,  which  provides,  that  the  offender's 
goods  should  be  seized,  and  gives  the  existing  overseers  power  to 
make  a  rate  to  reimburse  him.  Eifthly,  that  the  fact  of  the  warrant 
of  distress  being  under  the  hands  and  seals  of  the  two  defendants,  as 
justices,  did  not  prevent  the  warrant  of  one  of  them,  as  mayor,  the 
warrant  having  his  signature  and  the  corporate  seal  attached  to  it. 
Jones  V.  Johnwn  and  Morgan,  7  Exch.  452. 

TEOVBE. — Notice  of  act  of  hankrv^tcy, — ^A  bankrupt,  pre- 
viously to  his  bankruptcy,  deposited  timber  with  the  defendants,  who 
were  wharfingers,  to  be  kept  at  their  wharf  and  delivered  on  payment 
of  the  wharfage.  On  the  7th  of  February,  1848,  afiatissuea  against 
him,  and  the  plaintiff  Cannan  was  appointed  official  assignee.  The 
bankrupt,  after  the  first  fiat,  sold  the  timber,  and  between  September ' 
1848,  and  January  1849,  it  was  delivered  to  the  purchaser  by  the 
defendants,  who  had  no  notice  of  the  bankruptcy.  In  February,  1849 
the  other  plaintiffs  were  appointed  trade  assignees.  In  trover  by  the 
official  ana  other  assignees :  Held,  first,  that  the  defendants  were  not 
liable  for  the  value  of  the  timber,  being  protected  by  the  6  Geo.  4, 
c.  16,  s.  84.  Secondly,  that  the  issuing  of  the  fiat  was  not  notice  to  all 
the  world  of  its  issuing,  the  fiat  not  standing  on  the  same  footing  as 
the  old  commission  of  bankruptcy.  The  words  in  the  84th  section, 
''  goods  belongmg  to  any  bankrupt,"  mean  goods  which  belonged  to 
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tbebankrapt  at  the  time  they  were  deposited  in  the  possession  or  ctfl- 
todj  of  t^e  person  delivering  them,  and  which  would  have  continued 
to  be  his  property  unless  an  act  of  bankruptcy  had  occurred.  QiuBre, 
whether  there  was  a  variance  between  the  declaration  and  the  facts 
stated,  on  the  gronnd  that  the  official  assignee  was  to  be  considered 
as  alone  possessed  of  the  timber  at  the  time  of  the  conversion,  and 
not  the  trade  assignee.  OatiTian  and  others,  aangnees  ofNash,  v.  The 
SouthrEaatem  Railway  Compamf,  21  L.  J.  (N.  S.)  C.  B.  257. 

UNI  VEESITT. — Gamhridae — Jurisdiction — Diseommunvng, — The 
Vice-Chancellor  and  heads  of  the  colleges  in  the  University  of  0am* 
bridge  have  authority  to  make  a  decree  that  every  tradesman  with 
whom  any  person  in  statu  pupillari  should  contract  a  debt  exceeding 
61.,  should  be  required  to  send  notice  thereof  at  the  end  of  every 
quarter,  to  the  college  tutor  of  the  person  so  indebted,  on  pain  of 
being  punished,  by  discommuning  or  otherwise,  as  to  the  Yice-Chan- 
cellor  and  heads  of  colleges  should  seem  fit.  Where  a  tradesman 
resident  in  Cambridge,  who  has  violated  this  decree,  is  summoned  to 
appear  before  the  Yice-Chancellor  and  heads  of  houses  to  answer  the 
complaint,  he  is  not  entitled  to  appear  by  counsel  or  attorney,  as 
upon  a  judicial  proceeding.  Upon  proof  that  the  tradesman  had  vio- 
lated the  above  decree,  it  was  ordered  by  the  Vice-Chancellor  and 
heads  of  colleges,  that  no  person  in  statu  pupillari  should  contract, 
4&C.,  or  have  any  tradings  or  dealings  with  tne  said  tradesman,  and 
that  if  any  person  in  statu  pupilkm  should  disobey  this  decree,  he 
should  be  punished  by  suspension,  rustication,  or  expulsion,  as  the 
case  should  appear  to  the  Vice-Chancellor  and  heads  of  colleges  to 
require :  Held,  that  there  was  no  ground  for  a  prohibition  of  the 
proceedings.    Ua  parte  Death,  21  L.  J.  (N.  S.)  Q.  B.  337. 

WABRANTT. — Sale  of  goods. — Upon  a  contract  for  the  sale  of 
goods  with  a  particular  express  warranty,  the  "Court  will  not  extend 
snch  warranty  by  implication.  The  declaration  stated  a  bargain  for 
the  sale  by  the  defendants  to  the  plaintiff,  of  a  certain  cargo,  to  wit, 
the  cargo  of  Indian  com  then  shipped  at  Orfano,  on  board  the  Otto* 
wan,  at  a  certain  price,  including  freight  and  insurance,  to  Cork, 
liverpool,  or  London ;  and  that  it  was  agreed  that  the  qusdity  of  the 
said  Indian  com  was  equal  to  that  of  the  shipment  of  that  article  in 
the  season  of  1847,  and  that  the  said  Indian  com  had  been  shipped 
in  good  and  merchantable  condition ;  and  alleged  for  breach  that  the 
com  was  not,  at  the  time  of  shipment,  or  at  any  other  time,  in  good 
and  merchantable  condition,  or  in  a  fit  and  proper  condition  for  the 
performance  of  the  voyage  from  Orfano  to  Cork,  Ac.  The  judge  left 
it  to  the  jury  to  say  whether  the  com  was,  at  the  time  of  shipment, 
in  a  good  and  merchantable  condition  for  a  foreign  voyage :  Held,  a 
misdnrection,  inasmuch  as  it  was  extending  by  implication  the  express 
warranty  contained  in  the  contract.  Dickson  v.  Yizinia  and  another, 
lOC.B.  602. 

WITNESS. — Conmission  to  examine. — It  is  discretionary  with  the 
Court  to  grant  a  com'mifision  to  examine  parties  to  an  action  r^ident 
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abroad,  under  the  1  Wm.  4,  c.  22,  s.  4,  and  the  Court  will  do  so  only 
where  it  appears  from  the  affidavits  in  support  of  the  applieation,  to 
be  conducive  to  the  due  administration  of  justice.  Castelli  v.  Oroome, 

21  L.  J.  (N.  S.)  Q.  B.  808. 

WOEK  AND  LA30JTB,— Special  contract— Action  hy  admin- 
istrators.— A  special  contract  was  entered  into  by  B.  to  do  the  whole 
of  certain  work  for  G.,  for  a  stated  sum.  Before  the  completion  of 
the  work  B.  died,  and  an  arrangement  was  then  come  to  between  Q, 
and  C,  under  which  C.  on  his  account  completed  the  portion  of  the 
work  left  unfinished  at  B.'s  death.  C,  who  afterwards  became  ad- 
ministrator of  the  effects  of  B.,  sued  G.  on  the  common  indebitatus 
counts  for  the  proportion  of  the  work  done  by  B.,  alleging  that  Or, 
was  indebted  to  B.  in  his  lifetime,  and  was  liable  to  pay  B.  on  request : 
Held,  that  although  the  special  contract  was  to  be  considered  as  re- 
scinded by  the  arrangement  between  G.  and  G.,  still  that  the  above 
form  of  declaration  was  not  supported.  Orosthwaite^  administrator  of 
Barrow,  v.  Gardner,  21  Law  J.  (N.  S.)  Q.  B.  356. 

"WEIT  OF  TRIAL. — Irreaularitv.—'ln  an  action  in  which  two 
issues  were  joined,  the  writ  of  trial  directed  the  trial  of  the  issue — 
not  issues.  The  defendant,  on  the  case  coming  on  for  trial,  objected 
that  the  writ  was  irregular ;  but  the  objection  being  overruled,  he  did 
not  appear  at  the  trial,  and  a  verdict  was  found  for  the  plaintiff.  The 
Court  revised  to  set  aside  the  writ  of  trial,  or  to  arrest  the  judgment 
for  the  irregularity.  Watson  v.  Humphries,  21  L.  J.  (N.  S.)  Q.  B. 
336. 
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21  Law  Journal  (N.  S.),  parts  10  and  11. 

BASTARDY  ORDER.  —  Appeal — Justices  at  pettjr  sessions 
after  verbally  adjudging  B.  to  be  the  putative  father  of  twin  bastard 
children,  and  ordering  him  to  pay  Is.  per  week  for  the  maintenance  of 
each,  drew  up  a  separate  order  in  respect  of  each  child.  B.  gave 
notice  of  appeal,  and  entered  into  a  separate  recognizance  to  prose- 
cute in  each  case.  One  notice  of  recognizance  only  was  served  on 
the  mother  by  the  attorney  of  B.,  and  it  stated, "  We  hereby  give  you 
notice  that  B.  has  entered  into  a  recognizance  to  try  an  ap^al,  Ac., 
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against  an  order  of  affiliation  made  on,  &c.,  whereby  B.  was  adjudged 
to  be  the  father  of  two  bastard  children,  of  which  J.  J.  had  then 
lately  been  deliyered.*'  It  was  objected  that  the  notice  was  insuffi- 
cient, as  there  was  no  such  recognizance  as  that  stated  in  the  notice, 
and  no  such  order  as  an  order  adjudging  B.  to  be  the  father  of 
two  children :  Held,  that  the  notice  of  recognizance  was  sufficient,  as, 
putting  a  reasonable  construction  upon  it,  it  gave  the  mother  suffi- 
cient information  that  B.  had  entered  into  recognizances  to  appeal  in 
respect  to  each  child.  Eeg»  v.  The  Eecorder  ofLeeds,  21  Law  J. 
(N.  S.)  M.  C.  171. 

CEETIOEAEI.    See  Itoictmbnt. 

COKPESSION.    See  Eyidbnce. 

EVIDENCE. — Confession — Inducement — Person  in  authority. — 
The  prisoner,  who  was  a  maid-servant,  was  indicted  for  the  murder 
of  an  infant,  of  which  she  had  recently  been  delivered.  A  surgeon 
had  been  sent  for  to  attend  her,  but  before  he  came  her  mistress  told 
her  she  had  better  speak  the  truth :  in  answer,  she  said  she  would  tell 
it  to  the  surgeon,  and  when  he  came,  she,  in  the  presence  of  her 
mistress,  made  a  confession  to  him,  which  was  offered  in  evidence : 
Held,  that  as  the  husband  of  the  mistress  was  not  the  prosecutor, 
and  as  the  offence  was  not  in  any  way  connected  with  the  manage- 
ment of  the  house,  the  mistress  could  not  be  considered  as  a  person 
having  authority  over  the  prosecution,  and  therefore  the  inducement 
held  out  by  her  did  not  affect  the  admissibility  of  the  evidence.  Beg, 
T.  Hamiah  Moore,  21  Law  J.  (N.  S.)  M.  C.  199. 

HIGHWAY — Indictment  of  parish  for  non^repair  of— Order  for 
preferring  indictment. — An  indictment  for  non-repair  of  a  highway 
was  preferred  by  Gt.  against  the  parish  at  the  Quarter  Sessions,  in 
pursuance  of  an  order  of  three  justices  at  a  special  sessions  for  high* 
ways.  The  parish  pleaded,  and  the  jury  found  that  the  occupier  of 
farm  A.  was  liable  to  repair  ratione  tenurce.  G.  applied  for  his  costs 
of  the  prosecution  under  section  95  of  the  statute  5  &  6  Wm.  4, 
c.  50,  but  the  Sessions  refused  to  give  them,  on  the  groimd  that  G.,  one 
of  the  magistrates  who  made  the  order  for  preferring  the  indictment, 
was  the  owner  of  farm  A.  Before  the  order  was  given,  G.  had  sum- 
moned the  surveyor  of  the  parish  before  the  special  sessions.  No 
question  was  made  that  the  road  was  a  highway  and  out  of  repair. 
The  surveyor  simply  denied  the  liability  of  the  parish  to  repair  it,  but 
suggested  who  was  liable,  and  thereupon  L.  and  the  two  other 
justices  signed  the  order:  Held,  that  when  the  surveyor  of  the  parish 
simply  denies  the  liability  of  the  parish  to  repair  a  highway  within  it 
which  is  out  of  repair,  it  is  imperative  on  the  special  sessions,  imder 
section  95  of  the  Highway  Act,  to  order  an  indictment  to  be  pre- 
ferred :  Held,  further,  i;hat  the  order  for  preferring  the  indictment 
was  valid  in  this  case,  as  L.  was  not  interested  in  the  matter  at  the 
time  the  order  was  made,  though  he  became  so  after  the  parish 
had  pleaded ;  consequently,  tliat  G.  was  entitled  to  his  costs  of  the 
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proBecution.    Beg,  v.  The  Justices  of  Surreg^  21  Law  J.  (N.  S.) 
M.  C.  195. 

HTGHWAY-EATES.— JBorotf^*  of  Ashton^under-Igne.—Bj  the 
Ashton-under-Lyne  Improvement  Act,  12  &  13  Yict.  c.  85,  s.  25, 
power  is  dyen  to  the  major,  aldermen,  and  burgesses,  to  make  and 
levy  a  highway-rate  upon  the  occupiers  of  all  messuages,  houses,  &c., 
lands,  tenements,  and  hereditaments  within  the  borough,  for  main- 
taining and  repairing  the  present  highways  within  the  borough,  when 
sewered,  drained,  levelled,  flagged,  paved,  and  otherwise  completed  to 
the  satisfaction  of  the  mayor,  &c.,  and  such  of  the  present  and  future 
streets  as  shall  from  time  to  time  be  declared  public  highways  as 
aforesaid,  and  the  main  sewer  under  the  same.  The  lx>rough  of 
Ashton-under-Lyne  consists  of  a  part  of  four  divisions  of  the  parish 
of  Ashton-under-Lyne  and  the  whole  of  another  of  such  divisions, 
the  latter  being  subdivided  into  two  districts,  and  before  the  passing 
of  the  above  Act  each  of  such  districts  separately  maintained  its  own 
highways,  and  had  its  own  surveyor.  The  greater  part  of  one  dis- 
trict was  a  country  district.  After  the  passing  of  the  said  Act,  the 
mayor,  Ac.,  acting  as  surveyors,  laid  a  rate  on  the  rateable  property 
within  each  of  the  said  districts,  exclusively  for  the  repairs  of  such 
highways  within  them  as  had  not  been  sewered,  drained,  levelled, 
paved,  and  flagged,  and  otherwise  completed  to  the  satisfaction  of 
the  mayor,  &c. :  Held,  that  under  the  above  section  of  the  special 
Act,  taken  in  connection  with  sections  48  and  49  of  the  Towns'  Im- 
provement Clauses  Act,  10  &  11  Yict.  c.  34,  the  mayor,  aldermen, 
and  burgesses  of  the  borough  were  empowered  to  make  two  general 
rates  within  the  borough,  one  for  the  repair  of  the  urban  streets 
within  the  25th  section  of  the  special  Act,  and  the  other  for  the 
repair  of  the  rural  ways  not  within  that  section ;  and  therefore  that 
the  rate  in  question  was  bad.  JReg,  on  the  prosecution  of  the  Magor^ 
S[e,y  ofAshton-under-Lgne  v.  Slater,  21  Law  J.  (N.  S.)  M.  C.  186. 

INBICTWENT.— Removal— Certiorari.  — JJvon  removal  of  wi 
indictment  by  certiorari  from  the  Sessions  to  the  Queen's  Bench, 
the  sureties  in  the  recognizance  become  bound  as  sureties  for  the 
payment  of  the  costs  in  the  event  of  a  verdict  beiog  found  for  the 
Crown,  although  there  are  no  words  to  that  effect  in  the  conditions 
to  the  recognizance ;  the  3rd  section  of  the  5  &  6  Wm.  &  M.  c.  11, 
being  in  effect  incorporated  with  the  recognizances.  The  recognizance 
was  stated  to  have  been  entered  into  before  J.  T.,  Esq.,  one  of  the 
justices  for  the  county  of,  &c.:  Held,  good.  Beg,  v.  Sod^son,  21  Law 
J.  (K  S.)  M.  C.  181. 

INDICTMENT.    See  Highway. 
INDUCEMENT.    See  Evidencb. 

LANDS  CLAUSES'  CONSOLIDATION  ACT.— aw»p<»Mofw« 
—Order  of  justices. — The  11  &  12  Vict.  c.  43  (which  did  not  come 
inte  operation  imtil  six  weeks  after  its  passing),  by  section  11,  pro- 
vides, that  ^here  no  time  is  limited  for  making  complaints  or 
laying  informations  under  Acts  of  Parliament  siLch  complaint  shall  be 
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made  and  such  infomiation  laid  within  six  calendar  months  from  the 
time  when  the  matter  of  such  complaint  or  information  aroee :  Held^ 
that  an  order  of  twp  justices,  under  the  8  Yict.  c.  18,  awarding 
compensation  for  dapage  done  to  a  landowner,  bj  the  construction  of 
a  nalwaT,  was  withm  the  aboye  clause  of  the  11  &,  12  Vict.  c.  48 : 
Held,  aJjBOy  that  the  above  section  had  a  retrospectire  operation,  and 
inTBlidated  such  an  order  where  the  complaint  was  not  made  within 
six  calendar  months  from  the  time  when  the  damage  complained  of 
occurred,  ^Ithou^h  the  order  itself  was  made  more  than  six  months 
before  t^e  passmg  of  the  11  &  12  Yict.  c.  4t8.  Beg.  y.  Leeda  and 
Bra^ord  Bailwag  Company,  21  Law  J.  (N.  S.)  M.  Cf.  198. 

PAFPEB  JjJJ^ATIG.—Mamienanee,—The  12  A  13  Vict.  c.  108; 
s.  6,  extends  to  the  maintenance  of  a  pauper  lunatic  bom  in  Ireland, 
who  has  acquired  no  settlement  in  JBlngland,  but  who  has  become 
irremovable  bj  reason  of  five  years'  residence  in  a  parish  within  a 
union  in  England,  and  in  such  a  case  the  burthen  of  maintaining  the 
pauper  in  an  asylum  is  cast  upon  the  common  fund  of  the  union. 
B^.  r.  Arnold,  21  Law  J.  (N.  S.)  M.  C.  180. 

PAYING  BATE,— Walenoorks  empany.—Bj  the  40th  section^ 
of  the  local  Act,  11  Geo.  8,  c.  xii.  the  commissioners  appointed  Inr 
the  Act  were  empowered  to  make  rates  upon  all  persons  who  shiul 
inhabit,  hold,  occupy,  possess,  or  enjoy  any  land^  house,  shop,  ware- 
house, cellar,  vaultf  or  other  tenements  or  hereditaments  within  the 
streets,  squares,  &c.,  of  a  certain  district,  such  rates  not  to  exceed,  in. 
any  one  year,  the  sum  of  ls.'2d.  in  the  pound  of  the  yearly  rate  or 
yearly  value  of  such  of  the  said  lands,  houses,  shops,  warehouses, 
cellars,  vaults,  or  other  tenements  or  hereditaments  respectively,  as 
shall  be  situate  in  any  of  the  said  streets,  squares,  &c.;  the  greater 
part  or  parts  of  whicn  said  streets,  &c.,  respectively,  shall  be  actually 
Degun  to  be  paved  with  new  or  other  stones  of  a  mX  surface;  and  not 
exceeding  9a.  in  the  pound  of  the  yearly  rents  or  yearly  value  of 
such  of  ^e  said  lands,  &c.,  respective^,  as  shall  be  situate  in  any  of 
the  streets,  squares,  &c.,  which  shall  be  actually  begun  to  be  new 
paved,  the  footways  whereof  shall  be  constructed  with  new  or  flat 
stones,  and  the  carriage-way  whereof  with  the  old  stones,  which  shall 
be  taken  up  in  the  same  or  any  other  of  the  said  streets,  squares,  &c.^ 
and  not  exceeding  6d.  in  the  pound  of  the  yearly  rents  or  yearly 
value  of  such  of  tne  said  lands,  &c.,  as  shall  be  situate  in  any  of  the 
said  streets,  squares,  &c.,  which  shall  only  be  repaired  by  virtue  or  in 
pursuance  of  tuis  Act.  The  occupiers  of  houses  situate  at  the  corner 
of  paved  streets  were  made  liable,  hj  a  special  provision,  to  half  of 
the  rate  only ;  and  the  Act  also  contamed  special  provisions  as  to  the 
rating  of  public  buildiugs  and  other  specified  property,  but  which 
had  no  express  reference  to  the  pipes  ana  other  property  of  a  company 
for  the  supply  of  water.  The  commissioners  were  empowered,  by 
section  22,  to  alter  the  situation  of  the  water-pipes,  &c.,  throughout 
the  district:  Held,  that,  under  the  4i0th  section,  an  incorporated 
waterworks  company  was  rateable  in  respect  of  mains,  pipes,  and  other 
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apparatus  laid  down  within  the  district  of  the  commissioners.    Meg. 
T.  East  London  Waterworks  Compamf,  21  Law  J.  (^.  S.)  M.  C.  174. 

PEESON  IN  AUTHOBITT.    See  EvmBHCB. 

SESSIONS. — Interested  justice. — Upon  the  trial  of  a  parish  appeal, 
p.  S.,  one  of  the  justices,  who  was  a  rated  inhabitaut  of  the  appellant 
parish,  was  on  the  bench  during  the  hearing,  and  in  the  course  of 
the  proceedings  referred  the  chairman  of  the  Quarter  Sessions  to 
some  of  the  documents  put  in  evidence.  Upon  an  observation  being 
made  that  he  was  a  party  interested,  F.  S.  stated  that  he  should  take 
no  part  in  the  decision,  but  he  remained  in  court  until  the  final 
decision,  which  was  in  favour  of  the  appellants.  It  was  sworn  that 
he  did  not  vote  or  give  any  opinion  upon  the  question  at  issue,  nor 
did  he  influence  the  decision  of  the  other  justices  present,  and  tbat 
if  he  had  not  believed  that  the  parties  were  satisfied  with  his  assur- 
ance that  he  would  take  no  part,  he  would  have  retired  &om  the 
court  during  the  trial :  HeM,  that,  under  the  above  circumstances, 
the  order  of  Sessions  was  invalid,  by  reason  of  the  presence  of  the 
interested  justice :  Held,  also,  that  notice  of  an  intention  to  move  for 
a  certiorari  under  13  G^eo.  2,  c.  18,  s.  6,  was  properly  served  on  E.  S., 
as  a  justice  by  and  before  whom  the  order  of  Sessions  was  made. 
The  notice  stated  that  application  would  be  made  for  a  certiorari,  on 
behalf  of  the  inhabitants  of  the  respondent  parish,  and  was  signed 
"  J.  M.,  attorney  for  the  inhabitants  of  the  respondent  parish  :'* 
Held,  te  be  sufficient.  Beg.  v.  Justices  ofl^^olk,'21  Law  J.  (N.  SO 
M.  C.  169. 

SETTLEMENT  BY  JOINT  TENANT.— J^^w^^w^  hg  tenement 
— Payment  of  rates — Construction — Assessment. — "William  Atkinson 
occupied  a  separate  and  distinct  dweUing-house  and  farm,  in  the 
parish  of  H.,  which  were  let  to  him  and  his  father,  Thomas  Atkinson, 
as  joint  tenants,  the  rent  and  value  of  the  land  itself  being  sufficient 
to  confer  a  settlement  on  both.  The  father  resided  on  another  farm 
at  a  distance,  but  he,  hond  Jide^  paid  the  rent  of  the  £arm  occupied 
by  his  son.  In  the  rate-books  of  H.,  Mr.  Atkinson  appeared  as  the 
name  of  the  occupier  of  the  house  and  farm  in  respect  of  two  rates, 
and  in  a  third  rate  the  name  of  Thomas  Atkinson  appeared.  The 
overseers,  had  demanded  and  received  payment  of  these  rates  from 
the  father:  Held,  that  the  Sessions  were  justified  in  finding,  first, 
that  there  was  a  sufficient  occupation  and  payment  of  rent,  as  well 
as  a  sufficient  assessment  to  and  payment  of  rates,  to  confer  on 
William  Atkinson  a  settlement  in  H.,  under  the  1  Wm.  4,  c.  18,  and 
4  &  5  "Wm.  4,  c.  76;  and  secondly,  that  he  had  sufficiently  been 
charged  with  and  paid  his  share  of  the  public  taxes  to  gain  a  settle- 
ment in  H.,  under  the  3  &  4  Wm.  &  M.  c.  11.  Beg,  v.  The  Inhabitants 
of  Susthwhaite,  21  Law  J.  (N.  S.)  M.  C.  189. 

WATEEWOEKS  COMPANY.    See  Patikg-Eatb. 
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1  De  Gex,  McNaug.  &  Gord.,  part  1 ;  21  Law  Journal  (N.  S.)  part  11. 

AD JIIDICATION  OF  BANKEIJPTCT.  —  Petition  to  annul 
jurisdiction  of  commissioner. — A  petition  to  annul  an  adjudication 
after  advertisement  in  the  Gazette  must  be  presented  to  the  Vice- 
Chaneellor  sitting  in  bankruptcy.  After  tne  advertisement  the 
commissioner  has  no  jurisdiction  to  entertain  a  petition  to  review  his 
adjudication  (stat.  12  &  13  Vict.  c.  10,  ss.  12, 104, 233).  In  re  Carter, 
21  Law  J.  (N.  S.)  Bank.  23. 

ANNULLING  ADJUDICATION.  See  Baistkbttpt  Law  Con- 
BOiiiDATioN  Act,  1. 

BANKRUPT.— 1.  "  Further  protection  ''—Bejusal—The  com- 
missioner may  on  the  occasion  referred  to  in  the  256th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849  (12  &13  Vict.  c.  106),  refuse 
to  grant  the  bankrupt  further  protection  on  other  grounds  than  for 
one  of  the  offences  specified  in  that  section.  The  term  "  further  pro- 
tection "  in  the  257th  section  is  not  ezclusivelj  referable  to  cases  in 
which  further  protection  has  been  refused  on  account  of  the  com- 
mission of  any  of  the  offences  specified  in  the  256th  section,  and  the 
certificate  in  the  form  contained  in  the  schedule  (B  a)  to  the  Act,  and 
mentioned  in  the  257th  section,  may  be  granted  where  protection  has 
been  refused  on  other  grounds  than  for  one  of  the  offences  enume- 
rated in  the  256th  section.  The  words  ^'this  enactment"  in  the 
259th  section  are  not  referable  to  the  whole  Act,  but  to  that  parti- 
cular section  only.    JEa:  parte  WilUam  Stanton,  1  D.  M.  &  G.  224. 

2.  Beview  of  a^udication. — Where  a  bankrupt  does  not  contest 
the  validity  of  an  adjudication  of  his  bankruptcy  before  a  commis- 
sioner within  the  period  prescribed  by  the  104th  section  of  the 
Act  12  &  13  Vict.  c.  106,  for  showing  cause  against  such  adjudica- 
tion, the  commissioner  has  after  that  period  no  authority  to  entertain 
an  application  to  review  the  adjudication  either  under  the  section  or 
under  the  233rd  section.     Mc  parte  Carter,  1  D.  M.  &  G.  212. 

3.  Refusal  of  certvfleate — Beview, — ^A  proceeding  to  review  the 
decision  of  a  commissioner  who  has  refused  a  certificate  under  the 
39th  section  of  the  Act  5  &  6  Vict.  c.  122,  is  not  a  proceeding  for 
the  continuance  of  which  provision  is  made  by  the  4th  section  of  the 
Act  12  &  13  Vict.  c.  106 ;  and  such  proceeding  cannot  be  instituted 
except  on  one  of  the  gromids  specified  in  the  207th  section  of  the 
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laider  statute.  The  expression  in  the]  4ith  section,  that  nothing 
in  the  Act  is  to  lessen  or  affect  anj  right,  title,  &c.  of  a  person 
hy  virtue  of  proceedinjBfs  under  the  ezistinj^  bankruptcies,  has  refe- 
rence only  to  the  continuance  and  completion  of  proceedings  affect- 
ing the  admimstration  of  a  bankrupt  estate.  In  1847,  the  commis- 
sioner refused  the  allowance  of  a  bankrupt's  certificate,  under  the 
d9th  section  of  the  Act  5  &  6  Vict.  c.  122.  In  1851,  after  the  death 
of  the  cofiiinisBionffr,  the  bankrupt  applied  to  his  successor  widi  the 
yiewof  hanng  the  matter  reheara,  aUi^;ing  that  the  statement  of  the 
opposing  creditor  on  the  occasion  oi  the  refusal  was  partial  and 
imperfect :  Held,  that  the  application  could  only  be  made  under  the 
provisions  of  the  .207th  section  of  the  Act  12  &  13  Yict.  c.  106,  and 
that  inasmuch  as  the  refusal  of  the  certificate  was  not  obtained  by 
&lse  evidence  or  improper  suppression  of  evidence,  or  by  fraud,  the 
orifi^nal  decision  could  not  be  reviewed.  JEbp  parte  Jonathan  Sigginr 
son,  1  D.  M.  &  a.  204. 

BANKRIJPT  LAW  CONSOLIDATION  ACT,  1849.— 1.  Anr 
nutting  adjudiaxtion — Time  for  appeal* — Where  a  creditor  petitions 
against  an  adjudication  within  the  proper  time,  and  the  petition  is 
not  heard  within  the  twenty-one  days  finom  the  adjudication,  and  when 
heard  it  is  dismissed,  and  the  creditor  appeals  within  twenty-one  days 
sStet  the  commissioner's  decision  on  his  petition,  his  appeal  is  in  time 
under  the  12th  section  of  that  statute.  A  petition  to  the  commis- 
sioner to  annul  the  adjudication  is  not  an  appeal  within  the  meaning 
of  that  section.    Exports  Bean,  21  Law  J.  (N.  S.)  Bank.  2Q, 

2.  Certificate, — E.  M.  and  H.  M.  purchase  a  business  of  their 
brother's,  but  it  was  not  paid  for.  B.  M.  atended  to  the  accounts  so 
far  as  they  were  attended  to,  and  H.  M.  performed  the  duties  of 
traveller  to  the  business.  E,  M.  and  H.  M.  on  various  occasions 
raised  money  by  deposits  of  goods,  and  paid  607.  per  cent,  for  dis- 
count. H.  M.  ordered  goods  one  day  and  pledged  tnem  on  the  next. 
The  brothers,  the  vendors  of  the  business,  sued  for  the  purchase- 
money,  and  issued  execution  on  a  judgment  in  the  action.  Both 
E.  M!.  and  H.  M.  were  adjudicated  bankrupts,  and  the  commissioner 
refused  them  their  certificates  or  protection,  on  the  ^undofnot 
keeping  proper  books  of  account  (as  to  E.  M.  destruction  of  books), 
obtaining  goods  for  the  purpose  of  pledging  them,  and  fraudulent  pre- 
ference to  the  brothers  who  sold  tne  business.  H.  M.  appealed,  and 
swore  that  he  pledged  the  goods  to  meet  a  sudden  demand  for  pay- 
ment of  bills  mllingdue;  uiat  he  believed  he  was  solvent  when  the 
goods  were  bought,  and  that  he  had  nothing  to  do  with  the  keeping 
of  the  books ;  and  he  produced  a  witness  who  swore  that  the  goods 
were  ordered  because  they  were  wanted  in  the  stock.  The  Lords 
Justices  were  of  opinion  that  there  was  no  wrong  intention  as  to  the 
books  or  the  pawning,  and  that  there  was  a  pressure  by  l^e  vendors, 
and,  acquitting  the  appellant  of  fraud,  granted  him  a  second-class 
certificate,  to  be  dated  eight  months.  Ex  parte  Martvn,  21  Law  J> 
(N.  S.)  Bank.  46. 

3.  Same. — A.,  a  tallow-broker,  in  business  with  B.,  became  bank- 
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rapt,  and  on  application  for  his  oeitiflcate  had  the  same  saspended 
for  two  years,  and  then  to  be  of  the  third  cbiss.  The  case  of  suspen- 
sion was  supported  by  the  commissioner  on  two  grounds :  first,  that 
the  bankrapt  nad  fraudulently  induced  a  creditor  to  forbear  enforcing 
payment  of  a  certain  sum,  by  withholding  information  known  to  him 
and  not  known  to  the  creditor,  and  which,  if  known,  would  have 
induced  the  creditor  to  enforce  payment;  the  other  case  was  for 
reeeiving  money  for  goods  alleged  by  the  bankrupt  to  hare  been 

Eurchased,  and  then  retransferring  the  goods  to  the  person  of  whom 
e  bought  them,  so  that  the  creditor  did  not  receive  his  goods,  and 
lost  his  money.  The  Lords  Justices  were  of  opinion  that  the  with- 
holding of  information,  or  the  silence  of  the  bankrupt  regarding  that 
information,  was  not  dishonestly  intended  in  the  one  case,  and  the 
act  by  which  the  goods  were  retomsferred  and  the  money  lost  in  the 
second  place  was,  u^n  the  eyidence  before  the  Court,  not  fraudulent 
so  £Kr  as  the  petitioner  was  concerned,  and  therefore  they  granted 
an  immediate  certificate  of  the  first  class.  JEx  parte  Gall,  21  Law  J. 
(N.S.)Bank.43. 

4.  Same — Fraudulent  preference. — ^A  bankrupt  had  his  certificate 
refused,  was  taken  in  execution,  and  lodged  in  gaol.  The  ground  of 
the  refliBal  of  the  commissioner  was  a  fraudulent  preference  within 
the  256th  section  of  the  12  &  13  Yict.  c.  106;  but  the  Court  of 
Appeal,  being  of  opinion  that  such  a  charge  was  not  sustained, 
granted  a  certificate  of  the  third  class,  and  directed  the  release  of  the 
bankrupt  from  prison  on  a  given  day.  Ik  parte  JEOimt,  21  Law  J. 
(N.  8.)  Bank.  29. 

6.  Certificate  meeting. — The  commissioner  has  authority  under  the 
198th  section  of  the  Act  to  appoint  a  sitting  for  the  consideration  of 
the  grant  of  a  certificate  to  a  oankrupt,  although  the  bankrupt  does 
not  make  the  application  himself.  Ew  parte  Sherlock,  21  Law.  J. 
(N.S.)Bank.36. 

6.  "  Conduct  as  trader.** — ^A  bankrupt,  who  had  twice  before  com- 
pounded with  his  creditors,  made  false  and  fraudulent  entries  in  his 
books,  consisting  of  fictitious  accounts  in  particular  names.  He 
stopped  payment,  being  at  the  time  able  to  pay  12s.  in  the  pound, 
and  soon  after  lis.  in  the  pound.  The  commissioners  refused  him 
his  certificate  and  all  protection  excepting  for  the  twenty-one  days ; 
and  on  appeal,  the  Lords  Justices,  actm^  under  the  discretion  given 
by  the  198th  section  of  the  Act,  "  a  discretion  to  be  exercised  on 
judicial  grounds  with  reference  to  the  nature  of  the  case  in  general 
and  on  its  peculiar  circumstances,"  dismissed  the  petition  of  appeal 
with  costs,  affirming  the  decision  of  the  commissioner  and  remsing 
any  protection  whatever,  the  conduct  of  the  bankrupt  being  un&dr, 
untradesmanlike,  and  disreputable.  JE^  parte  Curteis,  21  Law  J. 
(N.S.)Bank.63. 

7.  Same — Oert\ficate, — Bankers  who,  upon  the  evidence  before  the 
Court,  must  be  tsken  to  have  been  and  to  have  known  that^hey  were 
deeply  insolvent,  continued  to  receive  deposits  and  to  issue  notes  for 
a  period  of  eighteen  months,  during  which  time  their  assets  would 
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not  pay  more  than  5b.  in  the  pound.  On  an  tidjadication  of  bank- 
ruptcy, the  commissioner,  for  this  among  other  reasons,  refused  them 
any  certificate  or  protection.  On  appeal,  the  Court  afi&rmed  the 
remsal  of  certificate  on  the  aboye-stated  ground,  but,  upon  the  con- 
sent of  the  assignees  and  of  the  opposing  creditors,  granted  protection 
to  their  persons.  The  certificate  is  a  benefit  to  which  a  bankrupt 
may  entitle  himself  by  good  conduct.  Whether  after  a  refusal  of  a 
certificate  the  granting  of  protection  is  of  any  ayail  against  the  com- 
mon-law right  of  creditors  who  do  not  come  in  under  the  bank- 
ruptcy, Q^e.    Sbe  parte  Euffard,  21  Law  J.  (N.  S.)  Bank.  32. 

8.  Same — I^aud — Falsehood, — ^A  trader  carried  on  business  as  a 
baker,  and  before  the  statute  12  &  13  Vict.  c.  106,  came  into  opera- 
tion, obtained  money  firom  J.,  on  pretence  that  it  should  be  inyested  on 
mortgage,  which  was  not  done.  He  also  obtained  money  from  !F.,  on 
a  similar  pretence,  which  was  not  inyested.  The  trader  became  bank- 
rupt, and  the  commissioner  re^ed  him  any  certificate ;  and  on  appeal. 
Held  (dismissing  the  appeal),  that  the  money  of  J.  and  the  money  of 
P.  were  obtained  by  fraud  and  Msehood ;  that  on  these  grounds  he 
was  not  entitled  to  his  certificate  ;  that  before  a  bankrupt  can  ask  for 
his  certificate,  he  should  haye  conformed  to  the  bankrupt  law  since 
his  bankruptcy ;  that  if  a  trader  so  obtains  money,  though  not  in 
the  course  of  his  trade  or  in  matters  connected  with  his  business, 
it  is,  on  a  question  of  certificate,  conduct  as  a  trader  within  the 
meaning  of  the  Act ;  and  that  if  a  case  comes  otherwise  within  the 
Act,  it  is  not  the  less  so  because  the  conduct  complained  of  took 
place  before  the  passing  of  the  Act.  Ex  parte  Stanery  21  Law  J. 
(N.S.)Bank.56. 

9.  Friendly  society — Treasurer, — Money,  which  by  the  rules  of  a 
friendly  society  ought  to  have  been  deposited  with  a  treasurer 
appointed  by  the  society,  was  paid  direcliy  to  the  bankers  of  the 
society.  The  bankers  were  adjudicated  bankrupts,  and  the  society, 
under  the  167th  section  of  the  Bankrupt  Act,  claimed  to  be  paid  in 
ftdl ;  and  in  support  of  the  claim  filed  an  affidavit,  swearing  that  the 
bankers  were  employed  in  the  office  of  treasinrer :  Held,  that  the 
petitioners  were  not  entitled  to  payment  in  fuU.  Fx  parte  Oarford^ 
21LawJ.  (]Sr.S.)Bank.  31. 

10.  Inspection  of  documents, — ^A  creditor  who  had  proved  his  debt, 
applied,  by  his  attorney,  under  the  232nd  section  of  the  statute 
12  &  13  Yict.  c.  106,  for  leave  to  inspect  the  affidavit  of  debt,  the  proof 
of  the  act  of  bankruptcy,  and  other  proofs  filed  in  court  on  which  the 
adjudication  was  foimded,  with  a  view  to  impeach  the  adjudication. 
The  officer  of  the  district  court  refused  compliance.  The  creditor 
aj^pealed,  and  it  was  held  that  this  was  not  a  reasonable  request 
within  the  meaning  of  the  statute ;  that  the  application  was  properly- 
refused  ;  and  that  the  appeal  must  be  dismissed  with  costs.  Qucere^ 
whether  the  above-mentioned  documents  and  proofs  are  within  the 
language  of  the  232nd  section.  Fx  parte  JRvmell,  in  re  Brewery  21 
Law  J.  (N.S.)  Bank.  27. 

11.  Frotection, — An  order  obtained  by  a  debtor  under  the  211th 
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and  following  sections  (of  arrangements  under  the  control  of  the 
Court)  of  the  statute  12  <&;  13  Vict.  c.  106,  granting  projection  until 
a  certain  day,  exceeding  two  months  from  its  date,  is  irregular.  A 
debtor  obtamed  such  an  order,  and  before  the  two  months  had 
expired,  a  creditor  proceeded  against  the  debtor  under  the  78th 
section,  and  procured  a  summons,  returnable  within  the  original  two 
months,  and  the  debt  not  being  discharged  within  the  time  limited, 
the  debtor  was  adjudged  a  ban&upt.  The  debtor  petitioned  for  the 
discharge  of  the  order  of  adjudication,  which  was  dismissed  with 
costs.  The  Court  declined  to  give  any  judicial  opinion  whether, 
after  an  order  granting  protection  under  the  211th  section,  a  creditor 
could  proceed  under  the  78th  section.  Exports  Bowers^  21  Law  J. 
(N.  S.)  Bank.  13. 

12.  Payments  to  ehief  regtstrar — Allowance  to  official  amgnee,  — 
The  54th  section  of  the  statute  having  enacted  that  certain  amounts, 
not  less  nor  greater  than  specified  amounts  per  cent,  on  the  gross 
produce,  from  time  to  time  should  be  paid  b j  official  assignees  to  the 
chief  registrar's  account,  the  amount  to  be  fixed  by  the  senior  com- 
missioner, with  the  approyal  of  the  Lord  Chancellor,  and  the  chief 
commissioner  having  fixed  the  sums  with  such  approyal,  the  Court 
reused  to  interfere  to  alter  the  same ;  but  the  commissioner  having 
made  such  allowances  to  the  official  assignee  as,  according  to  the 
amount  of  the  bankrupt's  estate,  and  the  nature  of  the  duties  per- 
formed, were,  in  his  opmion,  just  and  reasonable,  the  Court  differing 
from  the  opinion  of  the  commissioner,  and  the  official  assignee  not 
requesting  the  Court  to  fix  the  amount  of  allowance,  the  matter,  on 
this  point,  sent  back  to  the  commissioner  for  reconsideration.  Ex 
parte  Glyn,  21  Law  J.  (N.  S.)  Bank  49. 

13.  Baihoay  stock — Government  or  other  stock. — ^The  201st  section 
of  the  Act  enacts  that  no  bankrupt  shall  be  entitled  to  his  certificate 
if  he  shall,  within  one  year  before  his  bankruptcy,  have  lost  200Z.  by 
any  contract  for  the  sale  or  purchase  of  "  any  government  or  other 
stock :"  Held,  on  appeal,  affirming  the  decision  of  the  commissioner, 
that  railway  stock  is  within  the  meaning  of  this  section.  Mc  parte 
Matheson,  21  Law  J.  (N.  S.)  Bank.  18. 

14.  Befusal  ofcert^ate, — "Whether  the  court  of  appeal  has  juris- 
diction to  refer  back  the  question  of  certificate  after  the  commissioner 
had  refrised  it,  qucere.  Whether  the  grant  of  the  certificate  by  the 
commissioner,  after  he  had  once  refused  it  would  be  valid,  qtuere, 
m  parte  Whitaker,  21  Law  J.  (N.  S.)  Bank.  26. 

16.  Bemoval  of  solicitor  —  Discretion  of  commissioner. — Assignees 
appointed  solicitors  who  were  related  by  marriage  to  the  bankrupts ; 
the  commissioner,  deeming  the  appointment  objectionable,  gave  the 
assignees  time  to  decide  whether  they  would  discharge  the  solicitors, 
or  whether  they,  the  assignees,  would  themselves  retire  from  their 
office  at  the  tmie  appointed.  The  assignees  reftised  to  do  either, 
whereupon  the  commissioner  removed  the  assignees :  Held,  upon 
appefd,  that  the  removal  of  assignees  is  in  the  entire  discretion  of 
the  commissioner,  and  the  Court,  refusing  to  interfere,  dismissed 
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the  appeal  with  costs.    Sx  parte  Boies,  in  re  WUliamSy  21  Law  J. 
(N.  8.)  Bank.  20. 

16.  "Traderdebtof^* — Summons — JParticularsofdemand. — ^A'creditor, 
a  wholesale  dealer,  issued  a  snminoiis  under  the  78th  section  of  the 
Act,  demanding  payment  of  money  due  from  a  retail  dealer  in  the 
same  line  of  business,  and  described  its  items  in  the  particulars  of 
demand  as  ^oods :  Held,  this  described  with  sufficient  certainty  the 
wares  supplied,  so  as  to  prevent  the  annulling  of  the  adjudication  on 
the  ground  of  uncertainty.  The  situation  of  parties,  and  nature  of 
demand,  are  to  be  considered  in  determining  what  is  convenient 
certainty.  A  doubt  on  the  legal  validity  of  an  adjudication  is  not 
sufficient  ground  for  annulling  it.  JSa  parte  Bower,  21  Law  J. 
(N.  S.)  Bank.  61. 

17.  Trading — Scrivener, — ^A  solicitor  was  adjudicated  bankrupt  as  a 
scrivener,  on  evidence  clearly  establishing  the  fact ;  on  appeal  against 
the  adjudication,  he  was  examined,  and  the  Court,  being  satisfied  that 
upon  the  additional  evidence  he  was  not  a  scrivener  within  the  mean- 
ing of  the  bankrupt  law,  annulled  the  adjudication,  the  Lord  Chief 
Justice  expressing  his  agreement  in  the  decision  only  on  the  authority 
of  cases  determined  by  Lord  Mdon  and  Lord  Chief  Justice  Gibbs. 
ExpaHe  Bufaur,  21  Law  J.  (N.  S.)  Bank.  38. 

FALSEHOOD.    See  Baitkbttpt  Law  Consolidatiok  Act,  8. 

FRAUDULENT  PBEFEEENCB.  See  Bankrupt  Law  Coir- 
soLiDATioir  Act,  4. 

FRIENDLY  SOCIETY.  See  Baitkbupt  Law  Coksolidatiok 
Act,  9. 

JOINT-STOCK  COMPANIES'  WINDING-UP  ACT,  1849.- 
Broof— Separate  creditors. — ^A.  B.  was  a  shareholder  in  a  joint-stock 
banHng  company,  which  stopped  payment.  He  became  bankrupt, 
and  afterwards,  before  he  obtained  ms  certificate,  an  order  for  the 
winding  up  the  affairs  of  the  banking  company  was  obtained,  and 
subsequently  he  obtained  his  certificate.  The  commissioner  in 
bankruptcy  declined  to  permit  the  official  manager  to  prove  for  the 
amoimt  of  calls  on  the  bankrupt's  shares;  but  the  Court  held  that 
under  the  14th  and  30th  sections  of  the  "Winding  -  up  Act,  1849, 
the  official  manager  was  entitled  to  go  in  and  prove  for  the  amount 
of  calls  in  competition  with  his  separate  creditors.  Mv  parte  Nichohs, 
in  re  the  Monmouthshire  and  Glamorganshvre  Banking  Company,  21 
Law  J.  (N.  S.)  Bank.  64. 

MATIBIA&E  SETTLEMENT.  — IVo^—iK^A^  ofprocf.  —  i^ 
trader,  about  to  be  married,  and  being  in  feet  insolvent,  of  which 
insolvency  the  intended  wife  was  ignorant,  entered  into  a  covenant 
with  trustees  to  pay  them  a  moderate  sum  of  money,  the  interest  to 
be  paid  to  the  wife's  appointment,  and  in  default  to  the  intended  wife, 
for  life,  for  her  separate  use,  then  to  the  husband  for  life,  and  the 
capital  to  be  in  trust  for  thie  survivor  absolutely.  Property  of  the 
wiSd  was  also  agreed  to  be  settled  upon  the  same  trusts.  The  husband 
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became  bankrupt,  and  the  tniateea  applied  to  prove  for  the  amount^ 
which  had  never  been  paid^  but  the  conuniaaioner  rejected  the  proof: 
Held,  on  appeal,  that  the  settlement  was  good  aa  against  the  as- 
signees, ana  that  the  trustees  were  entitled  to  prove.  Ex  parte 
McBirfMs  Tnuiee9^  in  re  MoBirme,  21  Law  J.  (N.  S.)  Bank.  15. 
PETITION  TO  ANNUL.  See  An  JimioATioir  op  Baotbttptct. 

EAILWAT   STOCK.     See  Baitkbtjpt  Law  Cohsolidatiok 
Aca?,  13. 

EBFFSAL  OF  CEBTtPICATE.    See  Baj^keupt,  8. 

EEVIBW  OF  ADJUDICATION.    See  Bakebttft,  2. 

SCEIVENEE.    See  Bankbttft  Law  CoirsoLiDATioir  Act,  17. 

TIME  FOE  APPEAL.    See  Bankeupt  Law  CowsoLEDATioir 
Act,  1. 

TBADEE   DEBTOE     See  Baitkbitft  Law  Cohsolidatiok 
Act,  16. 


EQUITY. 

HOUSE  OF  L0ED8. 
3  House  of  Lords  Cases,  parts  2  and  3. 

AGEBBMENT  NOT  TO  SUE.— Proj»«wry  note—Fraetice.— 
A.  made  his  promissory  note  payable  on  demand,  with  interest,  in 
favour  of  B.  and  C,  the  executors  of  D.  A.  was,  with  several  other 
relatives,  to  be  entitled  to  certain  benefits  under  D.'s  will,  upon  the 
coming  of  age  of  the  youngest  legatee  named  in  the  will.  By  an 
agreement  imide  between  the  legatees,  the  executors  were  authorized 
to  lend  the  funds  in  their  hands  on  personal  security,  and  a  part  of 
these  funds  having  been  lent  to  A.  (as  well  as  to  the  other  legatees), 
he  gave  the  executors  the  note  in  question.  By  the  agreement  it 
was  settled  that  tiie  notes  given  to  the  executors  should  not  be  sued 
on  till  the  youngest  legatee  had  arrived  to  the  age  mentioned  in  the 
w^  The  executors  did  not  sign  this  agreement,  but  when  it  had 
been  signed  by  the  other  parties,  took  it  mto  their  possession.  The 
executors  brought  the  action  whHe  the  legatee  in  question  was  alive, 
and  before  he  had  attained  the  specified  age.  A  pleaded  the  iw;ree- 
ment  as  an  answer  to  the  action^  averring  that  plamtiffii  accepted  and 
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received  the  note  on  the  terms  and  conditions  of  the  agreement,  and 
that  the  youngest  legatee  was  still  under  age.  At  the  trial,  the 
agreement  was  proved ;  Held,  that  the  plea  was  had  in  substance, 
for  that  the  agreement  was  collateral,  and  was  not  between  the  same 
parties  as  the  note.  The  judges  were  required  to  answer  a  ques- 
tion put  bv  the  House.  One  of  them  differed  from  the  rest.  The 
opinions  of  the  majority  were  stated  by  one  of  their  number,  and  in 
the  statement  the  principle  on  which  the  dissentient  judge  formed 
his  opinion,  was  set  forth  to  his  satisfaction.  The  House  did  not 
require  him  to  state  his  reasons  at  length.  Salmon  v.  Webb  and  anr- 
o^A^,  3H.  ofL.  612. 

APPEAL. — Competency  of  pleading — Dilatory  defence. — ^A  plea 
which  does  not  merely  raise  an  objection  to  a  particular  form  of  pro- 
ceeding, leaving  it  to  the  plaintiff  to  proceed  in  a  different  form  at 
another  time,  but  which,  if  allowed,  entirely  bars  the  plaintiff  from 
his  remedy,  is  a  peremptory,  and  not  a  dilatory  plea,  within  the 
6  Gko.  4,  c.  120,  s.  6,  and  a  decree  thereon  may  be  subject  of  ap-: 
peal  to  this  House.  A  Scotchman  was  married  in  England  to  an  Eng- 
lishwoman, and  then  returned  to  Scotland,  where  he  was  domiciled. 
Some  years  afterwards  the  wife  quitted  Scotland  and  returned  to 
England,  where  she  lived  separate  from  her  husband.  He  came  to 
England  and  instituted  proceedings  in  the  Arches  Court  for  a  resti- 
tution of  conjugal  rights.  The  wife,  in  her  responsive  allegations, 
charged  him  with  adultery,  and  on  that  charge  prayed  for  a  divorce 
a  mensd  et  thoro.  Judgment  was  ^ven  in  her  favour.  The  husband 
returned  to  Scotland,  where  the  wife  instituted  a  suit  for  a  divorce  a 
vinculo.  The  husband  pleaded  the  proceedings  in  the  Arches  Court 
as  a  bar  to  further  proceediogs  in  Scotland :  Held,  that  this  plea 
raised  a  peremptory  or  substantial  defence,  and  that  a  judgment 
thereon  might  be  made  the  subject  of  appeal  to  this  House.  "WTiere 
a  petition  to  dismiss  an  appeal  for  incompetency  has  been  directed  by 
the  Appeal  Committee  to  be  argued  at  the  bar  of  the  House,  the 
counsel  for  the  petitioner  is  entitled  to  begin.  The  petition  was 
dismissed,  but  the  costs  were  reserved.  Geils,  appellant;  Oeils,  re^ 
spondent,  3  H.  of  L.  280. 

BANKEE.    See  Peikcipjll  usn  Subety. 

DIVORCE. — Fractice — Cb«/».  —  Neglect,  silence,  shunning  the 
wife's  company,  and  declarations  by  the  husband  that  he  will  never 
cohabit  with  her,  do  not  constitute  that  "  cruelty  and  maltreatment'* 
in  respect  of  which  the  law  will  grant  to  the  wife  a  divorce  a  mensd 
et  thoro,  Where,  in  a  case  of  this  sort,  the  Court  of  Session  had 
pronounced  for  a  divorce,  the  Lords  reversed  the  interlocutor.  Actual 
personal  violence,  or  the  immediate  menace  of  it,  is  not  the  only 
ground  of  maltreatment  in  respect  of  which  such  a  divorce  will  be 
granted.  Qiuere,  whether  constant  revilings  and  accusations  of  all 
sorts,  of  crimes  made,  and  falsely  made,  before  friends  and  servantB, 
would  constitute  a  ground  for  such  a. divorce.  The  general  principle 
of  the  law  as  to  divorce  a  mensA  et  thoro,  is  the  same  in  Enghmd  and 
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'Soothmd.  (Bat  it  seemB  Vbtdb  a  special  principle  exists  in  the 
law  of  Sootiand,  wbich  pennits.  a  mvorce  for  a  wilM  desertion 
continued  for  four  jjresrs.)  In  a  suit  for  a  divorce  a  mentd  et 
ikorOy  the  wife  obtained  judgment  in  the  court  below  with  costs. 
That  judgment  was  reversed  by  the  Lords,  on  the  ^und  that  the 
remedy  sought  was  not  the  proper  one ;  but  the  mterlocutor  W8« 
allowed  to  stand  so  far  as  it  gave  the  wife  the  costs  in  the  court 
below.  The  wife,  however,  was  not  allowed  the  costs  of  the  appeal. 
{Qfupre.)  Paiersofif  appellant;  Paterson,  reipandont,  8  H.  of  L. 
808. 

EXECUTOE.— l?mi»tf— IVwf.— A  testator  devised  "all  my 
estate,  both  real  and  personal,  to  E.  E.,  his  executors,  administrators, 
and  assigns,  to  and  for  the  several  uses,  intents,  and  purposes  follow- 
ing, that  is  to  sav  ;'*  and  then,  after  specifying  various  ol^ects  of  his 
bounl^,  appointed  "  the  said  E.  E.  executor  of  my  last  will  and  testa- 
ment.'  Tne  trusts  of  the  will  did  not  exhaust  the  estate :  Held, 
affirming  a  decree  of  Lord  Chancellor  Gottenham,  that  E.  E.  did  not 
become  entitled,  for  his  own  benefit,  to  the  personal  estate  undis- 
posed o^  but  was  a  trustee  thereof  for  the  widow  and  next  of  kin  of 
the  testator,  according  to  the  Statute  of  Distributions.  Dawson  v. 
{Mark,  18  Yes.  247,  commented  on,  and  Lord  Eldon's  opinions 
adopted.  The  mle  in  such  a  case  is,  that  where  there  appears  a 
"plain  implication  or  strong  presumption"  that  the  testator  by 
naming  an  executor,  meant  only  to  give  the  office  of  executor,  and 
not  the  beneficial  interest,  the  person  named  shall  be  considered  a 
trustee  for  the  next  of  kin  of  the  undisposed  surplus.  JEUoaeh^  ap' 
pellant ;  Mi^,  respondent,  8  H.  of  L.  492. 

HEIES.    See  Will,  2. 

LIBEL. — Innuendo — Malice — JShidenee — Ohallenge  qfjwymen.^^ 
In  an  action  for  a  libel  in  a  Dublin  newspaper,  the  first  count,  f^r 
the  usual  prefiitory  averments,  proceeded  thus:  ^'What  possessed 
Lord  H.  (meaning  thereby  the  said  Lord  Lieutenant  of  Lreland),  if 
he  knew  anything  about  the  country,  or  was  not  under  the  spell  of 
vile  and  treacherous  influence,  to  mike  his  first  visit,  and  that  care- 
fuU^  puffed,  to  Lone's,  the  coachmaker  (meaning  thereby  the  said 
pbuntiff),  the  other  day  P  K  mere  trade  was  his  (meaning  thereby 
the  said  Lord  Lieutenant's)  object,  he  had  several  respectable* houses 

Jsn  to  him  (meaning  thereby  that  the  house  and  place  of  business 
the  said  plaintiff  was  not  respectable,  and  that  the  said  visit  was 
paid  thereto  for  political  objects)  :"  Held,  that  the  innuendo  did  not 
enlarge  the  sense  of  these  words,  which  were  fully  capable  of  the 
meanmg  given  to  them.  The  third  count  repeated  the  same  words, 
and  accompanied  them  with  the  following  mnuendo:  *^  (meaning 
thereby  that  the  house  of  business  of  the  said  plaintiff  was  not 
a  respectable  house  in  the  trade,  and  that  the  plaintiff  himself 
was  01  such  a  character  that  he  would  not  be  visited,  in  the  way  of 
his  trade  and  business,  except  from  some  political,  or  party,  or  other 
improper  motive):"     Hel(]^  that  the  words  were  capable  of  the 

VOL.  XLIX.  NO.  XCVIII. DIG.  d 


84  Digegt  of  Cases. 

meamng  thus  atiributed  to  them ;  but  that  if  the  innuendo  was  mor^ 
extensive  than  the  words,  it  might  Ife  rejected  as  repug^iant  and  Yoid, 
and  that  the  words,  being  libeUous,  were  actionable  without  its  alcL 
In  an  action  of  libel  the  defendant  pleaded  the  general  issue,  and 
also  a  plea  imder  the  6  &  7  Vict.  c.  96,  denying  actual  malice,  and 
stating  an  apolo^.  On  the  trial,  the  plaintiff,  in  order  to  proye 
malice,  tendered  in  evidence  other  publications  of  the  defenduit, 
going  back  above  six  years  before  the  publication  complained  of: 
£[el^  that  these  publications  were  admissible  in  evidence.  A  town 
coimcillor  is,  by  the  3  &  4  Vict.  c.  108,  disqualified  from  being  a 
special  juryman.  The  name  of  a  town  councillor  stood  on  a  special 
jury-list  after  it  had  been  reduced :  Held,  that  under  the  Insh  Juiy 
Act,  3  &  4  Wm.  4,  c.  91,  he  was  liable  to  challenge  for  this  disqualifi- 
cation when  about  to  be  sworn.  The  right  of  challenge  against  a 
juiyman  is  a  common-law  right,  which  cannot  be  taken  awav  except 
by  the  express  terms  of  a  statute ;  and  qtuere  whether  it  is  taken 
awa^  by  the  3  &  4  Wm.  4,  c.  91,  except  in  cases  where  corporate 
bodies  are  parties,  and  kindred  or  amnity  with  a  member  of  the 
corporate  body  is  the  ground  of  challenge.  It  is  not  taken  away  by 
the  effect  of  the  3  &  4  Wm.  4,  c.  91,  in  respect  of  a  disqualification 
created  since  that  statute.  Where  a  challenge  in  respect  of  such 
qualification  was  made  after  reducing  a  special  jury,  it  was  held  not 
to  be  necessary  to  allege  that  the  disqualincation  had  arisen  since  the 
jury  was  reduced.    Barrett  v.  Zon^,  3  H  of  L.  395. 

LONDON  TITKES.  — Bailway—Oof^porathn.  —  Bj  the  statute 
87  Hen.  8,  c.  12,  the  inhabitants  of  certain  parishes  in  the  city  of 
London,  therein  mentioned,  are  to  pay  tithes  at  the  rate  of  2s.  9d. 
in  the  ^und  on  their  rent.  By  the  2  &  3  Vict.  c.  xcv.  (the  Black- 
wall  Badway  Act),  where  houses  in  any  of  these  parishes,  of  which 
8t.  Olave's,  Hart-street,  is  one,  shall  be  taken  for  the  purposes  of 
the  railway,  after  the  occupiers  shall  have  quitted  their  nouses,  and 
**  imtil  new  houses  or  other  buildings  shall  be  erected  and  occupied, 
of  such  annual  rent  or  value  that  the  tithes  of  such  new  houses  shall 
be  equal  to  the  tithes  payable  for  the  houses  quitted,  the  tithes  or 
payments  m  lieu  of  tithes  payable  in  respect  of  the  houses  quitted, 
according  to  the  last  assessments  thereof,  to  the  25th  March,  1839, 
or  annual  sums  of  monev,  equal  to  the  loss  in  tithes,  which  the  rectors 
may  sustain  by  the  taking  down  of  such  houses,  shall  be  paid  and 
payable  to  the  said  rectors,"  &e.  The  company  removed  a  great  manv 
houses  and  built  two  others,  which  were  at  once  occupied :  Held, 
reversing  a  decree  of  Vice-Chancellor  Wigram,  that  the  object  of  the 
Act  was  only  indemnity  to  the  clergy;  that,  therefore,  the  clergy  were 
entitled  to  receive  only  what  thejr  would  have  received  if  the  railway 
company  had  never  interfered  with  the  premises ;  that  the  company 
was  liable  to  pay,  in  respect  of  houses  removed,  where  no  others  had 
been  built  in  their  places,  such  sums  as  were  actually  paid  to  the 
rector,  whether  by  agreement  or  otherwise,  up  to  the  26th  of  March, 
1839 ;  that  the  amount  before  then  agreed  upon  between  the  rector 
and  the  occupant,  and  paid  by  the  occupant,  constituted  the  ^*  assess- 
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ment/'  within  the  meaning  of  the  Act,  and  that  the  amount  of 
compensation  must  be  measured  thereby ;  and,  further,  that  where 
new  houses  had  been  built  and  occupieo,  the  company  was  entitled 
to  be  credited  (in  reduction  of  its  general  liabilitj  to  make  compen- 
sation under  the  Act)  with  the  sums  which  had  become  payable  in 
respect  of  such  new  houses,  and  not  merely  with  those  wmch  had 
been  actually  receiyed  therefrom.  A  decree,  directing  i^  reference  to 
the  Master,  to  make  certain  calculations  on  bases  laid  down  in  that 
decree,  was  made  in  1847.  The  decree  was  not  then  appealed 
against ;  the  inquiiy  took  place  in  the  Master's  office,  and  he  made 
his  report,  which  the  defendants  in  the  suit  excepted  to :  thee^e  excep- 
tions were  oyerruled,  and  the  report  confirmed,  but  no  costs  were 
fiyen  on  either  side.  After  these  proceedings  had  taken  place,  the 
efendants  appealed  to  this  House  against  the  decree  itself.  The 
decree  was  reversed,  and  the  cause  remitted  with  directions ;  but  no 
order  was  made  as  to  the  costs  incurred  in  the  court  below,  between 
tbe  date  of  the  decree  and  of  the  appeal,  the  court  below  being  left 
to  deal  with  them  as  it  might  think  fit.  BlacJcwall  Railway  Go,  y. 
JRev.  John  Letts,  3  H.  of  L.  470. 

MALICE.    See  Libsl. 

'  MOETGAGE.  —  Covenant  —  /^ecialty  creditors  —  Cosis.  —  A 
mortgagor  represented  to  an  intending  purchaser  that  the  estate  was 
only  liable  to  a  mortgage  for  20,000Z.  to  C.  and  Co.,  an  additional  sum 
of  10,000/.  being  secured  on  the  mortgagor's  personal  property.  The 
whole  sum  had,  in  fact,  been  original^  secured  on  the  land ;  and  C. 
and  Co.  denied  that  they  had  oyer  done  anything  to  part  from  their 
security  on  the  land.  After  the  death  of  tne  mortgagor,'C.  and  Co. 
filed  a  bill  of  foreclosure,  and  obtained  from  the  purchaser  the  whole 
30,000/. :  Held,  that,  as  between  the  purchaser  and  the  executors 
of  the  mortgagor,  the  representations  made  by  the  mortgagor  to  the 
intending  purdiaser  were  equiyalent  to  a  contract  with  him ;  and  the 
personal  property  of  the  mortgagor  was  liable  to  the  extent  of  the 
10,000/.  C.  and  Co.  wfere  le^  mortgagees  and  specialty  creditors 
for  a  sum  of  30,000/.  on  Y.'s  estate ;  certain  official  persons,  act- 
ing as  trustees  for  the  Crown,  paid  off  this  debt,  and  receiyed  an 
assignment  of  the  mortgage  and  of  a  coyenant  therein  contained, 
with  liberty  to  sue  upon  it  in  trust  for  the  Crown :  Held,  that  the 
Crown  was  legal  mortgagee  and  specialty  creditor  for  the  30,000/. 
originally  due  to  C.  and  Co.  It  is  not  a  rule  of  equity,  that  upon  the 
purchase  of  property  subject  to  incumbrance  for  its  full  yalue,  the 
yendor  is  bouna  to  apply  the  purchase-money  in  payment  of  the 
incumbrances,  according  to  their  priorities.  Such  a  duty  can  only 
be  the  result  of  express  agreement  or  of  a  contract,  to  be  implied 
'  from  the  circumstances  of  the  case.  Where  a  lease  containing  a 
p«*8onal  coyenant  for  the  payment  of  rent  is  surrendered,  the 
personal  coyenant  is  independent  of  the  estate  in  the  property,  and 
as  to  rent  preyiously  due  is  not  affected  by  the  surrender,  but  the 
lessor  remains  a  specialty  creditor  for  the  rent  which  accrued  due 
before  the  surrender.    This  House,  in  oyerruling  exceptions  which 
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hsA  been  allowed  in  the  court  below,  but  wbich  ought  to  have  been 
oyerruled  there,  gave  the  costs  in  the  court  below.  The  JMomey^ 
General^  appellant ;  Cox  and  others^  respondents^  3  H.  of  L.  240. 

PETITION  OP  'BlQiRH, ---Statute,— A..,  a  British  subject,  claimed 
to  be  entitled  to  compensation  for  certain  losses  suffered  by  him 
through  confiscation  of  his  property  in  the  first  French  reyolution. 
The  goyemments  of  England  and  France  entered  into  conyentions 
respecting  compensation  to  be  afforded  to  British  subjects.  The 
English  goyemment  receiyed  all  the  money  agreed  upon  between  the 
two  goyemments  as  the  amount  of  compensation,  and  undertook  to 
satisfy  all  the  claimants.  An  Act  of  Parliament  was  passed,  declaring 
how  claims  were  to  be  preferred  and  liquidated.  A.  presented  his 
claim  to  commissioners  appointed  under  the  Act,  and  adopted  the 
modes  of  proceeding  proyided  by  it :  his  claim  was  rejected.  After 
payment  of  the  claims  which  were  established  to  the  satisfiustion  of 
the  commissioners,  a  surplus  remained,  which,  in  accordance  with  one 
of  the  proyisions  of  the  Act,  was  paid  oyer  to  the  Lords  of  the 
Treasury.  A.  proceeded  to  make  his  claim  a&esh  under  a  petition  of 
right :  JBEeld,  that  he  had  no  remedy,  except  under  the  proyisions  of 
the  statute.    Baron  de  Bode  y.  Beg.  3  H.  of  L.  4t49. 

TOO^'TlATE.—Vestrif—Adfournment—Pleadmff.--A  rate  fop 
the  relief  of  the  poor,  which  is  lawfully  made  in  other  respects,  is 
not  rendered  inyaiid  by  the  circumstance  that  some  of  the  yestiymen 
who  concurred  in  makmg  it  were  yestrymen  de  facto,  and  not  dejwre. 
Where  a  notice  of  the  purpose  of  a  yestry  meeting  has  been  duly 
g^yen,  and  that  meeting  has  begun,  but  not  completed,  a  certain  busi- 
ness, and  the  meeting  is  regularly  adjourned,  such  business  may 
lawfully  be  completed  at  the  adjourned  meeting,  though  the  notice 
for  summoning  such  adjourned  meeting  does  not  state  the  purpose  for 
which  it  is  summoned.  A  yestry,  dufy  assembled  by  notice  for  that 
purpose,  on  the  12th  of  August,  resolyed,  "That  a  rate  of  one 
shilling  in  the  pound  be  made,  and  the  same  is  hereby  made  and  laid, 
and  is  to  be  collected  forthwith."  This  resolution  was  signed  by 
the  requisite  number  of  yestrymen ;  but  one  of  the  persons  so  acting 
was  not  at  that  time  a  yestry  man  dejure.  The  parish  was  so  large 
that  the  estimate  of  the  assessments  required  by  the  6  &  7  Wm.  4, 
c.  96  (Parochial  Assessments  Act),  could  not  be  prepared  and  signed  at 
the  yestry.  It  was  resolved,  "  that  the  yestrymen  be  summoned  for 
the  4th  of  September,  to  elect  a  director  of  the  poor  in  the  place  of," 
&c.,  and  the  yestry  then  adjourned  to  the  4th  of  September.  A 
special  meeting  of  the  yestry  was  held  on  the  28th  of  August,  when 
the  minutes  of  the  last  meeting  were  read  and  confirmed,  and  other 
business  was  transacted.  On  the  4th  of  September  there  was  a 
general  meeting  of  the  yestrymen,  pursuant  to  adjournment  bom  the 
12th  of  August,  when  the  minutes  of  the  last  yestry  were  read  and 
confirmed,  and  the  yestry  was  occupied  with  hearing  applications 
fi'om  poor  parishioners  for  relief  firom  payment  of  the  poor-rate. 
This  meeting  adjourned  to  the  9th  of  September.     On  the  9th  of 
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September  another  general  meeting  of  the  veatiy  was  held,  when  the 
minutes  of  the  last  vestiy  were  read  and  oonfinned ;  the  yestiy  was 
occupied  as  before,  and  adjourned  to  the  14th.  On  the  14th  of 
September  the  vestiymen  again  met,  having  received  a  summons, 
which,  however,  did  not  state  the  purpose  of  the  intended  meeting, 
and  four  volumes,  arranged  in  contmuous  alphabetical  order,  like  one 
book,  were  produced,  containing  the  particulars  of  the  assessment 
required  b^  the  6  &  7  Wm.  4,  c.  96,  and  the  last  of  these  books 
was  duly  signed,  and  the  rate  thus  completed,  was  allowed  by  the 
justices :  £Leld,  that  the  rate  thus  made  was  a  valid  rate.  In  replevin 
for  seizing  the  plointifirs  goods  under  a  distress  for  this  rate,  an 
avowry  alleged  that  a  poor  -  rate  had  been  made  after  the  passing  of 
a  certain  specified  local  Act,  and  before  the  taking  of  the  said  goods, 
and  whilst  the  property  of  the  plaintiff  was,  and  the  plaintiff  in 
respect  thereof  was,  liable  to  be  rated,  to  wit,  on  the  12  th  of  August, 
1839 :  Held,  that  this  was  a  good  avowry,  and  was  proved  by  the 
facts  above  stated.    Scadding  v.  Lorant,  3  H.  of  L.  418. 

PEINCIPAL  AND  8TJBWHY.— Banker— AlteraHon  of  J^ree- 
ment, — A  variance  in  the  agreement  to  which  a  surely  has  subscribed, 
which  variance  has  been  made  without  the  surety  s  knowledge  or 
consent,  and  which  may  prejudice  him,  or  amount  to  the  substitution 
of  a  new  agreement  for  a  former  one,  will  discharge  the  surety,  though 
the  original  agreement^  notwithstanding  such  variance,  may  be  that 
on  which  the  liability  is  substantially  incurred.  A.  became  surety 
for  B.'s  conduct  as  a  derk  in  a  bank ;  B.  was  subsequently  appointed 
to  a  better  situation  in  a  branch  of  the  same  bank,  and  A.  extended 
his  suretyship  to  this  new  situation.  B.  afterwards,  while  remaining 
in  the  situation,  undertook,  on  having  his  salary  raised,  to  become 
liable  to  one-fourth  of  the  losses  on  mscounts.  No  communication 
of  this  arrangement  was  made  to  A.  B.  allowed  a  customer  consi- 
derably to  overdraw  his  accounts,  and  thereby  the  bank  lost  a  sum  of 
money :  Held,  the  surety  could  not  be  called  on  to  make  good  this 
loss,  though  it  fell  within  the  terms  of  the  original  agreement,  as  the 
fresh  arrangement  was  the  substitution  of  a  new  agreement  for  the 
former  one,  and  A.  was  thereby  discharged.  Bovoerj  appellant  ;  Mac^ 
donald  and  others,  reapondeniM,  3  H.  of  L,  226. 

PBOMISSOEY  NOTE.    See  AoaBBMBirT. 

EAILWAY  A&KEEMENT.— Notice.— A.,  a  landowner  through 
whose  estate  a  part  of  a  projected  railway  was  to  pass,  became  a 
party  to  a  deed  with  the  projectors  of  the  railway,  by  which  he  cove- 
nanted to  withdraw  his  opposition  to  their  bill,  and  to  oppose  a  rival 
bill ;  and  they  covenanted  to  pay  him  a  certain  sum  of  money  in  case 
their  bill  should  pass  within  six  months  from  the  date  of  tne  deed, 
or  to  pay  him  a  difierent  sum  if  the  rival  bill  should  pass  within 
eighteen  months  from  the  date  of  the  deed.  It  was  then  provided, 
that  if  the  bill  of  these  projectors  should  not  be  passed  within  six 
months  from  the  date  ot  the  agreement,  either  party  might  put  an 
end  to  the  agreement  by  a  notice.    The  deed  then  contained  a  cove- 
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luint  on  the  part  of  these  projectors,  hj  which  they  agreed,  if  the  two 
companies  should  be  amalgamated,  to  pay  a  certain  sum  within  three 
months  after  such  amal^mation.  The  deed  was  dated  the  16th  of 
March,  1846.  The  two  companies  were  amalgamated  in  June,  1846, 
but  no  bill  ever  passed  at  the  instance  of  these  projectors  alone.  In 
November,  1846,  these  projectors  gave  a  notice  to  put  an  end  to  the 
agreement.  A.  declared  in  covenant  against  these  projectors  on  that 
chbuse  of  the  deed  bv  which  he  was  to  receive  a  sum  of  money  within 
three  months  B&er  the  amalgamation  of  the  companies.  The  defend- 
ants pleaded  that  their  bill  had  never  passed  into  a  law ;  that  at  the 
end  of  BXL  months  thev  had  given  notice  to  put  an  end  to  the  agree- 
ment ;  and  that  they  had  not  ti^en  the  plamtifTs  land :  Held,  that 
this  plea  was  no  answer  to  the  action.  Cqffhr  and  others^  plam" 
tiffs  tn  error;  Earl  ofLmdsey^  defendant  in  error^  3  H.  of  L.  ^^"^ 


EAILWAT  COMS  kKZ.—TTtnding^  ActS'-OontribueorySqid' 
table  liability — Practice, — ^A  projected  railway  company  provisionally 
registered  is  within  the  meanmg  of  the  Winoing-up  Acts,  which  may 
therefore  be  applied  to  it  if  a  Court  of  Equity  shall  so  think  fit.  The 
liability  of  a  person  as  a  contributory  imder  the  Winding-up  Acts, 
is  not  a  question  of  law,  but  of  fact.  The  test  of  his  liability  in 
equity  is  his  liability  at  law,  Contributories  are  those  only  who 
have  contracted  by  themselves  or  agents  with  a  creditor,  or  who  have 
agreed  to  indemnify  or  repay,  in  part  or  in  all,  those  who  have  con- 
tracted with  the  creditor  on  their  own  account.  A.  was  a  member  of 
the  provisional  committee  of  a  projected  railway  company  which  had 
been  provisionally  registered,  and  the  affairs  of  which  were  put  under 
the  authority  of  a  managing  committee.  He  accepted  shares  and  paid 
a  deposit  on  them,  but  did  no  further  act.  The  scheme  was  aban- 
doned :  Held,  that  on  these  facts  he  was  not  liable  to  a  creditor  for 
business  done  under  the  orders  of  the  managing  committee,  towards 
completing  the  projected  undertaking,  and  converting  the  association 
into  a  regular  company^  and  consequently  he  was  not  liable  as  a  con- 
tributory under  the  Winding-up  Acts.  This  House  is  at  liberty, 
without  regard  to  the  form  of  an  appeal,  or  the  points  raised  upon  it, 
to  put  questions  of  law  to  the  judges.  Qu€Bre  whether  this  House, 
like  any  other  court  of  justice,  may  in  a  subsequent  case  overrule  a 
previous  decision  of  its  own.  Bright,  appellant;  Sutton,  respondent, 
3  H.  of  L.  341. 

EAILWAT.    See  Lotoon  Tithes. 

SPECIALTY  CEEDITOE.    See  MoBTaAGB. 

TEIJST.    See  Exectttoe. 

VESTET.    See  Pooe-Batb. 

WILL. — 1.  Construction — Trustees  not  acting — Itule  of  court, — 
Where  trustees  are  directed  to  pay  a  certain  sum  to  a  person  for  life, 
and  are  empowered,  accordixig  to  their  discretion,  to  invest  the  trust- 
Ainds,  out  of  which  that  sum  is  to  arise,  but  decline  or  neglect  to 
{ict,and  the  assistance  of  a  Court  of  Equily  is  sought  in  order  to  carry 
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into  effect  the  purposes  of  the  will,  the  Court  will  not,  as  a  matter 
of  course,  exercise  the  discretion,  but  will  only  act  on  its  established 
and  known  rules,  unless  the  intention  of  the  testator  plainly  appears 
to  exclude  such  a  mode  of  proceeding.  A  testator,  after  making  cer« 
tain  specific  bequests,  proceeded  as  follows :  **  I  give  and  bequeath  to 
my  trustees  hereinafter  named,  so  much  of  my  ^rsonal  estate  and 
effects  as  at  the  time  of  my  decease  shall  produce  the  clear  annual 
income  of  1,500/.,  and  I  direct  that  the  same  shall  be  selected  and 
appropriated  and  set  apart  as  soon  as  may  be,  &c.,  by  my  said  trus* 
tees  in  their  uncontrolled  discretion,  upon  trust  to  pay'*  to  his  wife 
the  dividends  during  her  life  or  widowhood,  and  after  her  death 
or  second  marriage,  the  same  was  to  become  part  of  his  residuary 
personal  estate.  He  directed,  that  if  the  annual  produce  so  appro* 
priated  should  be  increased  or  reduced  in  amount,  his  wife  was  to 
receive  the  increased  or  reduced  dividends,  as  the  case  might  be,  in 
lieu  of  those  before  directed  to  be  paid  to  her.  The  trustees  were 
fully  empowered  at  their  discretion  to  permit  the  personal  estate  to 
continue  on  the  same  securities  as  at  the  time  of  his  decease,  or  to 
sell  and  re-invest  as  the.  testator  himself  might  do.  Some  of  the 
foreign  funds  ceased  to  pay  any  dividends,  and  the  trustees  refused 
to  exercise  their  discretion  as  to  altering  the  investments,  but  sub- 
mitted to  act  as  the  Court  should  direct.  The  Court  reftised  to  exer- 
cise the  discretion  vested  in  the  trustees,  but,  acting  on  its  |;eneral 
rule  in  such  matters  (as  the  testator  had  not  expressed  a  different . 
intention),  directed  the  annuity  to  be  raised  by  the  purchase  of  an 
adequate  sum  in  Consols,  and  ordered  the  Master  to  mquire,  having 
regard  to  the  interests  of  other  parties  under  the  will,  wnich  invest- 
ments must  be  called  in  to  effect  this  object :  Held,  that  the  decree 
thus  made  was  correct.  The  costs  of  the  appeal  were  ordered  to  come 
out  of  the  estate,  but  the  trustees  having  unnecessarily  printed  certain 
documents  for  the  hearing  of  the  appeal,  the  costs  oi  such  printing 
were  disallowed.  Prenderaast  and  others,  appellants;  iPrendergast 
and  others,  respondents,  3  H.  of  L.  195. 

2.  Bight  heirs, — I/mitation  of  real  and  personal  estate — Fewer 
to  convert  personal, — ^A  testator  made  a  will  in  the  following  form : 
"  Whereas  I  am  seised  in  fee  simple  of  divers  ficeehold  manors,  or 
reputed  manors,  messuages,  lands,  tenements,  rents,  and  heredita- 
ments, situate,  &c. ;  and  of  a  leasehold  estate  in,  &c.,  and  also  of  a 
copvhold  estate  situate,  &c.,  and  also  of  freehold  estates  in,  &c.,  and 
of  large  sums  in  the  funds  of  England :  Now  I  do  hereby  give  and 
devise,  after  my  just  debts  and  funeral  expenses  and  legacies  are  paid 
(which  I  order  to  be  paid  out  of  my  personal  estate),  all  my  estates 
in  the  funds  of  England,  and  all  my  said  manors,  &c.,  unto  three 
persons  in  succession,  and  their  sons  successively  in  tail  male,  in  strict 
settlement ;  and  for  default  of  such  issue,  I  give  and  devise  the  same 
to  my  own  right  heirs  for  ever."  He  then  gave  his  trustees  a  power, 
with  the  consent  of  the  person  who  might  be  in  possession,  to  lay 
out  his  personal  estate  in  the  purchase  of  freeholds,  &c.,  and  to  settle 
the  same  when  purchased,  to  such  uses  as  were  declared  of  his  ^'manorSj 
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or  reputed  numors,  messua^,  lands,  rents,  hereditaments,  tenements, 
imd  premises  devised  by  this  mj  -will,  as  shall  be  then  existing  unde- 
termined, or  capable  of  taking  effect,  Ac.,  to  &c.,  for  no  other  estate, 
use,  trust,  or  purpose  whatsoever :"  Held,  first,  that  the  power  to 
trustees  to  convert  personalty  into  reallnr  did  not  operate  as  an  abso- 
lute conversion ;  but,  secondly,  that,  on  tne  face  of  the  will,  it  was  tiie 
intention  of  the  testator  to  make  the  two  funds  a  blended  property, 
and  to  give  them  the  character  of  real  estate,  and  to  make  Both  pro- 
perties go  together,  and  to  give  both  to  persons  expressly  designated ; 
and  that  such  intention  did  not  cease  with  the  fadure  of  issue  male 
imder  the  limitations,  so  as  to  make  the  real  estate  afterwards  go  in 
one  way,  and  the  personal  estate  in  another.  Be  Beamoiry  appel" 
kmt;  Be  Beauvoir,  respondent j  8  H.  of  L.  524. 


CHANCEEY. 


Comprising  the  Equity  Gases  contained  in  the  following  Beports :— > 


1  De  Gex,  McNaughton,  and  Gror« 

don,  part  1. 
9  Hare,  part  4. 


21  Law  Journal  (N.  S.).  parts  10 
and  11. 


ADVOWSON.  —  Charge  —  Contempt  —  Beeewer. — A  judgment 
having  been  entered  up  against  a  beneficed  clergyman  for  a  debt,  the 
Court  held  that  it  was  a  charge  upon  the  benefice,  aod  l^t  the  cre- 
ditor was  entitled  to  have  a  receiver  of  the  profits  of  the  benefice 
appointed.  Another  creditor  of  the  clergyman  obtained  judgment 
upon  his  debt,  and  issued  a  writ  of  se(][uestration  directed  to  the  receiver 
aiueady  appointed :  Held,  upon  motion  to  commit  the  second  creditor 
for  contempt,  that  upon  his  undertaking  to  deal  with  the  tithes  as 
the  Court  ^ould  direct,  and  pay  the  costs  of  the  motion,  no  order 
should  be  made.  Kawkins  v.  Uathereoh,  21  Law  J.  (N.  S.)  Chan. 
617. 

ALLOWANCE  TO  PAEENTS.    See  Iotaitts. 

ANNTJITT. — Charlie  on  the  corpm — Compulsory  sale,  —  A  testa- 
tor devised  a  real  estate  to  B.,  charged  with  an  annuity  to  A.  for  her 
life,  with  powers  of  distress  and  entry.  The  rents  fell  short  of  the 
annuity,  and  an  arrear  became  due  to  A.  A  sum  of  monev  (less  than 
the  arrear)  was  paid  into  the  court  by  a  railway  comply  in  respect 
of  a  part  of  the  estate  which  had  been  taken  by  them :  Held,  that  A. 
was  entitled  to  this  sum  in  respect  of  her  arrears.  In  re  Tinkler^ s 
Trusts,  21  Law  J.  (N.  S.)  Chan.  672. 

APPOINTMENT  TO  CHILDEEN.    See  Mabbiaot  Sbttmb- 

HXKT. 

CHAEITT,  DISTBIBIJTION  OF.  —  1.  After  a  distribution  of 
charity  funds  for  more  than  two  centuries  among  the  poor  of  certain 
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pariflheSy  an  Qdyene  claim  on  behalf  of  other  parishes  to  paitidpate  in 
t^e  benefit  of  the  chorit?  is  not  properly  brought  forward  hj  petition 
under  Sir  Samuel  EomiUy's  Act,  but  is  properly  the  subjeet  of  an 
information.    In  re  Magdalen  Land  ChariUf^  9  Hare,  624. 

2.  Scheme — Frotection  of  the  intereste  of  a  large  body  ofpereone. 
*— A  railway  company  took  for  the  purposes  of  their  Act  a  piece 
of  land  bdoii^ing  to  the  corporation  of  L.,  but  over  which  the  free«- 
men  of  L.  had  certain  rights.  By  one  of  the  Bailway  Acts  of  the 
company  it  was  enacted,  that  oat  of  the  purchase^money  the  costs  of 
the  corporation  should  be  paid,  and  that  such  a  sum  should  be 
appropriated  for  the  corporation  as  the  Court  of  Chancery  should, 
on  application  of  the  corporation,  direct,  and  that  the  residue  should 
be  applied  for  the  permanent  benefit  of  the  freemen,  as  the  Court  of 
Chancery  should  on  the  same  application  direct,  and  that  notice  of 
such  application  should  be  fixed  on  the  door  of  the  town-hall,  on  an 
Implication  by  petition  by  the  corporation  of  L.  for  a  scheme: 
Held,  that  the  freemen  of  L.  ought  to  be  represented  at  the  hearing. 
JBlx  parte  The  Mayors  Aldermen^  and  Oitizens  of  Li/neoln^  21  Law  J. 
(KS.)  Chan.  621. 

CHTJECH  OF  ^COTliiiSrD.—Ghapel  —  Fotmdation  between 
Itestoration  and  Bevolution, — ^A  chapel  in  England  was  founded 
between  the  Bestoration  and  the  Bevolution,  without  any  deed  or 
document  declaring  the  purposes  for  which  it  was  to  be  used ;  but  it 
appeared  that  from  the  foundation  the  serrices  had  always  been 
conducted  in  conformity  with  the  Directory,  by  which  the  mode  of 
worship  in  the  Church  of  Scotland  is  regulated :  Held,  that  the 
chapel  must  be  treated  as  appropriated  to  the  purposes  of  religious 
worship  according  to  that  Directory,  and  therefore  according  to  the 
Presbyterian  form.  A  minister  of  such  a  chapel  had  been  ordained 
by  a  oootch  Presbytery.  He  afterwards  became  a  member  of  a 
synod  assembled  in  England,  which  adhered  to  certain  resolutions 
respecting  church  patronage  in  Scotland.  Subsequently,  a  general 
assembly  of  the  Church  of  Scotland  enacted,  that  all  members  of  that 
synod  who  so  adhered  were  no  longer  members  of^  or  in  communion 
with,  the  Church  of  Scotland :  Held,  that  the  minister  was  thereby 
deprived  of  his  status  of  an  ordained  minister  of  the  Scotch  or  of 
any  Presbyterian  Church,  and  became  disqindified  from  acting  as  the 
minister  of  the  chapel  (independently  of  any  question  whether  it  was 
necessary  for  him  to  be  a  Scotch  minister  or  licentiate),  it  bein^  an 
essential  part  of  the  Presbyterian  system,  that  none  but  ordamed 
ministers  or  licentiates  should  perform  Divine  service :  Semble,  per 
Lord  Justice  Knight  Bruce,  that  with  respect  to  a  question  of  pro- 
perty, it  is  competent  for  a  congregation  of  Dissenters,  acting  iinani* 
moualy  and  with  the  concurrence  (where  they  have  trustees)  of  their 
trustees,  to  introduce^  effectually  into  their  system  and  constitute  new 
regulations,  not  in  contravention  of  any  deed  of  trust  and  not 
opposed  in  principle  to  the  original  constitution ;  and  that  it  is  com* 
potent  for  such  a  congregation  in  Engknd  to  resolve  effectually, 
though  not  irrevocably,  that  every  future  minister  shall  be  a  person 
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in  communios  with  the  EBtablished  Church  of  Scotland.  The  effect 
of  usage,  as  evidence  of  the  trusts  on  which  a  Dissenters'  place  of 
worship  is  held,  varies  greatly  in  different  circumstances,  and  the 
Court  differing  in  opinion  upon  the  evidence,  whether  it  was  a  necea- 
sarj  qualification  for  a  minister  of  a  particular  chapel  to  be  a  minister 
or  licentiate  of  the  Church  of  Scotland,  the  decree  of  the  Court 
below  declaring  that  qualification  to  be  necessary  was  affirmed,  as 
well  as  other  portions  of  the  decree,  with  which  both  members  of  the 
court  agreed.    Attorney' General  r.  Murdoehy  1  D.  M.  &  G.  86. 

COMPANY. — 1.  Eastern  Archipelago  Company — Shares — Galls 
— Repayment,  —  Bill  by  one  of  the  shareholders  of  the  Eastern 
Archipelago  Company,  which  was  incorporated  by  charter,  alleging 
that  the  public  purposes  of  the  grantors  of  the  lands  and  mines, 
which  the  company  held,  and  in  furtherance  of  which  the  plaintiff 
had  subscribed  for  shares,  had  not  been  ^ilfilled,  and  that  such  grants 
had  been  diverted  in  a  great  degree  to  private  objects,  and  that  the 
charter  had  been  granted  by  the  Crown,  on  condition  that  a  moiety 
of  the  capital  shoiSd  be  subscribed  for,  and  a  fourth  thereof  paid  up 
within  a  limited  time,  which  condition  also  had  not  been  fulfilled ; 
and  that  having  failed  to  fulfil  such  intentions  and  conditions,  it  was 
a  fraud  on  the  part  of  the  directors  to  certify  that  they  had  been 
performed,  and  to  commence  the  business  of  the  company  and  make 
calls  as  they  had  done ;  and  praying  repayment  of  such  calls,  and 
injunction  to  restrain  the  directors  m)m  making  calls  and  carrying 
on  business  for  the  future,  and  an  indemnity  to  the  plaintiff.  The 
company  and  directors  demurred  to  the  bill,  and  the  demurrer  was 
allowed*  A  pari^  becoming  a  member  of  a  public  company  or 
corporation  upon  false  representations,  made  not  to  him  alone,  but  to 
him  and  other  members,  cannot  be  entitled  on  that  ground  to  any 
decree  for  the  repavment  of  his  subscriptions  to  which  the  other 
members  would  not  be  equally  entitled ;  and  if  he  be  entitled  to  such 
repayment,  he  cannot  obtain  that  relief  in  the  absence  of  the  other 
members.  It  is  no  ground  for  relief  in  equity  at  the  suit  of  a  share- 
holder against  the  company,  that  the  charber  from  the  Crown,  or  the 
gi^t  of  the  company  m>m  a  private  person,  has  been  obtained  by 
misrepresentation  to  the  Crown  or  to  such  grantor.  It  is  for  the 
Crown  or  the  grantor,  if  either  should  complain  of  the  fraud  and 
misrepresentation,  to  take  proceedings  to  set  aside  the  charter  or  the 
grant.  The  provision  that  the  business  of  the  company  should 
commence  from  the  date  of  the  certificate  of  the  directors  that  a 
stipulated  number  of  shares  had  been  subscribed  for  and  the  stipu- 
lated capital  paid  up.  Held,  not  to  mean  that  the  company  was  not 
to  exist  antecedently  to  that  date,  where  the  deed  provided  that 
the  parties  were  to  be  associated,  the  business  to  be  carried  on,  and 
the  directors  to  have  power  to  act  for  the  company,  notwithstanding 
the  full  number  of  shares  were  not  subscribed  for.  The  aver- 
ment in  the  bill  and  the  defendants  alleged  that  the  other  share- 
holders had  concurred  (or  the  admission  of  the  defendants,  the 
directprSi  that  the  other  shareholders  had  concurred)  in  the  prose- 


EguUjf.  48 

cuHon  of  the  business  of  the  company,  notwithstanding  the 
terms  of  the  charter  were  not  satisfied,  does  not  afford  ground 
for  a  decree  which  might  prejudice  the  interests  of  the  other  share- 
holders; for  the  allegations  (or  admissions)  of  the  defendants 
cannot  be  taken  as  a  P^f  of  the  conduct  or  affect  the  rights 
of  such  shareholders.  Where  it  appeared  upon  the  bill  that  the 
deed  of  settlement  of  the  company  was  enrolled  in  court,  and  that  the 
plaintiff  had  seen  the  deed  (the  bill  stating  the  number  of  shares 
which  were  subscribed  for  thereupon),  the  aUe^ationin  the  same  bill, 
that  the  plaintiff  was  ignorant  and  unable  to  mscover  who  ^e  share- 
holders were,  was  not  upnon  demurrer  taken  to  be  a  fact ;  and  in 
such  case  the  Court,  weighing  one  allegation  against  the  other, 
held  that  the  absence  of  the  other  shareholders  was  not  sufficiently 
accounted  for.    Macbride  y.  Lindsay^  9  Hare,  574. 

2.  Winding  up. — ^A  committee  was  appointed  under  the  provisions 
of  the  deed  of  settlement  for  winding  up  the  affairs  of  a  joint-stock 
company.  The  existing  law  being  inadequate  for  the  purposes,  the 
committee  incurred  large  expenses  in  procuring  the  insertion  into  a 
bill  then  before  Parliament  of  certain  clauses  applicable  to  the  affairs 
of  the  company:  Held,  affirming  the  decision  below,  that  these 
expenses  were  not  a  chso^e  against  the  company,  not  being  autho- 
rized by  the  deed  of  settlement  or  by  the  individual  shareholders. 
Jn  re  St.  George  Steam  JBacket  Ckynvpami^  21  Law  J.  (N.  S.)  Chan* 
593. 

CONTBACT  rOE  SALB.--2ajwr«<w!--P«r(?Aa*^«»MfoJ.— The 
Court  may  not  decree  specific  performance  of  a  contract  for  the  sale 
of  a  reversion,  if  the  vendor  had  misled  the  purchaser,  by  stating 
that  it  was  subject  to  a  lease,  containing  all  the  usual  covenants  for 
repairs,  &c.,  the  vendor  knowing  at  the  same  time  that  there  was  no 
person  against  whom  the  covenant  could  be  enforced;  but  where 
property  is  sold  subject  to  a  lease*so  described,  and  tenants  are  in 
possession  of  the  property,  and  {Mvy  their  rents  according  to  the 
terms  of  the  lease,  and  the  vendor  is  not  aware  at  the  time  of  the 
contract  of  any  difficulty  in  enforcing  the  covenants,  the  Court  will 
not  refuse  to  decree  specific  performance,  on  the  ground  that  the 
vendor  cannot  show  upon  whom  the  liability  of  the  covenants  in  the 
lease  has  devolved,  and  the  vendor  is  not  bound  to  find  out  and 
acquaint  the  purchaser  with  the  name  of  the  party  who  may  be  liable 
to  such  covenants.  Though  a  puffer  ought  not  io  be  emploved  to 
screw  up  the  price  or  t^e  advantage  of  the  ignorance  of  other 
bidders,  yet  a  progressive  bidding,  to  a  fixed  or  reserved  bidding,  by 
a  person  employed  by  the  vendor,  without  the  knowledge  of  the 
other  bidders,  will  not  necessarily  be  deemed  to  be  taking  an  advan- 
tage of  their  ignorance.  A  partjr  to  a  contract  becoming  aware  of 
an  objection  to  the  validity  of  the  contract,  must  forthwith  state  it 
as  an  objection  on  which  he  means  to  resist  performance  of  the 
contract,  or  if,  after  such  knowledge,  he  treats  the  contract  as  sub- 
sisting, he  will  be  considered  to  have  waived  the  objection.  Though 
the  auctioneer,  at  a  sale  by  auction,  is  the  agent  of  the  purchaser, 
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vet  he  is  not  his  agent  for  all  purposes  ,  and  there  is  no  reason  why 
ne  may  not  sell  property  oi  which  he  himself  is  owner.  Semb. 
Mint  Y.  Woodm,  9  Hare,  618. 

CONTEAOT  FOE  PURCHASE.    See  La»d. 

CONTEIBUTOEY.    See  Joint-Stock:  Compaity. 

COPYHOLD  BNFEANCHISEMENT  ACT.— Cb»fe  of  petition 
for  investment. — ^A  bishop,  lord  of  a  manor,  enfranchised  certain 
copyhold  lands,  held  of  the  manor,  onder  the  Copyhold  Enfranchise- 
ment Act,  and  the  consideration-money  was  paid  into  court.  A 
petition  was  presented  by  the  bishop  for  the  inyestment  of  the 
money :  Held,  that  the  Copyhold  Commissioners  had  a  right  to  appear 
at  the  hearing  of  the  petition,  and  that  their  costs  of  the  petition,  and 
those  of  the  bishop,  were  payable  out  of  the  consideration-money. 
JEof  parte  Bishop  ofSereford,  21  Law  J.  (N.  S.)  Chan.  608. 

COSTS. — Unopposed  petition, — ^An  unopposed  petition  contained 
statements  which  were  immaterial  to  the  prayer.  The  Court  inserted 
in  the  order  a  direction  to  the  taxing  Master  in  taxing  the  costs  to 
have  regard  to  such  statements.  JBfydery.  Coleman,  21  Law  J.  (N.  S.) 
Chan.  592. 

DISSOLUTION.    See  PABTifTEBSHiP. 

EASTEEN  AECHIPELAGO  COMPAISTY.    See  Company,  1. 

IN  JJINCTlOlii,— Proceedings  at  W.— The  plaintiff  had  obtained 
the  common  injunction  to  stay  execution  in  an  action  on  the  same 
day  that  the  action  was  tried,  but  before  the  verdict  was  given  against 
him  :  Held,  upon  motion  by  the  defendant,  before  answer,  that  the 
plaintiff  must  pay  the  amount  for  which  judgment  had  been  signed 
mto  court,  within  a  specified  time,  or  the  injunction  must  be  dissolved. 
Anderson  v.  JVbhle,  21  Law  J.  (N^  S.)  Chan.  586. 

INEANT. — Allowance  to  parents  out  of  infanfs  income,  —  The 
Coiut  will  not  give  a  direct  benefit  out  of  an  infant's  income  to  his 
father.  A  scheme,  by  which  an  infant  (whose  father  was  living)  was 
to  be  articled  to  a  solicitor,  and  to  live  with  an  uncle  residing  in  the 
same  place,  was  approved  of  by  the  Court,  and  the  uncle  was 
appointed  to  act  in  the  nature  of  a  guardian  to  the  infant,  and  to 
have  an  allowance  out  of  his  income.  An  application  that  an  allow- 
ance might  be  made  to  the  &ther,  who  lived  at  a  distance,  and  was 
in  very  narrow  circumstances,  was  refused.  In  re  StMes,  21  Law  J. 
(N.  S.)  Chan.  620. . 

JOINT-STOCK  COMPANY.— 1.  Contributory.— A.  contributory 
to  a  joint-stock  company  under  the  37th  section  of  the  Joint-Stock 
Companies  Winding-up  Act,  1848,  to  have  notice  of  all  proceedings 
before  the  Master  in  the  matter  of  the  company.  The  official 
manager  being  about  to  submit  to  the  Master  proposals  for  the  sale 
of  the  works  of  the  company,  and  for  a  reserved  bidding,  it  was 
stated  that  the  solicitor  who  had  attended  for  the  contributory,  was 
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the  soUcifor  of  persons  desirinff  to  purchase  the  works,  and  might,  if 
be  were  allowed  to  attend,  miuce  use  of  the  information  which  he 
would  thereby  acquire,  to  the  prejudice  of  the  estate :  Held,  that  the^ 
Master  was  not  justified  in  ordering  that  the  official  manager  should 
attend  him  in  private  on  the  matter  of  the  reserved  bidding.  Maf 
parte  Slatterns  ExeeutorM,  1  D.  M.  &  Or,  64. 

2.  Wmdrng  up — Carta  of  foUeitor, — Previously  to  the  passing  of 
the  Winding-up  Act,  1849,  a  joint-stock  company  was  dissolved 
under  provisions  contained  for  tluit  purpose  in  the  deed  of  settlement 
of  the  company,  and  a  committee  was  appointed  for  winding  up  its 
af&irs.  Finding  it  impossible  to  do  this  in  the  then  existing  state 
of  the  law,  the  committee  incurred  a  considerable  bill  of  costs  in 
attempting,  through  their  solicitor,  to  get  the  public  Acts  of  Parlia- 
ment, which,  at  that  time,  were  being  brought  forward,  made 
applicable  to  the  case  of  the  company,  and  finally,  in  urging  for- 
wurd  the  passing  of  the  Winding-up  Act  itself.  On  the  passmg  of 
that  Act,  an  order  was  obtained  for  winding  up  the  company ;  the 
committee  then  claimed  to  be  paid  out  of  the  assets  of  the  company 
the  amount  of  their  solicitor's  bill  of  costs,  but  this  claim  was  dis- 
allowed, on  the  ground  that  the  matters  in  respect  of  which  the  costs 
were  incurred  were  beyond  the  power  of  the  committee.  In  re  8t, 
George  Steam  Faeket  Cfompan^,  1  D.  M.  &  Qc.  147. 

LAND.  —  Contract  for  purchase  —  Interest  for  purehue^money, — 
Pending  a  dispute  respecting  the  title  to  land  contracted  to  be  sold, 
and  to  avoid  the  question  as  to  the  interest  of  the  purchase-monev ; 
the  vendor  gave  the  purchaser  the  opportunity  of  investing  the 
purchase-money  in  consols,  in  the  joint  names  of  the  vendor  and 
purchaser,  provided  the  investment  was  made  by  a  certain  day ;  and 
the  purchaser  made  the  investment  accordingly:  Held,  that  the 
vendor,  having  proposed  the  investment,  could  not  have  charged  the 
purchaser  with  the  loss  if  the  funds  had  fallen,  and  the  vendor  was 
entitled  to  the  benefit  accruing  from  the  funds  having  risen.  A 
purchaser  cannot  throw  upon  a  vendor  the  risk  of  an  investment 
of  the  purchase-money,  and  if  he  makes  a  payment  tp  or  on  account 
of  the  vendor,  in  respect  of  the  purchase-money,  the  money  becomes 
the  property  of  the  vendor,  so  that  the  purchaser  can  claim  no  benefit 
of  any  investment  the  vendor  may  make.  Bwrroughes  v.  Brovm, 
9  Hare,  i — 


LAND-TAX.— i2eJmp^ttW—F7fZ2»  cathedral— Prebendary.— The 
Legislature  intended  by  the  Acts  for  the  redemption  of  the  land-tax  to 
authorize  all  such  sales  for  that  purpose  to  be  made  by  ecclesiastical 

rons,  with  the  consent  thereby  required,  as  could  have  been  made 
any  purpose  with  the  like  consent  before  the  passing  of  the 
restraining  statutes,  and  before  the  restraining  statutes  a  sme  might 
have  been  made  from  a  prebendary  in  his  corporate  character  to  a 
prebendary  in  his  individual  character.  An  objection  to  the  validity 
of  a  sale  under  the  Land-Tax  Bedemption  Acts,  upon  the  groundls 
that  the  lands  were  not  properly  saleable,  and,  apart  from  any  ques- 
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tion  of  fraud,  were  not  pioperlj  wAd  under  the  Acts,  is  a  legal 
objection,  and  there  being  no  impediment  to  the  trial  of  that  guestion 
at  law,  a  bill  in  equity  on  such  a  ground  cannot  be  supported.  But 
the  confirming  statutes,  64  Geo.  3,  c.  173,  and  67  Geo.  3,  c  100,  have 
removed  any  objection  to  a  sale  and  conveyance  under  the  Land-Tax 
Eedemption  Acts  arising  from  the  property  so  sold  not  having  been 
originally  saleable  or  not  having  been  properly  sold  within  the 
meaning  and  according  to  the  durections  of  the  Acts.  If  it  were 
shown  that  a  purchase  under  the  Land-Tax  Bedemption  Acts  had 
been  effected  by  fraud,  the  Court  would  rectify  it,  notwithstanding 
the  confirming  statutes ;  for  a  purchase  so  effected  would  not  acquire 
validity  from  those  statutes. '  The  restriction  expressed  or  implied  m 
the  words  of  section  25  of  the  confirming  statute  57  Oteo.  3,  c.  100, 
*^  the  titles  derived  under  such  sales,"  construed  to  mean  that  the 
Acts  were  not  to  operate  upon  titles  anterior  to  the  sales  under  those 
Acts,  and  not  to  limit  the  confirmation  to  the  titles  of  such  purchasers 
only.  Under  the  statutes  for  the  redemption  of  the  land-tax,  the 
lords  commiBsioners  are  placed  in  the  position  of  vendors ;  and,  there- 
fore, if  the  trustees  of  a  charity  shoula  purchase  the  property  of  the 
charity  under  those  Acts,  they  would  not  be  purchasing  for  them- 
selves, but  for  the  lords  commissioners.  The  confirming  statut^ 
54  G^.  3,  c.  173,  and  57  Qeo.  3,  c.  100,  remove  any  objection  wMch 
might  have  been  raised  on  the  ground  of  the  party  selling  under  the 
Acts  being  both  vendor  and  purchaser.  Beaden  v.  iTtny,  9  Hare,  499* 

LUNACY.    See  PABTiraESHip. 

MAINTENANCE.    See  Will,  1. 

MAEEIAGE  SETTLEMENT.— ^©owi^mew^  to  cMldret^^Bj 
a  marriage  settlement,  freehold  estate  and  some  personal  estate  were 
conveyed  and  assigned  to  trustees  upon  trust,  on  the  request  of  the 
husband  and  wife,  during  their  joint  lives,  and  after  tne  death  of 
either,  upon  the  request  of  the  survivor,  to  sell  the  estate,  and  to 
stand  seised  and  possessed  of  the  estate  until  sold,  and  of  the  pur- 
chase-money in  case  the  same  shoidd  be  sold,  upon  trust  for  the  hus- 
band for  his  life,  and  after  his  decease  upon  trust  for  the  wife  for  her 
life ;  and  after  the  death  of  the  survivor  of  them,  to  convey  the  estate, 
unless  sold,  and  assign  the  personal  estate  unto  the  children  and 
grandchildren  of  the  marriage,  bom  in  the  lifetime  of  the  husband 
and  wife,  as  they  or  the  survivor  should  appoint ;  and  in  default  of 
appointment,  unto  and  amongst  the  children  of  the  marriage  equally. 
The  estate  was  taken  by  the  corporation  of  London,  under  the  Lon 
don  Bridge  Act  (4  Oteo»  4,  c.  50),  and  the  price  having  been  fixed  by 
a  jury,  the  purchase-money  was  paid  into  the  court  under  the  Act* 
The  trustees  of  the  settlement  not  making  out  a  satisfactoiy  title, 
Held,  that  in  the  absence  of  any  conveyance  by  the  trustees,  the  sale 
must  be  deemed  to  have  been  effected  under  the  Act  of  Parliament 
only,  and  therefore  that  the  purchase-money  was  impressed  with  the 
character  of  real  estate,  under  the  35th  section  of  the  London  Bridge 
Act.    That  if  there  had  been  any  conversion,  it  must  have  been  by 
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the  conjoint  operation  of  the  articles  of  settlement  and  of  the  Act  of 
Parliament  J  but  that  the  settlement  and  Act  of  Parliament  could  not 
in  this  case  have  any  conjoint  operation.  That  the  estate  having 
been  real  when  settled,  it  was  not  meant  by  the  settlement  that  it 
should  become  personal,  unless  the  husband  and  wife,  or  the  survivor, 
requested  it  to  be  sold.  That  the  words  of  request  should  not  be 
construed  as  merely  intended  to  enforce  on  the  trustees  the  obliga- 
tion of  sale,  but  as  inserted  for  the  purpose  either  of  enforcing  obli- 
gation or  giving  discretion,  as  the  context  of  the  instrument  might 
require.  That  the  pavment  of  money  into  court,  owing  to  an  ob- 
jection to  the  title,  and  the  application  of  the  trustees  and  tenants 
for  life  for  the  dividends,  dia  not  tend  to  connect  the  sale  with 
the  trust,  but  led  to  a  contrary  conclusion,  inasmuch  as  the  City 
of  London  having  the  power  to  require  a  perfect  title  under  theur 
Act,  would  not  be  likely  to  prefer  an  imperfect  one  under  the 
trust.  That  there  could  lie  no  sale  pursuant  to  the  trust  without  a 
conveyance  of  the  estate  by  the  trustees,  and  the  payment  of  the 
purchase-monev  to  them;  and  if,  after  the  fixing  of  the  price  by  a 
jury,  there  had  been  a  conveyance  by  the  trustees  at  the  request  of 
the  tenant  for  life,  the  Court  would  liave  held  the  sale  to  have  been 
under  the  trust — Semble.    In  re  Taylor's  SeHlemmtj  9  Hare,  596. 

MEEGEB  OP  TITHES,  &c.    See  Tithe  Commtttatiok  Act. 

MOETGAGE.— Prior  elaUM— Notice  of  eeewrity—Lien  ibr 
costs, — A  purchaser  of  property  subject  to  a  mortgage  made,  before 
the  completion  of  his  purchase,  a  second  mortgage  of  it ;  he  after- 
vrards  created  a  third  mortgage,  with  respect  to  which  the  second 
mortgagee's  conduct  was  such  as  to  give  it  priority  over  his.  Then 
the  piu*chase  was  completed,  the  purdiaser  paying  off  the  first  mort^ 
gage,  and  taking  a  conveyance  to  a  trustee  for  himself.  On  this 
occasion  the  title-deeds  were  handed  to  his  solicitor,  who  afterwards 
took  a  transfer  of  the  third  mortgage.  One  of  them  was  the  trustee 
for  the  purchaser  in  the  conveyance.  The  second  mortgagee  did  not 
give  them,  nor  had  they  any  notice  of  his  security :  Held,  that  never- 
theless their  lien,  either  for  their  general  bill  of  costs,  or  for  their 
costs  relating  to  the  conveyance,  comd  not  prevail  against  the  second 
mortgagee,  we  rights  of  a  solicitor  in  respect  of  his  lien  for  his  bill . 
of  costs  being  no  greater  than  those  of  the  client,  and  the  circum- 
stances of  the  case  not  exempting  it  from  the  scope  of  this  rule. 
Qtusre  whether  the  lien  of  a  solicitor  is  affected  by  his  taking  a  part- 
ner.    Felly  V.  Wathen,  1  D.  M.  &  a.  16. 

PARTNEESHIP.— 1.  Dissolution  —  X«ww^.— Decree  made  for 
the  dissolution  of  a  partnership,  in  consequence  of  the  limacy  of  one 
of  the  partners.    In  re  Jainss  Coles^  a  hmatic,  1  D.  M.  &  G-.  171. 

2.  Solicitors — Articles — Appointments — Dissolution, — A.  and  B. 
and  the  son  of  B.  entered  into  partnership  as  solicitors,  and  by  articles 
agreed,  (2)  that  the  partners  were  diligently  and  faithfully  to  employ 
themselves  in  can^ring  on  and  managing  all  the  professional  business 
in  which  they  or  either  of  them  might  te  employed  or  concerned ;  (5) 
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that  B.  should  use  his  best  endeavours  to  obtain  the  appointment  of 
the  partnership  firm  to  three  ojQ&ces  or  clerkships,  wmch  were  then 
heldW  B.,  and  such  offices  should  be  partnership  appointments ;  (6) 
that  aU  other  compatible  offices  should  be  obtained,  it  possible,  in  the 
name  of  the  finn,  and  the  emoluments  treated  as  part  of  the  profits 
of  the  partnership ;  (15)  that  if  B.  or  his  son  should  retire,  or  A.  or 
B.  or  ms  son  should  die,  the  share  of  the  deceased  partner  should 
accrue  to  the  suryiving  partners ;  that  if  B.  or  his  son  retired,  thej  , 
were  to  use  their  best  endeavours  to  secure  the  practice  to  the  con- 
tinuing partners,  and  such  retiring  partners  should  not  practise 
within  thu^  miles ;  (16)  that  if  either  partner  should  not  diligentlj' 
and  faithfully  employ  himself  in  carrying  on  the  said  partnership 
practice,  and  should,  on  receiving  moneys,  bills,  notes,  &c,  knowingly 
or  willingly  omit  immediately  to  make  entries  thereoi^  or  if  A.,  or  the 
son  of  B.  should  absent  himself  more  than  two  months  in  one  year, 
the  others  or  other  of  the  partners,  if  they  or  he  should  think  fit, 
should  be  at  Hberty  to  dissolve  the  partnership,  by  giving  to  the 
offending  partner  a  notice  to  that  effect ;  and  the  partnership  should 
from  that  time,  or  the  time  specified  in  the  notice,  be  dissolved  in  the 
same  manner  and  with  the  same  consequences  as  if  it  had  determined 
by  the  voluntary  retirement  of  the  offending  partner.  B.  and  his 
son  subsequently  procured  their  own  appointment,  or  the  appoint- 
ment of  one  of  them,  to  the  offices  or  clerksnips,  and  did  not  enaeavour 
to  procure  the  appointment  of  A.  It  was  aifcerwards  discovered  that 
B.  was  greatly  involved  in  debt,  and  he  absconded  in  January,  1849, 
and  did  not  return  to  business.  In  May,  1849,  A.  served  a  notice,  in 
the  manner  pointed  out  by  the  articles,  on  B.  and  his  son,  to  dissolve 
the  partnership  from  that  date,  and  he  then  filed  his  bill  against  B. 
and  nis  son,  to  have  the  dissolution  declared  by  the  Court,  an  injunc- 
tion to  restrain  them  &om  practising  within  thirty  miles,  and  a  decree 
that  they  should  resign  the  several  offices  or  clerkships :  Held,  that 
the  plaintiff  was  entitled  to  dissolve  the  partnership  as  to  B.,  but  not 
as  against  the  other  partner  (the  son  of  JB.),  and  that  he  was  not  en- 
titled to  dissolve  it  by  notice  under  the  16th  clause,  without  the 
concurrence  of  his  co-partner  (the  son).  That  B.  not  having  pro- 
cured or  endeavoured  to  procure,  for  the  partnership  firm  the  ap- 
pointments to  the  several  offices  or  clerkships,  so  as  to  give  the 
plaintiff  at  the  dissolution  either  a  share  of  the  profits  of  the  offices 
or  the  chance  of  competing  for  them ;  but  such  appointments  having 
been  procured  for  B.  and  ms  son,  to  the  exclusion  of  the  plaintiff,  B. 
and  his  son  were  not  allowed  to  retain  the  offices  for  their  exclusive 
benefit.  That  inasmuch  as  from  the  nature  of  the  offices,  they  could  not 
be  sold,  nor  could  any  manager  or  receiver  be  appointed  to  carry  them 
on,  the  defendants  ought  to  be  charged  with  the  value  of  the  offices 
in  the  partnership  accounts.  That  the  plaintiff  having  given  a  notice 
of  dissolution  (acting  under  the  16th  clause),  and  his  co-partner 
having  adopted  it,  the  partnership  should  be  treated  as  dissolved  from 
the  tinie  of  the  notice,  although  not  with  the  consequences  attaching 
to  a  dissolution  under  the  15th  clause.     That  the  consequences 
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of  a  dissolution  under  the  16th  clause  not  having  attached,  the  plain- 
tiff therefore  was  not  entitled  to  the  injunction  to  restrain  $he  defen- 
dant from  practising  within  thirty  miles.  Smithy,  ITeales,  dH-ore,  556, 

POWEE  OF  APPOINTMENT.— Ja»c^i«fw  P(n«?r~^«aMi*fl^ 
twenty-one, — By  a  settlement  made  on  the  marriage  of  A.  andB.  real 
estate  was  conveyed  to  trustees  and  their  heirs  upon  trust  for  A.  for 
life,  with  remainder  for  B.  for  life ;  and  after  the  death  of  the  sur- 
vivor, in  trust,  to  apphr  the  rents  in  the  maintenance  of  all  and  every 
the  children  of  A.  and  B.  until  such  children  should  attain  twenty- 
one  ;  and  when  such  children  should  attain  twenty-one,  to  convey  the 
premises  to  such  children  in  such  manner  as  A.  and  B.  jointly,  or  the 
survivor  should  appoint ;  and  in  de&.ult  of  appointment,  to  convey  the 
premises  to  such  children  equally,  as  tenants  m  common ;  and  if  there 
should  be  but  one  such  child  who  should  attain  twenty-one,  to  convey 
the  premises  to  such  child,  his  or  her  heirs  and  assigns :  Held,  that  the 
power  of  appointment  was  not  an  exclusive  one,  and  that  in  default 
of  appointment,  all  the  children  took  the  property  as  tenants  in 
common  in  fee,  without  reference  to  their  attaming  twenty-one  or 
surviving  their  parents.  Strutt  v.  Braithwaite,  21  Law  J.  (N.S.) 
Chan.  609. 

PBACTICE. — 1.  Decree — Default  at  hecmng, — Since  the  general 
Order  xliv.  of  August,  1841,  which  directs'  that  a  decree  against  a 
defendant  who  makes  default  at  the  hearing,  shall  be  absolute  in  the 
first  instance,  without  ^ving  him  a  day  to  show  cause,  the  practice 
has  been,  notwithstandmg  3ie  default'of  the  defendant,  to  hear  the 
cause  and  make  such  a  decree  as  the  plaintiff  upon  the  pleadings  and 
evidence  is  entitled  to,  and  not  as  heretofore,  to  allow  the  plaintiff  to 
take  such  a  decree  lis  he  can  abide  by.  HaJcewell  v.  Wehber,  9  Hare, 
541. 

2.  Joint-stock  Oompcmy — Windina-up  Acts, — The  general  rule  of 
practice  of  the  Court  of  Chancery,  by  which  a  successful  appellant  is 
not  allowed  the  costs  of  his  appeal,  does  not  apply  to  proceedings 
under  the  Winding-up  Acts,  but  the  costs  of  all  the  proceedings  are  m 
the  discretion  of  the  Court.  In  a  case  where  the  official  manager 
succeeded  before  the  Master,  and  on  appeal  before  the  Vice-Chan- 
oellor,  in  obtaining  the  name  of  a  party  to  be  included  in  the  list  of 
contributories,  but  these  decisions  were  ultimately  reversed  by  the 
Lord  Chancellor,  the  costs  of  all  the  proceedings,  including  the  costs 
of  the  appeals  and  in  the  Master's  office,  were  ordered  to  be  paid  by 
the  official  manager  to  the  party  sought  to  be  charged.  In  re  The 
North  ofEnglaifid  Joint-stock  Ba/nMng  Company^  1  D.  M.  &  G.  1. 

Z,  Trustee — Wilful  default, — ^A  bill  was  filed  against  trustees 
praying  that  the  amount  of  the  trust-fund,  which  the  trustees  had,  or 
out  for  their  wilful  neglect  or  default  might  have  received,  might  be 
ascertained.  At  the  hearing  the  bill  was  dismissed  as  against  one 
trustee,  and  the  amount  and  particulars  of  the  trust-fund  were 
directed  to  be  ascertained.  Nothing  was  said  about  wilful  default, 
nor  did  the  trustee  ask  that  the  biU  might  be  dismissed  as  to  wilful 
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default.  The  Master  made  his  report,  which  stated  certain  &ct8 
and  reference  to  certain  documents,  from  which  it  was  alleged  that 
it  would  appear  that  there  had  been  wilful  default.  At  the  hearing 
upon  further  directions,  a  decree  was  made  referring  it  to  the 
Master  to  inquire  whether  the  trustee  could,  with  due  dSigence  and 
without  wilful  neglect  or  default,  have  received  more  than  a  particular 
stated  fund ;  but  upon  appeal  it  was  held  that  the  direction  as  to 
wilful  default  shoula  be  struck  out  of  the  decree.  As  a  general  rule, 
in  order  to  obtain  a  direction  for  inquiry  as  to  wilful  default  against 
an  executor  or  trustee,  the  bill  must  allege  a  case,  pray  for  it,  and 
one  case  at  least  must  be  proved ;  and,  semlle^  that  if  from  admis- 
sion or  proof  a  suspicion  arises  whether  wilful  default  has  or  not 
been  committed,  and  it  appears  likely  that  further  evidence  can  be 
obtaiued,  the  Court  ought  to  direct  an  inquiry  short  of  directing 
wilful  default,  but  in  such  a  way  as  to  call  the  aefendant's  attention 
to  it,  with  the  view  to  ground  thereon  a  new  order  at  a  future  stage 
directing  an  inquiry  as  to  wilful  de&ult.  Coope  v.  Garter^  21  Law  J. 
(N.  S.)  Chan.  670. 

PEEBENDAEY.    See  Laitd  Tax  Eedemptiof. 

PEECATOET  WOEDS.    See  Will,  9. 

PEINCIPAL  AND  KQW^T,— Eight  of  principal—It  does  not 
follow  that  because  a  principal  is  entitled  to  have  an  account  taken 
in  equity  as  against  his  agent,  the  agent  has  a  similar  right  against 
his  principal ;  for  the  right  of  the  principal  rests  on  the  trust  and 
confidence  reposed  in  the  agent,  but  the  agent  reposes  no  such 
trust  or  confidence  in  the  principal.  The  case  in  which  a  surety 
has  a  right  to  sue  his  principal  in  equity  to  be  discharged  from  his 
liability  is  where  the  creditor  has  a  right  to  sue  his  debtor  and 
refuses  to  exercise  that  right.  Semhle,  Fadtoill  v.  Stanley^  9  Hare, 
627. 

PEINCIPAL  AND  ^VEETY,— Collateral  secuHty— Parol  evi- 
dence. — J."W*.  joined  in  a  bond  as  surety,  and  the  creditor  subsequently 
took  a  promissory  note  from  the  principal  debtor,  payable  in  three 
months,  for  the  balance  due  upon  the  bond.  The  principal  debtor 
becoming  insolvent  and  the  note  being  unpaid,  the  creditor  sued 
J.  "W".  on  the  bond,  who  thereupon  filed  his  bill  for  an  injunction. 
It  was  proved  that  at  the  time  of  taking  the  note  there  was  a 
general  imderstanding  between  the  principal  debtor  and  the  creditor 
that  the  remedies  upon  the  bond  should  not  be  thereby  affected : 
Held,  that  this  general  understanding  amounted  to  a  stipulation 
between  the  parties  preventing  the  legal  consequences  that  would  have 
otherwise  flowed  from  the  transaction,  and  wiat  the  surety  was  not 
released.  An  agreement  that  a  dealing  between  the  creditor  and 
principal  debtor  shall  not  operate  as  a  discharge  of  the  surety  may 
be  proved  by  parol  evidence.  Wyke  v.  Rogers^  21  Law  J.  (N.  S.3 
Chan.  611. 

PEIOE  CLAIM.    See  Mobtoagb. 
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PEOOBEDINOS  AT  LAW.    See  Ikjukcxioit. 

PEOMISSOEY  NOTE.— Debt  on  legacy  —  Mortmain.— A  testa- 
trix directed  her  executors  to  pay  the  debt  which  she  owed  to  two 
persons  named,  and  for  the  securi^  of  the  payment  of  which  she  had 
given  her  promissory  note.  The  promissory  note  was  voluntary: 
Held,  that  whether  this  was  a  good  debt,  or  whether  it  was  a  legacy, 
was  a  question  for  a  court  of  law,  and  that  it  was  not  a  case  in  which 
the  Court  could  call  in  the  assistance  of  a  common-law  judge,  under 
the  statute  14  &  15  Vict.  c.  83,  s.  8.  The  testatrix  gave  the  residue 
of  her  estate  to  her  trustees  to  be  applied  towards  establishing  a 
school :  Held,  that  this  gift  was  void  under  the  Statute  of  Mortmain. 
LongstaJTe  v.  Bennison,  21  Law  J.  (N.  S.)  Chan.  622. 

PUB.CHASE. — Specific  performomce — Statute  of  Limitationa. — 
On  March  4,  1811,  an  agreement  was  entered  into  for  the  purchase 
of  freehold  land  for  6,300Z.,  to  be  paid  on  the  13th  of  May,  1811, 
and  the  purchasers  were  immediately  put  into  possession.  In  1827, 
the  purchaser,  before  any  conveyance  was  made  to  him  and  before  he 
had  paid  any  part  of  the  money,  died,  having  devised  the  lands  to 
trustees.  The  trustees  disclaimed,  and  others  were  appointed  by  the 
Court  of  Chancery.  In  1834,  the  attorney  of  these  trustees  wrote 
to  the  assignees  of  the  vendor  (who  had  oecome  bankrupt),  stating 
that  the  purchase-monev  was  ready  to  be  paid  on  the  purchase  being 
completed.  On  a  bill  filed  bv  the  assignees,  in  1844,  to  enforce  the 
lien,  to  which  the  Statute  of  Limitations,  8  <&  4  Wm.  4,  c.  27,  was  set 
up  as  a  defence,  by  answer :  Held,  Ist,  that  the  trustees  were  per- 
sons by  whom  the  purchase-money  was  payable  within  the  meaning 
of  the  Statute  of  Limitations,  3  &  4  Wm.  4,  c.  27,  s.  40.  2nd.  That  the 
acknowledgment  of  their  attorney,  in  1834,  was  sufficient,  within  the 
meaning  of  the  exception  in  the  Act,  to  withdraw  the  case  from  its 
operation,  and  for  this  purpose  to  bind  the  cestuia  que  trusty 
although  the  trustees  were  appointed  not  by  or  under  any  powers 
contained  in  the  will,  but  by  the  Court  of  Chancery.  3rd.  That  the 
answers  claiming  the  benefit  of  the  statute  must  be  considered  as 
alleging  that  no  acknowledgment  of  the  right  to  receive  the  money 
had  been  given  or  signed  bv  the  person  by  whom  it  was  payable  or 
his  agents,  and  that  therefore,  although  the  bill  did  not  allege  any 
acknowledgment  to  have  been  made,  the  plaintifis  were  entitled  to 
put  the  a^aiowledgment  in  evidence  on  an  appeal,  although  it  was 
not  read  or  proved  at  the  original  hearing.  4th.  That  this  only 
applied  to  the  trustees  who  had  admitted  the  agency  of  the  attorney, 
but  that  as  against  other  defendants  who  had  not  made  a  similar 
admission,  the  assignees  were  entitled  to  an  inquiry  as  to  any  acknow- 
ledgment having  been  given.     Toft  v.  Stephensony  1  D.  M.  &  G.  28. 

RAILWAY  COMPANY.— 1.  Approaches  to  station— Buildings. 
— A  provision  in  an  Act  for  making  a  railway,  that  certain  land  to  be 
purchased  by  the  railway  company  should  be  appropriated  to  and 
used  solely  for  the  purposes  of  the  railway  and  the  buildings  con- 
nected therewith,  except  such  part  ae  might  be  required  by  the 
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Board  of  Ordnance  or  for  making,  approachea  to  the  station,  and 
should  not  be  used  or  employed  for  erecting  thereon  any  coke-ovenB 
or  for  any  other  purposes  (the  necessary  railway  purposes  only 
excepted),  by  which  any  nuisance  might  be  created  or  the  other 
property  of  the  vendors  in  any  way  damaged,  Held,  to  refer  to  the 
use  of  tne  land  or  the  mode  in  which  it  was  to  be  hud  out  or  applied, 
and  not  to  refer  specially  to  the  use  of  the  buildings  which  might 
be  erected  upon  the  land.  The  buildings  connected  therewith  did 
not  mean  buildings  only  connected  loc^y  with  the  railway,  but 
meant  buildings  especially  applicable  to  the  uses  of  that  particular 
railway,  and  that  the  construction  of  the  clause  was  not  to  be 
governed  by  considerations  of  what  would  or  would  not  be  con- 
nected with  other  and  different  railways.  That  the  building 
erected  by  the  company  being  used  as  a  custom-house  for  the 
examination  of  the  luggage  of  passengers  landing  from  the  Conti- 
nent, many  of  whom  travelled  by  the  railway,  such  user  was  lor  a 
purpose  connected  with  the  railway,  and  that  the  use  being  to 
some  extent  for  such  purpose,  it  did  not  cease  to  be  so  within 
ther  meaning  of  the  provision,  merely  because  all  the  purposes  for 
which  the  building  was  used  were  not  purposes  connected  with  the 
railway.  Where  there  is  a  parliamentary  power  to  sell  in  fee,  but 
with  a  restriction  of  the  rights  of  ownership  in  the  purchaser,  and 
a  conveyance  to  an  owner  in  fee  is  made  under  such  power,  sound 
construction  requires  that  the  restriction  imposed  upon  the  pur- 
chaser who  becomes  the  owner  in  fee  shall  not  be  extended  beyond  its 
necessary  limits.  27ie  Warden  and  Assistants  of  the  Marhaur  of 
Dover  v.  The  South-JSastem  Railway  Company,  9  Hare,  489. 

2.  Construction  of  lines.  —  By  three  Acts  of  Parliament  of  the 
same  session  a  railway  company  was  empowered  to  make  three  dis- 
tinct lines,  forming  a  cluster  and  not  a  continuous  line.  In  the  next 
session  an  Act  was  passed  declaring  the  company  to  have  been  and 
to  be  only  one  company,  and  authorizing  and  reqmring  them  to  grant 
a  lease  of  the  lines  to  another  company.  They  completed  only  one 
of  the  lines,  which  was  worked  by  the  other  company  under  the  pro- 
visions of  the  last  Act.  Some  months  after  it  was  obvious  that 
the  other  two  lines  could  not  be  completed  within  the  time  prescribed 
by  the  Acts,  a  shareholder  in  the  first  company  filed  a  bul  seeking 
to  restrain  it  from  applying  its  funds  otherwise  than  for  the  purposes 
of  constructing  aU  tnreeof  the  lines ;  but  he  did  not  make  the  com- 
pany, who  were  lessees,  parties  to  the  suit :  Held,  that  more  incon- 
venience would  arise  from  the  Court  interfering  than  from  its 
abstaining  to  do  so ;  and  on  this  account,  as  well  as  on  the  grounds 
of  acquiescence  and  want  of  parties,  an  injunction  granted  by  the 
Court  below  was  dissolved.  Qiuere,  whether  railways  formmg  a 
cluster  differ  from  a  continuous  line  with  respect  to  the  propriety  of 
granting  an  injunction  against  the  construction  of  part  only  of  an 
undertaKing  authorized  by  the  Legislature.  Hodgson  v.  Earl  ofTouns^ 
1D.M.&G.6. 

EBCEIVEB.    See  Advowsoit. 


Equity.  58 

BEVEBSION.    SeeCoNTKAOT  fob  Salb. 

SOLICITOR— aw^fr--IlM?a^»(wi.--TJndep  the  Solicitors  Act  items 
struck  out  of  a  bill  of  costs  on  taxation  as  not  chargeable  against  the 

Serson  to  whom  the  bill  is  delivered,  must  be  taken  into  account  in 
etermining  the  costs  of  taxation.  An  attorney  delivering  a  bill  of 
costs  to  a  dient,  comprising  the  costs  of  an  imsuccessful  and  des- 
perate action  of  replevin,  which  the  attorney  has  brought,  not  in  the 
name  of  the  client,  but  (as  the  attorney  alleged)  by  the  client's 
directions,  the  evidence  aaduced  to  prove  this  allegation  was  held 
by  the  Court  to  be  insufficient :  Held,  that  the  item  could  not  be 
allowed,  and  aemhle  that  it  could  not  be  enough  for  the  attorney  to 
prove  the  direction  to  have  been  given,  without  glso  proving  that  he 
had  properly  advised  the  client  as  to  the  desperate  character  of  the 
proceeding.  Semble,  that  it  was  within  the  mnctions  of  the  taxing 
officer  to  require  proof  of  such  direction  and  of  such  advice  having 
been  given,  before  he  allowed  an  item  in  respect  of  the  action. 
Where  the  Court  concurred  in  opinion  upon  the  effect  of  the  evi- 
dence as  it  stood,  and  only  differed  upon  the  question  whether  the 
appellant  should  have  an  opportunity  of  proceeding  at  law :  Held, 
that  the  appeal  ought  to  be  dismissed  with  costs.  Qucere  how  far  an 
attorney  is  justified,  as  between  him  and  his  client,  by  the'^opinion  of 
counsel  in  prosecuting  an  action  which  is  unsuccessful,  and  which  the 
Court  considers  to  have  been  groundless.  In  re  Clark^  1 D.  M.  &  Q-.  43. 

SPECIFIC  PEEFOEMANCB.    See  Pubohasb. 

TAXATION.    See  Solicitob. 

TITHE  COMMUTATION  ACT.  — Merger  of  tUhes.  — The 
enactment  of  the  Tithe  Commutation  Amendment  Act  (9  &  10  Vict, 
c.  73,  s.  19),  that  every  instrument  purporting  to  merge  any  tithes, 
and  made  with  the  consent  of  the  Titne  Commissioners,  shall  be 
absolutely  confirmed  and  made  valid,  both  at  law  and  in  equity, 
in  all  respects,  is  not  limited  to  cases  in  which  the  person  executixig 
the  instnmient  has  a  title  to  the  tithe,  but  operates  as  well  where 
such  person  has  no  estate  in  the  tithe  as  where  his  estate  is  insuffi- 
cient to  effect  the  merger.  The  intention  of  the  Commutation  Acts 
is,  that  the  lands  on  which  the  apportionment  of  the  tithe  in  each 
parish  is  cast,  and  those  lands  only,  shall  be  liable  in  respect  of  tithe 
payable  for  any  lands ;  and  that  lands  on  which  no  apportionment  is 
cast  shall  not  be  liable  to  tithe  lands,  which  on  the  agreement  and 
apportionment,  under  the  Tithe  Commutation  Acts  (confirmed  by 
the  Tithe  Commissioners),  are  treated  as  free  from  tithe,  cannot  be 
afterwards  made  subject  to  tithe.  The  intention  of  the  Legislature 
was  to  preclude  all  question  of  merger  of  tithe  in  all  cases  where 
declarations  of  merger  had  been  made  with  the  consent  of  the  Tithe 
Commissioners,  leaving  the  parties  affected  by  any  erroneous  declara- 
tion to  their  remedy  itgainst  the  party  making  it ;  and  such  being 
the  intention,  the  merger  is  effected  although  the  sanction  of  the 
commissioners  has  been  erroneously  given.  Walker  v.  Bentley^ 
9  Hare,  629. 


54  Digest  of  Cases, 

TBrSTEE.  —  Unauthmaed  mtmagemeni  of  trust.  — Z,  H.  being 
possessed  of  the  moiety  of  an  estate  in  Jamaica,  by  his  will  appointea 
J .  F.  his  executor  and  trustee,  with  power  to  manage,  conduct,  carry 
on,  and  improve  his  estate.  In  1830  J.  F.  took  a  lease  of  the  other 
moiety,  and  covenanted  to  keep  it  in  the  same  cultivation,  order, 
repair,  and  condition,  and  thenceforward  mana^d  the  entirety  on 
account  of  the  trust  estate.  In  1835,  in  a  suit  by  the  cestuis  que 
tru9tf  under  the  will  of  J.  H.  Fale^  and  Co.,  where  an  order  of 
court  appointed  managers  and  receivers,  and  both  moieties  were 
managed  for  the  trust  estate  until  1842,  no  rent  had  been  paid 
since  1835,  and  the  estate  was  in  a  state  of  utter  ruin,  upon 
petition  in  the  cause  by  the  owners  of  the  other  moietv :  Held,  that 
though  the  taking  of  the  lease  was  not  authorized  by  the  will,  yet  as 
it  was  concurred  m  by  the  cestuis  que  trust  and  sanctioned  by  the 
Court,  and  had  proved  beneficial  to  the  trust  estate,  it  must  be  con- 
sidered as  binding  on  the  cestuis  que  trust,  and  that  the  trust  estate 
was  liable  for  the  rent  in  arrear  and  the  dilapidations.  Heate  v.  PinAr, 
ex  parte  Fletcher  v.  Totes,  21  Law  J.  (N.  S.)  Chan.  574. 

WELLS  CATHEDBAL.— See  Lotd  Tax  Eedemptiok. 

WILL. — 1.  Bequest — Share  of  residue — Children — Maintenance. 
— ^A  bequest  of  a  share  of  residuaiy  personal  estate  in  trust  for  A. 
for  life,  and  after  the  decease  of  A.,  for  his  children  equally,  to  be 
vested  interests  in  such  children  at  twenty-one,  with  power  to  apply 
the  income  for  their  maintenance  during  their  minorities,  and  a  gift 
over  in  default  of  such  children,  and  a  proviso  that  if  A.  should  in 
any  manner  sell,  assign,  transfer,  incumber,  or  otherwise  dispose  of 
or  anticipate  his  share  or  any  part  thereof,  then  immediately  after 
such  fdienation,  sale,  assignment,  transfer,  or  disposition,  the  l>equest 
in  trust  for  A.  should  cease,  determine,  and  become  utterly  void,  as  if 
the  same  had  not  been  mentioned  in  the  will,  or  as  if  A.  were  dead. 
A.  being  in  prison  for  debt  presented  a  petition  for  his  discharge 
under  the  Act  1  &  2  Vict.  c.  110,  and  thereupon  the  vesting  order 
was  made :  Held,  that  there  was  a  valid  limitation  over  of  the  share 
of  A.;  that  taking  the  benefit  of  the  Insolvent  Act  was  a  voluntary 
alienation  of  his  share  by  A.,  and  was  the  event,  or  one  of  the  events, 
on  which  the  limitation  over  was  to  take  effect ;  that  the  declaration 
in  the  will,  that  the  gift  thereupon  should  be  void  as  if  the  same  had 
not  been  mentioned  in  the  will,  applied  to  the  ev^t  of  there  being 
no  children,  and  the  declaration  that  it  should  be  void  as  if  A.  were 
dead,  to  the  event  of  there  being  children;  that  although  the  limitation 
oyea?  took  effect,  the  capital  was  not  to  be  necessarily  forthwith 
divided,  for  the  determination  of  the  life-interest  did  not  alter  the 
class  which  was  to  take,  and  which  class  included  afterbom  children ; 
that  the  children  of  the  insolvent  who  had  attained  twenlgr-one  had  a 
vested  interest  in  their  respective  shares  of  the  residuary  share 
bequeathed  in  trust  for  the  msolvent,  and  had  become  entitled  to 
receive  the  interest  of  the  same,  and  that  the  infant  children  of  the 
insolvent  were  entitled  to  contingent  interests  in  their  respective 
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almres  thereof,  and  that  both  interestfl  were  subject  to  the  interestB 
of  any  afterbom  children  of  the  insolyent  who  may  become  entitled. 
Boehford  v.  Haeknumy  9  Hare,  476. 

2.  Bequest  of  yearns  wages.  —  A  bequest  of  a  year's  wages  to  each 
of  the  servants  of  the  testator  living  with  him  at  his  decease  who 
should  then  have  Hved  three  ^ears  in  his  service,  Held,  not  to 
exclude  servants  of  the  testator  hvins  in  a  different  house  from  that  in 
which  the  testator  lived,  but  to  exdude  those  not  hired  by  the  year;  and 
held,  therefore,  that  a  gardener  employed  at  weekly  wages  (although 
paid  at  irregular  intervals)  was  not  entitled  to  the  benefit  of  the 
bequest.     Blachwell  v.  Tmnanty  9  Hare,  661. 

3.  Condition — Substitution — Gonstruetion, — ^A  testatrix  gave  her 
real  and  personal  estate  to  trustees  in  trust  for  her  niece  for  life,  and 
afber  the  decease  of  her  niece,  without  issue  (which  happened),  and 
of  her  niece's  mother,  she  directed  the  real  estate  to  be  converted ; 
and  as  to  one  moiety  of  her  residuary  estate,  she  gave  it  amongst  the 
child  and  children  of  A.  A.,  and  the  issue  then  living  of  any  (mild  or 
children  of  A.  A.  dying  in  the  lifetime  of  the  niece,  and  to  their 
Tcspective  executors,  administrators,  and  assigns ;  and  in  case  all  or 
any  of  the  children  of  A.  A.  should  die  without  issue  in  the  lifetime 
of  the  niece,  the  share  of  him  or  her  or  them  so  dying  was  to  go 
amongst  the  child  and  children  of  M.  H.  living  at  the  decease  of  the 
niece,  and  to  their  respective  executors,  administrators,  and  assigns. 
The  niece  died  in  1830,  unmarried,  and  without  issue,  having  by  her 
will  given  her  personal  estate  to  her  mother,  who  died  in  1850.  A.  A. 
had  seven  children,  but  two  alone,  H.  C.  and  M.  H.,  married  and 
had  issue ;  H.  C.  was  alive  at  the  date  of  the  will,  but  died  in  1847, 
leaving  J.  C,  her  husband,  and  J.  A.  0.  and  B.  L.,  her  two  only 
children ;  M.  H.  died  in  1820,  in  the  life  of  the  testatrix,  and  of  both 
the  niece  and  her  mother ;  seven  of  the  children  were  still  living, 
and  this  moiety  of  the  residuary  estate  was  claimed  by  J.  C.  as  the 
husband  and  personal  representative  of  H.  C,  by  J.  A.  C.  and  E.  L. 
as  children  of  H.  C,  by  the  children  of  M.  H.,  and  the  personal 
representative  of  the  niece :  Held,  as  to  one  half  of  this  moiety  that 
the  children  of  M.  H.  were  entitled ;  and  as  to  the  other  half  of  the 
moiety,  that  it  was  undisposed  of,  and  passed  to  the  next  of  kin  of 
the  testatrix.     Caulthurst  v.  CoHer^  21  Law  J.  (N.  S.)  Chan.  655. 

4.  Construction — Condition, — An  estate  was  settled  to  such  uses 
as  W.  D.,  a  feme  covert^  should  by  deed  or  will  appoint.  "W.  D. 
devised  the  estate  to  B.  D.,  her  husband,  with  power  to  sell  and  dis- 
pose of  the  same,  and  to  raise  any  sum  or  sums  of  money  thereon, 
by  mortgage  or  otherwise,  as  he  should  think  proper,  but  with  this 
proviso :  "  Provided,  and  these  presents  are  upon  this  express  con- 
dition, that  such  part  of  all  ana  every  sum  and  sums  of  money  as 
aforesaid,  raised  by  the  said  B.  D.,  either  by  sale  or  mortgage,  as 
shall  be  unexpended  at  my  [his]  decease,  shall  be  charged  upon  the 
house  belongmg  to  the  said  B.  D.,  situated  at,  &c.,  to  be  disposed  of 
immediately  after  the  decease  of  the  said  B.  D, ;  that  is  to  say,  thatthat 
sum  shall  be  paid  to  my  four  nieces,  share  and  share  alike,"  And  in 
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case  the  estate  should  not  be  mortgaged  to  its  fiiU  value,  the  testaiarix 
devised  the  reversion  to  her  said  K>ar  nieces ;  and  in  case  the  estate 
should  not  be  sold  or  mortgaged  by  E.  D.,  she  devised  the  same  to 
her  four  nieces,  and  their  heirs  as  tenants  in  common.  E.  D.  mort- 
gaged the  estate,  and  died  without  having  made  any  charge  of  the 
mortgage-money,  or  any  part  thereof,  upon  his  houses :  Held,  that 
the  condition  was  not  a  condition  precedent,  and  that  the  mortgages 
made  by  E.  D.  were  valid.  Tenants  in  common,  plaintiffs  in  a  suit 
for  redemption,  are  not  entitled  to  a  decree  for  partition  in  the  same 
suit  against  the  will  of  the  mortgagee.  Watkifu  v.  WiUiams^ 
21  Law  J.  (N.  S.)  Chan.  601. 

5.  Cotutructian — Bemoteness — Word  "vested,^* — ^A  testator  di- 
rected trustees  to  pay  the  interest  of  a  sum  of  1,000Z.  to  A.  for  life, 
and  after  her  deam  to  divide  the  principal  between  the  child  and 
children  of  A.,  and  if  there  should  be  only  one  child,  then  the  whole 
to  such  a  child,  to  be  a  vested  interest,  or  vested  interests,  on  their  r^ 
spectively  attaining  the  age  of  thirty  years,  and  directed  that  if  any 
cnild  should  die  under  thirty  years  without  lawful  issue,  the  share 
of  him  or  her  so  dying  should  go  to  the  survivors  or  survivor,  and  be- 
come vested  at  the  same  time  as  their  original  shares.  B.,  one  of  the 
children  of  A.,  died  in  the  lifetime  of  A.  under  thirty  years  of  age : 
Held,  that  the  gift  to  B.,  as  one  of  the  children  of  A.,  was  a  valid  be- 
quest, and  that  the  gift  over  on  the  death  of  B.  without  issue  was  void 
for  remoteness,  and  therefore  that  the  representatives  of  B.  were 
entitled  to  a  share  of  the  fund.  Taylor  v.  Frohisher^  21  L.  J.  (N.  S.) 
Chan.  605. 

6.  Qift  to  children, — ^Where  a  gift  to  children  is  not  made  or 
secured  to  them  out  of  the  property  springing  from  or  settled  upon 
their  parents,  and  there  is  nothing  in  the  nature  or  context  of  the 
instrument  to  impress  upon  the  gift  the  character  of  a  portion,  it  is 
not  a  portion  within  the  meaning  of  the  2nd  section  of  the  Thelluson 
Act ;  and  the  circumstance  that  the  gift  is  a  part  of  the  estate  of  which 
the  parent  is  the  residuary  legatee,  has  not  the  effect  of  giving 
the  gift  the  character  of  a  portion.  There  is  no  reason,  and  it  is 
contrary  to  the  policy  of  the  Thelluson  Act,  to  put  a  strained  or 
forced  construction  on  the  term  "  portions  for  children"  contained  in 
the  2nd  section  of  that  Act.  Under  the  Thelluson  Act  theresiduajy 
legatee  was  held  to  be  entitled,  at  the  expiration  of  twenty-one  years, 
to  the  accumulation*  of  a  legacy  given  to  the  children  of  the  testa- 
trix's brother,  and  directed  to  be  divided  amongst  them  when  they 
should  attain  twenty-one,    Jone^  v.  MtMgs^  9. Hare,  605. 

7.  Redduary  bequests. — A  testator  bequeathed  his  residuary  per^ 
sonal  estate  (after  a  life  interest)  to  his  grandson,  to  and  for  his  own 
use ;  but  if  he  should  die  under  twenty-one  without  leaving  lawfiil 
issue,  or  if  he  should  attain  twenty-one  and  die  without  leaving  issue 
and  without  having  disposed  of  the  same  by  his  will  or  otherwise, 
then  over :  Held,  upon  the  construction  of  the  whole  wiU,  that  in  the 
event  (which  happened)  of  the  grandson  attaining  twenty-one,  he 
took  an  absolute  interest.    In  re  John  Bdker^  1  D.  M.-  &  G;  53. 
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8.  Benduary  eitaie. — Besiduaiy  estate,  consisting  of  money  in 
the  Funds,  was  bequeathed  to  a  mother  and  daughter,  in  tnistfor  the 
mother  for  life,  and  afterwards  for  the  daughter  absolutely.  By  a 
settlement  made  in  contemplation  of  the  daughter's  marriage,  the 
daughter  assigned  her  interest  under  the  will  to  trustees  upon  trust 
for  the  issue  of  the  intended  marriage,  and  for  a  niece  of  the  daugh- 
ter, and  the  issue  of  the  niece.  The  daughter's  husband  died  soon 
after  the  marriage,  of  which  there  was  no  issue.  The  mother  was 
not  a  party  to  the  settlement,  but  had  notice  of  it  before  the  hus- 
band's death :  Held,  that  even  if  the  settlement  was  volimtary  as 
regarded  the  trusts  in  favour  of  the  niece,  it  was  a  complete  aliena- 
tion so  as  to  be  capable  of  enforcement  at  the  instance  oi  the  trustees 
of  the  settlement  against  the  daughter  and  the  trustees  of  another 
settlement  which  she  made  upon  a  second  marriage,  inconsistent  with 
the  former  settlement.  Qiuiers  whether  the  first  settlement  was 
voluntary  as  regarded  the  trust  for  the  niece.  Kekewieh  v.  MannttM^ 
1  D.  M.  &  G.  176. 

9.  Precatory  ifford9 — JJbsohde  bequest. — ^A  testator  by  his  will  be- 
queathed all  his  property,  of  whatsoever  description,  to  his  wife,  her 
executors,  administrators,  and  assigns,  to  and  for  their  use  and  bene- 
fit, upon  the  fullest  trust  and  confidence  reposed  in  her  that  she 
would  dispose  of  the  same  to  and  for  the  joint  benefit  of  herself  and 
his  childron :  Held,  that  the  widow  of  the  testator  was  entitled  to 
have  the  entire  residuary  property  transferred  and  paid  to  her  for  her 
own  use  and  benefit.     Webb  v.  WaolU,  21  Law  J.  (N.  8.)  Chan.  626. 

10.  Sale  under — Completion  of  pontraet — Disputed  will, — On  a 
sale  of  real  estate  by  a  trustee  under  a  will  open  to  suspicion  as 
having  been  obtained  by  undue  influence,  the  title  was  approved ; 
but  before  the  actual  completion  of  the  contract  the  heir-at- W  gave 
notice  that  he  intended  to  dispute  the  will,  and  brought  an  action 
against  the  tenant  for  rent,  the  purchaser  thereupon  re^ed  to  com- 
plete, and  a  bill  for  specific  performance  was  filed,  but  before  it  came 
to  a  hearing  the  action  brought  by  the  heir  was  tried  and  a  verdict 
given  against  the  heir ;  a  reference  as  to  title  was  then  directed,  and 
the  Master  having  reported  in  favour  of  the  title,  a  decree  was  made 
for  specific  performance.  On  appeal,  however,  by  the  purchaser,  the 
Lord  Chancellor  (Lord  Cottenham)  ordered  the  case  to  stand  over 
generally,  with  liberty  for  the  vendor  to  take  such  proceedings  for 
estabhshiQg  the  will  as  he  should  be  advised.  The  vendor  then  in- 
stituted a  suit  against  the  heir,  which  resulted  in  the  will  being 
established.  The  Lord  ChanceUor  (Lord  Truro)  thereupon  con- 
firmed the  decree  for  specific  performance,  and  directed  the  purchaser 
to  pay  interest  from  the  time  when,  under  the  contract,  the  sale  ought 
to  have  been  completed ;  and  also  to  pay  the  costs  of  the  suit  sub- 
sequently to  the  hearing.  When  the  reference  as  to  title  was  directed, 
his  Lordship  held  that  at  that  time  there  had  been  such  reasonable 
inquiry  into  the  title  as  ought  to  have  satisfied  the  purchaser,  and 
that  therefore  the  consequences  of  the  further  proceedings  by  which 
the  will  was  established,  both  in  reference  to  the  costs  of  the  suit  for 


58  Digest  of  Cases. 

specific  performance  and  the  payment  of  interest,  miust  &11  on  the 
purchaser.  The  judgment  of  Lord  Cottenham  in  this  case  2  Phil. 
619,  observed  upon.     Orove  t.  Bastard,  1  D.  M.  &  G-.  69. 

11.  Vestina^Substitution. — ^A  testator,  who  died*  in  June,  1887, 
by  a  will  made  in  1889,  directed,  afber  the  decease  of  his  wife,  that 
one  moiety  of  his  residuary  estates  should  be  divided  into  five  equal 
parts,  which  he  gave  to  five  several  parties,  whom  he  named,  and 
in  case  of  the  death  of  any  or  either  of  them  before  his  wife,  then 
their  respective  shares  to  p;o  to  their  respective  husbands  or  wives,  and 
if  none,  to  their  respective  children,  and  in  failure  of  children,  to 
the  survivors  of  them,  share  and  share  alike ;  and  as  to  the  other 
moiety,  he  gave  10^.  thereof  to  A.  E.  should  she  be  then  living ;  and 
as  to  the  remainder  of  the  moiety,  he  save  it  to  five,' parties,  whom 
he  named ;  and  in  case  of  the  death  of  any  or  either  of  them,  then 
their  respective  shares  to  their  children ;  and  if  none,  then  to  the 
survivors  of  them,  share  and  share  alike.  The  testator's  widow 
died  in  1849.  It  appeared  fix)m  the  inquiries  directed  ad  to  the 
first  moiety,  that  all  the  five  persons  named  as  legatees  were  alive 
at  the  date  of  the  will,  three  died  in  the  lifetime  of  the  testator, 
leaviog  children,  six  of  whom  were  still  living  and  defendants  to 
this  suit.  The  remaining  two  legatees  survived  the  testator,  but 
died  before  the  tenant  for  life.  They  both  left  children,  seven  of  whom 
were  now  living  and  defendants  to  this  suit.  As  to  the  second  moiety, 
A.  S.,  one  of  the  le^tees,  died  before  the  date  of  the  will,  leaving  four 
children,  all  now  uving,  defendants  to  this  suit.  Two  others  died 
in  the  lifetime  of  the  testator,  one  without  issue  and  the  other 
leaving  children,  two  of  whom  are  now  alive  and  defendants  to  this 
suit ;  and  H.  K.,  the  fifth  legatee,  was  the  only  one  of  the  legatees 
named  in  the  will  who  had  survived  the  tenant  for  life:  Held, 
that  the  legatees  took  as  tenants  in  common ;  thsit  children  of  legatees 
who  would  have  taken  if  they  had  survived  the  tenant  for  life, 
were  entitled  to  their  parents'  share ;  that  the  gift  to  A.  S.,  who  was 
dead  at  the  date  of  the  will,  and  in  case  of  her  death  to  her  children, 
passed  her  share  to  her  children  who  were  living  at  the  death  of 
the  tenant  for  life ;  that  the  legal  personal  representative  of  a  son 
of  one  of  the  legatees  was  entitled  to  participate  with  the  other 
children  of  the  legatee ;  that  the  children  of^  a  deceased  legatee 
took  vested  interest  in  the  parent's  share  whenever  the  class  of  those 
children  was  ascertained ;  and  that  upon  the  death  of  0.  !B.,  one  of  the 
legatees  of  the  second  moiety,  in  the  lifetime  of  the  testator,  the 
other  legatees  then  living  took  vested  interests  in  his  share.  Ive  v. 
JTiny,  21  Law  J.  (N.  S.)  Chan.  560. 

WINDING  UP.    See  CoMPAirr,  2. 

WITNESS. — 1.  Commission  to  examine, — The  Court  having  directed 
a  commission  to  issue  for  the  examination  of  witnesses  u^onthe  certi- 
ficate of  the  Master,  and  that  commission  having  miscarried  by  reason 
of  the  defendant  being  deprived  of  an  opportumty  of  cross-examining 
the  plaintiff's  witnesses,  a  new  commission  was  directed  by  the  Court 
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to  issue  without  any  further  certificate  of  the  Master.    Tkyrmrth  t. 
iEUiee,  21  Law  J.  (N.  S.)  Chan.  590. 

2.  JBhrei^  eammissian — JE^enses, — A  testator  gare  the  residue 
of  his  property  to  be  held  in  deposit  for  the  purpose  of  inquiring 
whether  there  were  any  relations  of  his  blood  livrng,  and  if  so,  the  said 
residue  was  to  be  divided  equally  among  them.  Upon  a  reference 
to  the  Master  to  make  inquiries  in  conforming  with  the  above  resi- 
duary bequest,  the  Master  reported  that  a  commission  ought  to  be 
sent  to  Venice  to  examine  witnesses  as  to  who  were  the  next  of 
kin.  The  Court  upon  the  application  of  the  executors  made  an 
order  for  a  foreign  commission,  and  also  directed  what  sum  should 
be  allowed  out  of  the  testator's  property  for  the  expenses  of  the 
commission.    Seathr.  Chapman,  21  Law  J.  (N,  S.)  Chan.  614. 
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Comprising  the  Cases  contained  in 


11  Common  Bench  Eeports,  part  1. 

7  Exchequer  Eeports,  part  4. 

8  Exchequer  Eeports,  part  1. 


ACTION.  —  1.  Boniholder  under  local  Act — Creditors  to  be 
equally  entitled—^  ^  7  Wm,  4,  c.  112.— The  Heme  Bay  Ker  Act 
(6  A  7  "Wm.  4,  c.  112),  by  section  9,  enables  the  company  to  borrow 
money  on  bond^  under  their  common  seal,  and  the  money  is  to  be 
made  payable  in  such  manner,  at  such  time,  and  at  such  rate  of 
interest  as  they  shall  think  proper ;  and  the  rents  and  profits  of  the 
undertaking  are  to  be  a  security  for  the  money  so  borrowed  with 
interest,  and  all  bondholders  shall  be  equally  entitled  to  a  claim  or 
Hen  on  the  said  rents  and  profits  in  proportion  to  the  sums  thereby 
secured,  and  without  any  preference  by  reason  of  the  priority  of 
date  of  any  such  securities,  or  any  other  account  whatever :  Held, 
that  this  clause  did  not  prevent  a  creditor,  to  whom  the  company 
had  given  a  bond  under  tneir  common  seal,  conditioned  for  the  pay- 
ment of  the  principal  money  at  a  fixed  day,  and  interest  in  the  mean 
time,  from  suing  the  company  for  the  penalty  of  that  bond;  the 
clause  at  the  end  of  the  section  only  applying  to  prevent  a  creditor 
recovering  under  his  judgment  in  preference  to  others.  JBolckow 
and  another  v.  The  Heme  Bay  Fier  Company^  22  Law  J.  (N.  S.) 
Q.  B.  33. 

2.  Compam — Shares — Beaisteriny — Transfer — Fleadmy — Beason- 
able  time. — A  declaration  alleged  that  N.,  who  appeared  by  "  the 
registry  of  shareholders"  to  be  the  holder  of  300  shares,  transferred 
them  to  the  plaintiff,  and  that  the  plaintiff  delivered  the  deed  of 
transfer  to  the  defendants  for  the  purpose  of  entering  a  memorial  of 
it  in  *'  the  register  of  transfers,"  and  required  the  defendants  to  make 
such  entry.  Breach,  that  the  defendants  did  not  make  such  entry, 
whereby  the  plaintiff  was  deprived  of  his  right  to  appear  in  thd 
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books  of  the  company  as  a  Bbareholder,  and  by  reason  of  N.  still 
appearing  to  be  the  holder  of  the  said  shares,  and  failing  to  pay  calls 
made  on  him  after  the  delivery  of  the  transfer  to  the  defendants,  the 
defendants  forfeited  the  said  shares,  and  confirmed  the  forfeiture  and 
sold  the  shares.  The  second  count  alleged  that  the  plaintiff  was  the 
lawful  holder  of  and  entitled  to  300  shares,  and  that  the  defendants 
wrongfully,  and  in  pretended  exercise  of  the  powers  of  the  Com- 
panies Glauses*  Consolidation  Act,  declared  the  said  shares  forfeited, 
and  confirmed  the  said  forfeiture  and  sold  the  said  shares,  alleging 
special  damage :  Held,  that  the  declaration  showed  a  good  cause  of 
action,  and  that  it  was  not  necessary  in  the  first  count  to  allege  that 
a  reasonable  time  had  elapsed  before  the  commencement  of  the  suit. 
Catchpole  v.  Amhergate^  iTottvngham^  and  Boston  Eastern  Junction 
Bailway  Company,  22  Law  J.  (N.  S.)  Q.  B.  35. 

3.  Covenant — Lease — Bmnous  condition. — ^In  covenant  on  an  in- 
denture of  lease,  the  declaration  alleged  for  breach,  that  the  de- 
fendant, during  'the  term  by  the  indenture  created,  to  wit,  on  such  a 
day,  and  from  thence  continually  for  a  long  time,  to  wit,  firom  thence 
hitherto,  suffered  the  premises,  and  every  part  thereof,  to  be  and 
continue,  and  the  same  were  for  and  during  all  that  time  ruinous 
and  out  of  repair,  &c.  Plea,  that  the  defendant  did  not,  during  the 
term  by  the  indenture  created,  suffer  the  premises  or  any  part 
thereof,  to  be  or  continue,  nor  were  the  same  for  or  during  all  the 
said  time,  ruinous  and  out  of  repair,  &c. :  Held,  that  the  traverse 
was  too  large.    Aldis  and  another  v.  Mdson^  11  C.  B.  132. 

AMENDMENT.  —  Ejectment'-Vaaiance.  —  The  declaration  in 
dectment  stated  a  joint  demise  by  H.  and  M.  his  wife.  Proof,  that 
H.  was  devisee  in  trust  for  the  sole  use  of  all :  Held,  that  the  judge 
had  no  power,  under  the  3  &  4  Wm.  4,  c.  42,  s.  23,  to  amend  the 
record  by  striking  out  the  name  of  M.  in  the  demise.  Semble  (per 
Maule,  J.),  that  the  variance  was  in  a  particular  material  to  the 
merits,  boe  d.  Wilton  and  TTseor  v.  Beck  and  others^  22  Law  J. 
(N.8.)C.B.  7. 

ANNUITY  BOND.    See  PLBAMKa. 

ABBITB A  TION. — 1.  Award  to  pay  debt  and  costs,  and  repay 
costs  of  award — Demand  of  three  sums — Attachment  for  ttvo. — An 
award  ordered  H.  to  pay  on  a  day  and  at  a  place  named  to  the 
attomev  of  C.  for  C.*s  use,  one  sum  for  debt  and  another  for  C.'s 
costs  of  the  reference,  and  then  directed  that  C.  should  pay  to  the 
arbitrator's  attorney,  at  or  before  the  delivery  of  the  award,  62Z.  10^. 
for  the  costs  of  the  arbitrator  and  of  the  award,  and  that  H.  should 
on  a  day,  at  a  place  named,  repay  the  said  sum  of  621. 10s.  to  the 
attomev  of  C.  for  C.'s  use.  H.  not  complying  with  the  awiurd,  a 
demand,  was  duly  made  on  him  on  C.*s  behalf  for  payment  of  th^ 
three  specific  sums,  but  H.  did  not  pay  anv  of  them.  On  an  appli* 
cation  dv  G.  against  H.  for  an  attachment  for  not  paying  the  three 
sums :  Held,  that  assuming  the  direction  to  pay  the  62?.  10».  to  be 
vaHd,  no  attachment  could  issue  in  respect  of  that  sum,  as  it  was  not 
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shown  that  O.  had  paid  it  in  the  first  instance  for  the  arbitrator's 
use,  but  that  the  Court  eould  mould  the  rule,  and  that  the  attach- 
ment might  issue  in  respect  of  the  other  two  sums.  Eairl  of  Car" 
di^an  T.  Menderwny  22  Law  J.  (N.  S.)  Q.  B.  83. 

2.  Gatts  qfeause — Specie  findmg. — ^Where  matters  in  difference 
in  a  cause  imrolving  several  issues  are  referred  to  arbitration,  the 
costs  of  the  cause  to  abide  the  event,  the  award  is  good,  notwith- 
standing there  is  no  specific  finding  on  each  issue,  if  it  appears  by 
necessary  intendment  that  ^e  arbitrator  has  disposed  of  all  the 
issues.  Sembley  that  it  is  otherwise  where  the  reference  is  of  the 
cause,  and  also  of  matters  in  difference.  HtmphreyM  and  another  y. 
Fearce,  7  Exch.  696. 

ASSESSED  TAXES.    See  Pabliamekt. 

ABSUEANCE — Foliey  of— Statement  not  amounting  to  a  war' 
rantff. — ^A  policy  of  assurance  against  any  loss  by  the  want  of  inte- 
grity, honesty,  or  fidelity  of  one  E.  W.  in  his  employment  as  secretary 
to  tho  Marylebone  Literary  and  Scientific  Lis^tution^  was  granted 
by  the  defendants  to  the  plaintiff.  The  basis  of  the  contxnct  was 
recited  to  be  a  statement  in  writings  by  l^e  treasurer  of  the  institu- 
tion lodged  at  the  office  of  the  company,  containing  a  declaration  of 
the  truth  of  the  answers  that  had  been  given  to  the  questions  con- 
tained in  the  proposal  for  the  policy ;  and  there  was  a  proviso,  that 
any  fraudulent  misstatement  or  suppression  in  that  declaration  should 
render  the  policy  void  from  the  beginning.  The  statement  referred 
to  contained  (inter  alia)  the  following  questions  and  answers :  '*  Li 
what  capacity  do  you  intend  to  employ  the  applicant;  and  with 
reference  to  this  question,  will  you  state,  as  far  as  circumstances  will 
permit,  the  nature  of  lus  intended  duties  and  responsibilities?" 

— "  He  is  secretary  of  the Literary  Listitution,  of  which  I  am 

treasurer."  "  The  checks  which  will  be  used  to  secure  accuracy  in 
his  accounts,  and  when  and  how  ofben  they  will  be  balanced  and 
closed  ?"--"  Examined  by  finance  committee  every  fortnight :"  Held, 
that  thi»  statelnent,  that  the  accounts  of  R.  W.  would  be  examined 
once  a  fortnight-  by  the  finance  committee  of  the  institution,  did  not 
amount  to  a  warranty,  and  that  the  defendants  were  liable  upon  the 
poli<^  for  a  loss  occasioned  in  consequence  of  the  finance  committee 
neglecting  to  eatamine  his  accounts  in  the  manner  specified.  Benham 
V.  The  Ufdted  Ghuxrantee  Life  Assv/rance  Company,  21  Law  J.  (N.  S.) 
Eich.  316. 

ATTACHMENT.    See  Abbiteatiok. 

ATTOBJOy  AOT>  SQLICITOB.— JBiZZaf(?(w^»--i8fe»^-«yt«^ 
tha  court. — Where  an  attorney's  bill  of  costs,  delivered  under  the  6  &  7 
Viet.,  c.  73,  s.  37,  ooniains  items  applicable  to  proceedings  in  the 
superior  courts  of  law,  but  does  not  contain  any  stat^nent  from 
whkii  it  can  be  infiEmred  in  which  of  those  courts  the  business  waa 
tranaaoted,  the  bill  is  to  be  presumed  to  be  a  compliance  with  that 
Act,  unless  the  party  charged  thereby  proves  that  any  further  infor- 
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rnation  was  practically  required  for  the  purpose  of  taxation,  or  shows 
that  the  venue  of  the  court  in  which  the  business  was  done  would 
have  been  of  use  to  him.  The  reason  for  requiring  the  venue  of  the 
court  to  be  stated,  which  prevailed  under  the  2  G^o.  3,  c.  23,  does 
not  exist  since  the  scale  of  allowance  has  become  uniform  in  all  the 
superior  courts  of  law :  Setnhle,  that  a  bill  of  costs,  which  is  defec- 
tive as  to  part  of  its  items  contained  in  it,  may  be  good  as  to  the 
residue,  so  as  to  entitle  the  attorney  to  recover  the  amount  as  to 
which  a  sufficient  bill  of  costs  has  been  delivered.  Cooke  v.  QUlard, 
22  Law  J.  (N.  S.)  Q.  B.  90. 

AWAED.    See  Abbitra.tion. 

BAIL. — 1.  Mayor^s  Court  of  London — Removal  of  cause. — ^The 
general  rule,  that  where  ah  action  against  an  executor  is  removed 
from  an  inferior  court,  the  defendant  is  not  bound  to  put  in  special 
bail,  does  not  extend  to  the  case  of  an  inferior  court  where  a  custom 
of  foreign  attachment  exists,  which  can  only  be  dissolved  on  putting 
in  special  bail.  Bastow  v.  Gant,  administrator^  21  Law  J.  (N.  S.) 
Q.B.  377. 

2.  Money  paid  into  eourt  in  lieu  of  hail — Delay  in  perfecting  hail 
— Taking  money  out  of  court, — ^The  defendant,  who  had  been  arrested 
on  m^esne  process  in  an  action  for  a  debt,  deposited  with  the  sheriff 
the  amount  claimed,  together  with  101.  for  costs  in  lieu  of  bail,  and 
the  sheriff  paid  the  amount  into  court.  The  defendant  afterwards 
put  in  and  perfected  bail,  but  not  in  due  time :  Held  (on  an  application 
to  the  Court  by  the  defendant,  supported  by  an  affidavit  of  merits), 
that  the  defendant  was  entitled  to  have  the  money  paid  out  to  him, 
and  that  the  plaintiff  was  not  entitled  to  elect  whether  he  would  take 
the  security  of  the  bail  or  of  the  money.  Brook  v.  Brook^  22  Law 
J.  (N.S.)Q.B.  8L 

BANKEFPT. — 1.  Act  ofhamikrwptcy — Mortgage  of  machinery. — 
Where  a  trader  assigns  part  of  his  property  Dy  way  of  mortgage, 
the  question  under  the  Bankrupt  Laws  is  not,  whether  the  puttmg 
the  deed  in  force  will  put  an  end  to  his  business,  but  whether  it  will 
make  him  insolvent.  A  manufacturer  assigned  all  his  machinery,  by 
way  of  mortgage,  to  secure  the  amount  of  certain  bills  drawn  by  him 
and  accepted  by  the  consignees  of  his  goods,  which  had  been  dis- 
counted by  the  mortgagee,  and  also  of  such  other  bills  as  should 
from  time  to  time  be  discounted  in  like  manner.  The  mortgagee 
was  empowered,  after  three  days'  notice,  to  enter  .and  take  possession 
of  all  the  machinery,  and  after  a  sale  of  the  same  to  pay  the  amount 
of  the  expenses  and  the  bills  then  due  or  running,  and  to  pay  the 
surplus  to  the  mortgagor.  At  the  time  of  the  execution  of  this 
deed,  the  machinery  was  worth  1,500Z.,  and  the  mortgagor's  property 
consisted  of  goods  worth  1,100Z.,  and  good  debts  900Z.,  while  his  whole 
liabilities  were  2,900Z. :  Held,  that  this  deed  was  no  evidence  of  an 
act  of  bankruptcy ;  although,  had  it  been  acted  upon,  the  mortgagor 
could  not  have  carried  on  the  particular  business  in  which  he  was 
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engaged.     Towng  and  others^  auignees  of  Normington.  v.  Waud.  22 
Law  J.  (N.  S.)  Eich.  27. 

2.  8ame — Advance  to  pay  offdeht — Asaignment  to  secure  advance — 
Power  to  sell  Jvture  property. — ^T.,  a  trader,  agreed  to  make  an 
assignment  of  all  her  property  in  business  to  C,  in  consideration  of 
his  paying  a  debt  then  aue  by  T.  to  L.  The  debt  was  paid  by  C. 
directly  to  L.,  and  an  assignment  of  all  T.'s  property  to  C.  afterwards 
executed  to  secure  the  repayment  of  the  amount  of  such  debt  with 
interest.  The  assignment  contained  a  covenant,  that  in  default  of 
the  repayment  by  Y.  in  the  manner  specified  in  the  deed,  it  should  be 
lawful  for  C.  to  possess  himself  of  as  well  all  the  property  assigned 
as  also  all  other  property  that  might  aflerwards  during  the  con- 
tinuance of  the  security  be  upon  the  premises  in  which  T. 
carried  on  her  business ;  and  to  sell  and  dispose  of  the  same,  and 
reimburse  himself  the  debt  and  interest,  and  all  expenses,  and 
pay  Y.  The  assignment  also  provided  that  Y.  should  continue  in 
possession  of  the  property  until  default  in  repayment;  and  sub- 
sequently, Y.  being  unable  to  pay,  sold  the  property,  and  out  of  the 
proceeds  repiud  the  sum  advanced  by  C,  and  afterwards  became 
bankrupt :  Held,  in  an  action  by  the  assignees  of  Y.  to  recover  back 
the  sum  repaid  by  her  to  C,  the  jury  having  expressly  found  that  the 
assignment  was  to  be  considered  as  made  m  consequence  of,  and  to 
secure,  a  present  advance  by  C.  to  the  bankrupt,  of  which  the  bank- 
rupt had  the  full  benefit  at  the  time ;  and  did  not  therefore  in  itself 
amount  to  an  act  of  bankruptcy,  although  it  contained  a  covenant 
enabling  C.  to  take  and  dispose  of  future-acquired  property.  Sutton 
and  another,  assignees  of  Toudall,  v.  Oruttwell,  22  Law  J.  (N.  S.) 
Q.  B.  78. 

BANKEUPT  CONSOLIDATION  ACT.— 1.  Contingent  debt— 
Certificate — Surety. — ^The  defendant  executed  a  bond  whereby  he 
became  liable,  as  a  surety,  to  pay  to  the  plaintiff  such  costs  as  the 
plaintiff  should  in  due  course  of  law  be  liable  to  pay  in  case  a 
verdict  should  pass  for  certain  defendants  in  an  action  of  scire  facias, 
wherein  the  now  plaintiff  sued  as  a  nominal  party.  The  action  on 
the  scire  facias  w&B  tried  at  the  Spring  Assizes  in  1848,  and  a  verdict 
was  found  for  the  then  defendants,  after  which,  in  Easter  Term,  a  rule 
nisi  for  a  new  trial  was  obtained.  In  the  November  following,  the 
defendant  in  the  present  action  became  a  bankrupt.  In  Hilary 
Term,  1849,  the  rule  for  a  new  trial  was  discharged.  In  May  the 
defendant  obtaraed  his  certificate ;  and  in  August  the  costs  in  the 
action  on  scire  facias  were  taxed,  and  final  jud^ent  signed  against 
the  now  plaintiff:  Held,  that  the  plaintiff's  claun  was  not  barred  by 
the  defendant's  certificate,  the  debt  not  being  a  contingent  debt, 
within  the  6  Geo.  4,  c.  16,  s.  66,  but  only  a  contingent  liability. 
Hankin  v.  Bennet,  21  Law  J.  (N.  S.)  Exch.  326. 

2.  Deed  of  composition. — To  assumpsit  on  bills  of  exchange  the 
defendants  pleaded,  that  being  joint-traders  by  deed  under  the  12  & 
13  Vict.  c.  116,  8.  224,  they  assigned  their  joint  property  to  M.,  who 
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undertook  to  pay  their  joint  creditors  7s.  &d.  in  the  pound ;  that  six- 
Bevenths  of  the  creditors  accepted  and  executed  the  deed,  and  the 
defendants  were  thereby  released  fix>m  the  plaintiffs'  claim.     The 

Slaintiffs  replied,  after  setting  out  the  deed  on  oyer,  that  each  of  the 
efendauts  had  separate  property.  The  replication  was  held  good,  on 
the  authority  of  Tetley  v.  Taylor  in  error.  Fisher  and  another 
Y.  Bell  and  another,  21  Law  J.  (N.  S.)  C.  B.  228. 

BILL  OF  EXCHANGE. — 1.  Action  hv  indorsee  against  acceptor. 
— In  an  action  by  an  indorsee  against  the  accommodation  acceptor 
of  a  bill,  it  is  not  a  good  defence  to  the  further  maintenance,  that 
after  action  brought  the  drawer  paid  the  amount  of  the  bill  and  in- 
terest to  the  indorsee  under  a  judge's  order  in  another  action  brought 
by  the  indorsee  against  the  drawer.  Randall  y.  Moon,  21  Law  J. 
(N.  S.)  C.  B.  227. 

2.  Indorsee — Payment  after  action. — ^The  indorsee  of  a  bill  of  ex- 
change is  entitled  to  proceed  in  an  action  against  the  acceptor,  for  the 
recovery  of  costs,  though,  pending  the  action,  payment  in  full  satisfac- 
tion of  the  amount  of  the  bill,  with  interest  and  all  moneys  due 
thereon,  be  made  by  another  party  to  the  bill,  and  accepted  by  the 
plaintiflT.  When,  therefore,  to  a  declaration  against  the  acceptor  of  a  bill 
of  exchange  for  49Z.  16«.,  indorsed  by  "W".  T.  to  the  plaintiff,  the 
defendant  pleaded,  1st,  non  accen^it ;  2ndly  {^uis  darrien  continuance)^ 
that  after  the  pleading  of  the  first  plea,  W.  T.  had  paid  to  the  plain- 
tiff, then  being  the  holder  of  the  bill,  and  the  plaintiff  had  accepted 
60Z.,  being  the  full  amount  of  the  bill  and  all  interest  due  thereon,  in 
full  satisfaction  and  discharge  of  the  said  bill  and  of  all  moneys  due  and 
payable  on  account  and  in  respect  thereof :  Held  on  demurrer,  that 
the  plea  was  no  bar  to  the  further  continuance  of  the  action.  Good- 
win, V.  Qremer,  22  Law  J.  (N.  S.)  Q.  B.  31. 

3.  Flea  of  vnfaney — JEmdence  as  to  time  of  acceptance. — To  an 
action  by  an  indorsee  against  the  acceptor  of  a  bill  of  exchange  at 
four  months,  dated  the  9th  of  Noyember,  1860,  the  defendant 
pleaded  that  he  was  an  infant  when  he  accepted.  It  was  proved 
that  the  acceptance,  which  was  not  dated,  was  written  by  the  defen- 
dant ;  that  m  parties  to  the  bill  resided  in  London ;  and  that  the 
defendant  came  of  age  on  the  11th  March,  1851 :  Held,  that  the 
jury  might,  on  this  evidence,  find  for  the  defendant,  as  the  proper 
inference  for  it  was  that  the  bill  was  accepted  shortly  after  it  was 
drawn.     Soherts  v.  JBethell,  22  Law  J.  (N.  S.)  C.  B.  69. 

BOKD.— Joint-stock  company— 8tamp— Denoting-stamp.  — Bj  a 
bond,  A.,  B.,  and  C.  bound  themselves  in  the  penal  simi  of  600Z.  to  a 
joint-stock  company.  This  bond,  after  recitmg  that  A.  and  B.  had 
agreed  to  join  with  C  and  his  sureties,  subject  to  the  conditions 
thereinafter  contained,  in  consideration  of  the  company  then 
advancing  C.  the  sum  of  300Z.,  contained  the  following  conditions : 
That  if  any  of  the  said  bounden  parties  should  pay  to  the  company 
the  principal  sum  of  3002.  by  three  equal  yearly  payments  of  100^. 
each  (on  specified  days),  or  so  much  of  the  said  payments  as  should 
be  owing  on  the  day  of  the  decease  of  C,  which  should  first  happen ; 
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a&d  Bhould  in  the  mean  time,  until  the  principal  mun  should  so  beoome 
due,  and  until  it  should  be  all  paid,  pay  the  company  interest  at  the 
rate  of  51.  per  cent,  upon  the  said  principal  sum  of  300Z.,  in  equal 
balf-yearlj  payments  (on  specified  oays),  and  that  they  also  shovdd 
^l  the  mean  time,  and  until  the  principal  sum  of  300i^.  should  become 
due,  and  until  the  same  with  interest  should  be  fuUy  paid,  well  oud 
truly  pay  the  annual  premiums,  which  should,  during  the  continue 
ance  of  the  loan,  become  payable  on  a  certain  policy  of  assurance, 
under  the  hands  of  three  oi  the  directors  of  the  company,  whereby 
the  funds  of  the  company  were,  on  payment  by  C.  or  his  assigns 
during  his  life,  of  the  annual  premium  oi  23Z.  14«.  7  J.,  made  liable 
to  pay  C.'s  executors,  &c.,  after  his  decease  the  sum  of  499Z.  10^., 
which  instrument  had  then  bean  deposited  as  a  collateral  security 
for  the  payment  of  the  principal  sum  of  800/.,  and  interest  thereon, 
and  of  the  premiums  which  might  be  due  and  unpaid ;  provided 
the  company  might  consider  the  policy  as  subsisting,  notwithstand- 
log  any  premium  might  not  be  paid,  and  if  C.  should  not,  during  the 
continuance  of  the  said  loan,  do  any  act  by  which  the  policy  might 
be  avoided ;  and  in  case  either  A.  or  B.  should,  during  such  time,  die 
or  go  abroad,  and  if  within  a  time  therein  mentioned  either  of  them 
should  obtain  and  substitute  a  new  surety  in  the  place  of  such  sureW 
80  dying,  &c.,  who  should  enter  into  a  life  bond,  or  in  case  A.  or  !d. 
should  give  such  additional  security  for  the  said  principal  sum,  or  so 
much  as  should  then  remain  unpaid,  and  the  mterest  thereof,  or 
should  forthwith  pay  upon  demand  the  principal  sum  and  interest, 
or  so  much  as  should  be  due ;  then  the  said  bond  was  to  be  void, 
otherwise  it  was  to  remain  in  full  force ;  provided  that  in  case  any  of 
the  events  mentioned  in  the  conditions  indorsed  on  the  policy  should 
happen  during  the  deposit  of  the  policy,  it  should  be  considered  aa 
wholly  void ;  and  lastfy,  that  if  default  should  be  made  in  payment 
of  the  interest,  or  of  either  of  the  instalments,  or  of  the  premiums 
according  to  the  said  stipulations,  the  whole  of  the  principal  should 
thereupon  become  payable :  Held,  per  Pollock,  C.B.,  Alderson,  B., 
and  Piatt,  B.,  that  tne  bond  secured  the  payment  of  the  principal 
sum  of  300/.  with  interest  only,  and  that  the  bond  was  righUy 
stamped  with  a  3Z.  stamp,  which  covered  the  principal  sum.  Per 
Parke,  B.,  that  the  bond  secured  the  payment  of  the  premiums  also* 
Held,  per  totam  curiam^  that  documents  stamped  with  a  '' denoting" 
stamp  by  the  commissioners,  under  the  13  &  14  Vict.  o.  97,  s.  14, 
cannot  be  objected  to  when  tendered  in  evidence,  as  being  improperly 
stamped :  Held,  also,  that  where  in  an  action  on  a  bond  the  instru- 
ment is  objected  to  at  the  trial  as  being  insufficiently  stamped,  and 
afterwards,  but  before  the  case  is  argued  in  banc,  a  denoting-stamp 
is  affixed  to  it  by  the  commissioners,  such  objection  to  the  suffi- 
ciency of  the  first  stamp  is  not  thereby  removed.  Frudential 
Mutual  Atsurance  Jtwestment  and  Loan  Asaociatian  v.  Ourgonf 
8  Exch.  97. 

BOEOXiaH  rRANCHISE.    See  Pabliamtot. 

CARRIEE. — Fersonal  luggage — Loss — Besponsihilitg. — A  carrier 
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of  pasBengen  for  hire  is,  at  common  law,  only  botmd  to  carry  tbei^ 
personal  luegage ;  therefore,  if  a  passenger  has  merchandise  among 
his  personu  luggage,  or  so  packed  that  the  carrier  has  no  notice  that 
it  is  merchandise,  he  is  not  responsible  for  its  loss.  But  if  the  mer- 
chandise is  carried  openly,  or  so  packed  that  its  nature  is  obviousy 
and  the  carrier  does  not  object  to  it,  he  will  be  liable.  Under  the 
6th  section  of  the  7  &  8  Vict.  c.  85,  which  allows  each  passenger 
by  a  parliamentaiy  train  to  carry  half  a  hundred-weight  of  luggage, 
a  husband  and  wife  travelling  together  are  entitled  to  canr  one 
hundred-weight.  The  luggage  of  a  passenger  by  railway,  though 
never  delivered  to  any  servant  of  the  company,  but  kept  b^  the 
passenger  during  the  journey,  is,  nevertheless,  in  point  of  taw,  in  the 
custody  of  the  company,  so  as  to  render  them  responsible  for  its 
loss.  Qreat  Northern  Baihoay  Oompofi^^  appeUcmU;  Shepherd,  respon- 
dent, 8  Exch.  30. 

CHANCEET  PBACTICE  AND  PEOCEDUEE  AMEND- 
MENT  ACT  (16  &  16  Vict.  c.  86,  s.  61).— Case  from  Chancery  for 
opinion  of  Court  of  Law — Betrospectioeness — Bights  of  the  Crown. — 
The  Chancery  Practice  Amendment  Act  (15  &  16  Vict.  c.  86,  s.  61), 
which  takes  from  the  Court  of  Chancery  the  power  of  sending  cases 
for  the  opinion  of  a  Court  of  Common  Law,  is  not  retrospective  in  its 
operation,  so  as  to  prevent  the  argument  of  a  case  sent  before  the 
1st  of  November,  1852,  the  day  of  the  Act  coming  into  operation. 
Qtiarey  whether  that  section  applies  to  causes  affecting  the  rights  of 
the  Crown  ?    Rolson  v.  Neale,  22  Law  J.  (N.  S.)  Exch.  25. 

CHIJECH.  —  1.  Dilapidations — Action  hy  rector — Liability  of 
executors. — The  right  of  a  succeeding  rector  to  bring  an  action  for 
dilapidations  against  the  executor  or  administrator  of  his  predecessor 
rests  upon  particular  custom  derived  from  ecclesiastical  law,  and  it  is 
an  incident  of  such  custom  that  the  claim  in  respect  of  dilapidations 
is  to  be  postponed  in  the  distribution  of  assets  to  the  payment  of 
specialty  and  simple-contract  debts.  Where,  therefore,  to  a  declara- 
tion in  case  upon  the  custom,  the  defendant,  an  executor,  pleaded 
that  afber  the  commencement  of  the  suit,  and  before  plea,  he  had  paid 
and  satisfied  a  bond  debt  and  several  other  debts  due  &om  the 
testator  at  his  death,  and  that  at  the  commencement  of  the  suit  he 
had  fully  administered  all  the  goods  and  chattels  of  the  testator  at  the 
time  of  his  death  which  had  come  to  his  hand  to  be  administered, 
except  goods  and  chattels  of  a  value  which  were  not  sufficient  to 
satisfy  the  said  bond  and  other  debts  paid  by  the  defendant :  Held, 
on  demurrer,  that  the  plea  was  a  good  answer  to  the  plaintiff's  claim 
for  dilapidations.    Bryan  v.  Clay,  22  Law  J,  (N.  S.)  Q.  B.  23. 

2*  Tfnion — Creation  of  new  benefice — Conveyance  of  old  adoowson, 
— ^A  declaration  in  quare  vmpedit  stated  that  S.  H.  was  seised  in  fee 
of  a  moiety  of  the  advowson  of  the  church  of  B.  with  D.  and  A.,  as  in 
gross  by  itself,  as  of  fee  and  right,  and  was  entitled  to  present  to  the 
same  every  alternate  turn,  the  other  moiety  of  the  said  advowson 
belonging  to  the  earl  of  B.     Plea,  "  that  S.  H.  was  not  seised  of  a 
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moiefy  of  the  advowaoii  of  the  church  of  B.  with  D.  and  A./*  &c. : 
Issue  thereon.  Bj  a  special  verdict,  it  was  found  that  before  1818 
B.  with  If.  was  a  parish  and  rectory,  sad  A.  a  separate  parish  and 
vicarage.  That  the  earl  of  B.  was  seised  in  fee  of  the  advowson  of 
the  rectory  of  B.  with  D.,  and  that  B.  G-.  was  seised  as  of  fee  in  gross 
of  the  advowson  of  the  vicarage  of  A.  That  by  an  Act  of  Union  in 
1718  made  on  the  petition  and  by  the  consent  of  the  respective 
patrons  and  the  incumbent  (the  same  clerk  being  then  incumbent  of 
Doth  benefices),  the  bishop  did  consolidate,  unite,  and  annex  the 
vicarage  and  parish  church  of  A.  to  the  rectory  and  parish  church  of 
B.,  and  willed  and  decreed  that  the  said  united  churcnes  should  &om 
that  time  be  thereafter  held  and  reputed  as  one  benefice  only,  and 
that  one  fit  person,  at  the  alternate  presentation  of  the  earl  of  B.  and 
B.  Qc.  and  their  heirs,  should  be  canonically  instituted  in  the  same, 
and  that  it  should  be  lawful  for  the  then  incumbent  and  his  successors 
to  take  possession  of  both  parish  churches,  and  them  to  continue  and 
retain  as  one  church  and  one  benefice.  By  a  deed  of  1760,  B.  G-.'s 
heir  conveyed  to  S.  H.  ''  all  that  the  perpetual  advowson,  nomination, 
donation,  or  alternate  right  of  presentation  and  free  disposition  of 
and  to  the  vicarage  of  the  parish  church  of  A.,"  &c. :  Held,  that  by 
virtue  of  the  Act  of  Union  the  two  churches  of  B.  with  D.  and  A.  were 
united,  and  a  new  presentative  benefice  was  created  and  given,  as 
provided  in  the  Act  of  Union,  to  the  owners  of  the  former  advowsons 
m  turns ;  but  that  the  old  advowsons  remained  unchanged,  and  were 
to  be  conveyed  as  before,  and  that  a  conveyance  of  one  of  the  old  advow- 
sons would  carry  with  it  the  patronage  of  the  alternate  sums  of  the 
whole  presentative  benefice ;  consequently,  that  as  the  deed  of  1760 
conveyed  to  S.  H.  the  advowson  of  the  old  vicarage  of  A.,  such  con- 
veyance conveyed  ako  what  was  inseparably  annexed, — ^a  moiety  of  the 
advowson  of  the  newly-created  churcn  of  B.  with  D.  and  A.  Bohmson 
and  Uxor  v.  The  Marquis  of  Bristol,  22  Law  J.  (N.  S.)  C.  B.  21. 

COMPANY. — Unilateral  contract  —  JExecution  —  Biffht  to  sue, 
7^8  Vict,  e,  110,  s,  44. — By  a  deed  made  between  L.  and  his  wife 
ofthe  first  part,  the  defendant  of  the  second,  the  plaintifis,  a  joint- 
stock  company,  of  the  third,  and  the  trustees  of  the  company  of  the 
fourth,  in  consideration  of  2001.  advanced  to  L.  by  the  company  on 
the  execution,  L.  and  the  defendant  covenanted  to  pay  an  annui^  to 
the  plaintifis  ;  and  that  L.  should  keep  on  foot  a  policy  on  his  own 
life  and  one  u^n  his  wife's.  L.  and  his  wife  further  granted  to  the 
trustees  their  interest  in  certain  freehold  property  upon  trust,  to  pay 
thereout,  by  sale  or  otherwise,  the  arrears  of  the  annuity,  and  pay 
over  the  surplus  moneys  received  to  the  parties  entitled  thereto.  In 
an  action  of  covenant  by  the  company  against  the  defendant  for  the 
nonpayment  of  the  annuity,  and  for  not  keeping  on  foot  the  policies, 
the  defendant,  after  setting  out  the  deed  on  oyer,  pleaded  that  it  was 
a  contract  made  on  behalf  of  a  completely  registered  joint-stock  com- 
pany, under  the  7  &  8  Vict.  c.  110,  s.  44,  and  that  it  was  void  because 
it  was  not  executed  with  the  formalities  thereby  required :  Held,  that 
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the  plea  wiib  bad,  the  contraet  not  being  one  made  on  behalf  of  the 
company,  and  bein^  a  unilateral  one,  on  which  the  covenanted  might 
sue  without  executmg  it.    Britith  Empire  Mutual  Idfi  Auurmt&e 
Comptmy  t.  Browne,  22  Law  J.  (N.  S.)  C.  B.  61. 
And  see  Actiov,  2. 

COMMON  LAW  PEOCEDUEE  ACT.  —  1.  Appearance  tec, 
stat,  —  Where  an  appearance  sec.  stat.  has  been  entered  before  the 
24th  of  October,  when  the  15  &  16  Vict.  c.  76,  came  into  operation, 
the  27th  and  28th  sections  of  that  Act  do  not  apply.  Therefore,  where 
a  writ  was  issued  on  the  29th  of  September,  upon  which  an  appear- 
ance see,  stat,  was  entered  on  the  8th  of  October,  a  declaration  filed 
with  a  notice  to  ^lead  indorsed  thereon,  and  no  plea  pleaded :  Held, 
that  judgment  signed  without  any  notice  of  filing  the  declaration 
having  been  given  to  the  defendant  was  irregular,  and  the  judgment 
and  execution  thereon  were  set  aside.  Goodliffe  v.  Neaves,  21  Law  J. 
(N.  S.)  Exch.  338. 

2.  Fleadmgs  —  Trespass  de  bonis  asportatis,  —  Pleadings  specially 
demurred  to  before  the  Common  Law  Procedure  Act,  15  &  16 
Vict.  c.  76,  came  into  operation,  are  not  affected  by  its  provisions. 
To  trespass  de  bonis  asportatis,  the  defendant  pleaded  that  by  inden- 
ture of  the  29th  of  July,  1847,  it  was  agreed  between  Q.  and  the 
defendant,  who  then  and  during  all  the  tune  thereinafter  mentioned 
was  possessed  of  certain  premises  for  a  term  unexpired  therein,  that 
Q.  should  hold  the  premises  as  tenant  at  will  to  the  defendant  at 
the  yearly  rent  of  150/.,  payable  quarterly ;  for  which  rent  it  should 
be  lawful  for  the  defendant  to  distrain  as  landlords  may  for  rent 
reserved  on  leases  for  years;  that  Q.  held  the  premises  under  the 
indenture  and  agreement ;  that  rent  for  three  years  and  a  quarter, 
during  all  which  time  Q.  held  the  premises  under  the  indenture  as 
such  tenant,  and  the  defendant  was  possessed  of  them  as  aforesaid, 
became  due,  whereupon  the  defendant  distraiiied  the  goods  for  rent. 
The  plaintiff  demurred,  after  setting  out  on  oyer  the  indenture, 
whereby,  after  reciting  that  the  premises  in  question  were  demised 
by  M.  to  Q.  for  twenty-one  years  wanting  one  day^  and  that  the 
defendant  had  consented  to  lend  Q.  4(X)Z.,  on  the  same  being  secured 
as  thereinafter  mentioned,  it  was  witnessed  that  Q.  demised  the  pre- 
mises by  way  of  mortgage  to  the  defendant  at  a  peppercorn  rent ; 
and  it  was  further  agreed,  that  Q.  should  hold  the  premises  as 
tenant  at  will  to  the  defendant,  at  the  yearly  rent  of  160Z.  with 
power  of  distress :  Held,  that  the  plea  was  bad  for  not  alleging  a 
seisin  in  fee  in  the  defendant,  or  deducing  a  title  so  as  to  enable 
him  to  distrain  the  goods  of  the  plaintiff,  who  neither  was  a  party  to 
the  deed  nor  claimed  under  Q.     JPinhom  v.  Souster,  8  Exch.  138. 

COKTTEACT. — 1.  Construction  of  pleading — Assignment  of  breach 
— Averments  of  request  and  refusat—  Lapse  of  time, — Declaration 
upon  an  agreement  which  stipulated,  amongst  other  things,  that  it 
had  been  mutually  agreed  between  the  plaintiff  and  the  defendant, — 
first,  the  plaintiff  agreed  that  he  would  serve  the  defendant  as  a 
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manu&ctnrer  and  assistant  for  the  tenn  of  seven  yeani  at  a  salary 
of  100^.  per  annum,  ^. ;  2nd,  the  defendant  agreed  to  pay  the  said 
yearly  salary,  and  if  he  should  from  any  cause  give  up  his  business 
as  a  manufacturer,  or  not  require  the  plaintiff's  services,  then  that  he 
would  use  his  best  endeavours  to  procure  for  the  plaintiff  employ- 
ment in.  some  similar  business,  and  for  which  he  would  not  receive 
less  than  lOOZ.  per  annum  ;  or  in  case  he  should  be  imable  to  do  so, 
the  defendant  would  pay  the  yearly  salary  of  1002.  during  the  residue 
of  the  term  of  seven  years.  Averment  of  performance  on  the  part  of 
the  plaintiff.  Breach,  that  the  defendimt  did  not  continue  the 
plaintiff  in  his  employ  until  tho  expiration  of  the  seven  years,  but 
refused  to  do  so,  and  wrongfully  discharg^ed  the  plaintiff  therefrom 
without  reasonable  or  probable  cause.  And  further,  that  although 
the  defendant  had  not  continued  the  plaintiff  in  his  employ,  but  had 
discharged  him  as  aforesaid,  yet  the  defendant  did  not  use  nis  best  or 
any  endeavours  to  procure,  nor  did  he  procure,  the  plaintiff  employ- 
ment in  some  similar  business  for  which  he  received  a  salary  of  1002. 
a  year,  but  had  wholly  failed  to  find  the  plaintiff  such  emplovment. 
Flea,  that  at  the  time  when  the  plaintiff  was  discharged,  the  defendant 
was,  and  thence  hitherto  had  been,  wholly  imable  to  procure  for  the 
plaintiff  any  such  employment  as  in  the  agreement  mentioned :  Held, 
upon  demurrer,  that  the  agreement  did  not  leave  it  open  to  the 
defendant  to  pay  the  plaintiff  after  his  discharge  lOOZ.  a  year  without 
first  using  any  endeavours  to  obtain  a  situation  for  the  plaintiff,  but 
that  the  undertaking  by  the  defendant  to  use  his  best  endeavours  to 
procure  employment  for  the  plaintiff  in  some  similar  business  was  a 
primary  part  of  the  agreement,  which  the  defendant  was  bound  to 
fulfil,  and  therefore  that  the  second  part  of  the  breach  was  good. 
Held,  also,  that  it  was  not  necessary  to  aver  a  request  by  the  plaintiff 
that  the  defendant  would  use  his  best  endeavours :  that  the  allega- 
tion of  performance  was  sufficient  without  any  averment  of  readiness 
and  willingness ;  and  that  the  mode  in  which  the  breach  was  alleged 
rendered  it  unnecessary  to  aver  that  a  reasonable  time  had  elapsed. 
Held,  further,  that  the  plea  raised  an  immaterial  issue,  and  was  bad 
on  general  demurrer.  Must  v.  NoUidge,  22  Law  J.  (N.  S.)  Q.  B.  73. 
2.  Fleadififf — Saturfdction. — In  an  action  for  work  done,  the  de- 
fendants pleaded  that  the  work  was  done  under  an  agreement  made 
by  the  plaintiff  with  the  defendants  to  build  a  church  on  certain 
terms ;  that  the  plaintiff  stopped  the  works  until  another  agreement 
was  entered  into  with  T.  P.  for  completing  the  work ;  that  T.  P.  paid 
the  consideration-money  under  the  second  agreement,  and  that  the 

Elaintiff  acc^ted  the  second  agreement,  and  the  performance  thereof 
y  T.  P.  in  full  satisfaction  and  discharge  of  the  agreement  between 
the  plaintiff  and  defendant :  Held,  that  this  plea  was  bad  in  sub- 
stance, because  it  did  not  show  that  the  agreement  and  payment 
made  by  T.  P.  were  made  on  behalf  of  the  defendants,  or  that  they 
adopted  them,  the  case  thereby  being  distinguishable  from  Belshaw 
V,  Bush  (1).  James  v.  Isaacs  and  others,  22  Law  J.  (N.  S.) 
C.  B.73. 
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COVYROID.—Mandaffwsto  admU^-Claim  as  heir— Escheat.-- 
The  Court  will  grant  a  mandamus  to  compel  the  lord  of  the  manor  to 
admit  a  person  who  claims  as  heir  of  a  deceased  copyholder,  if  he  has 
made  out  a  primd  facie  case  of  title  by  descent,  according  to  the 
custom  of  the  manor,  even  though  the  lord  suggests  that  the  tene- 
ment has  escheated  to  himself  for  want  of  an  hsa.  Beg.  y.  Deadu^ 
22LawJ.(N.S.)Q.B.d9. 

COEPOEATION.    See  TTsb  ato  Ocotipation. 

GO^y^S:^YQOJySI^.—\.Jwisdici^^ 
are  not  precluded  by  the  exception  in  the  68th  section  of  the  9  &  10 
Vict.  c.  95,  from  trying  a  msputed  custom.  Therefore  they  haye 
power  to  tiy  a  custom  for  the  occuj^ier  of  a  wharf  on  a  public  nayi- 
gable  riyer,  to  cause  yessels  commg  to  his  wharf  to  unload,  to 
oyerlap  the  adjoining  wharf  of  another.  Dofim  y.  WaLter  and  another ^ 
22  Law  J.  (K.  S.)  Exch.  25. 

2.  Same — Oon^aet  with  carrier. — ^A  carrier  and  wharfinger  re- 
siding at  Swindon  in  Wiltshire,  agreed  in  writing,  with  M.,  who 
resided  in  Surrey,  to  barge  timber  from  Swindon  wharf  to  London, 
at  aD^  wharf  there,  at  16s.  per  ton,  to  include  all  char&^es  except 
wharmge.  It  was  necessary  to  haul  the  timber  from  the  place  where 
it  lay,  to  be  loaded  on  board  the  barge,  and  at  times,  when  the  horses 
of  M.  were  not  on  the  spot,  the  carrier  proyided  horses  and  hauled 
the  timber.  A  plaint  was  afterward  sbrought  in  the  County  Court 
for  the  district  of  Swindon  against  M.  for  50l.,  the  balance  of  account 
claimed  bythe  carrier,  including  two  items  amounting  to  11.  16s.  for 
hauling :  Held,  that  the  hauling  of  the  timber  and  the  carriage  of  it 
to  London,  constituted  but  one  cause  of  action,  and  that,  as  such 
cause  of  action  did  not  arise  until  the  deliyery  of  the  timber  in 
London,  the  judge  of  the  Swindon  County  Court  had  no  jurisdiction 
to  try  the  plaint  under  the  9  &  10  Vict.  c.  95,  s.  60.  Barnes  y.  Mar- 
shall,  21  Law  J.  (N.  S.)  Q.  B.  388. 

3.  Same — Bight  of  action — Statute. — By  a  local  Act  passed  before 
the  County  Courts  Act,  rates  for  cleansing  and  sewering  the  town  of 
Birkenhead  may  be  recovered  by  action  "  in  any  of  her  Majesty's 
courts  of  record  at  "Westminster."  By  the  County  Courts  Act 
(9  &  10  Vict.  c.  95,  s.  58),  all  pleas  of  personal  actions  under  201. 
may  be  holden  in  the  County  Court :  Helo,  that  the  County  Court  had 
jurisdiction  to  hear  a  plaint  brought  to  recover  a  sum  under  201.  due 
in  respect  of  a  rate  under  the  local  Act.  Stewart  y.  Jones,  22  Law  J. 
(N.  S.)  Q.  B.  1. 

4i.  Same — l^tle  to  tolls. — ^The  title  to  an  incorporeal  hereditament 
is  in  question  when  either  its  existence  or  the  right  to  it  is  disputed. 
The  Ramsgate  Harbour  Act  (32  Geo.  3,  c.  Ixxiy.)  imposed  certain 
"rates  and  duties"  on  the  owners  of  yessels  entering  or  passing  the 
harbour.  A  vessel  having  passed  the  harbour  on  her  outward  and 
also  on  her  homeward  voyage,  a  claim  for  two  payments  under  that 
Act  was  made  upon  the  owner  in  respect  of  each  voyage.  He  made 
both  payments  under  protest,  and  sued  in  the  County  Court  for  the 


Ctmmxm  Law,  77 

money  paid  in  respect  of  the  last  voyage,  on  the  gronnd  that  the  Act 
did  not  entitle  the  tniBtees  to  a  second  payment  under  these  circum- 
stances :  Held,  that  these  rates  and  duties  were  toUs,  and  that  the 
title  to  a  toll  was  in  question  within  the  meaning  of  the  9  &  10  Yict. 
c.  59,  s.  58.  Adey  and  another  y.  The  Deputy  Master  of  the  Trinity 
House,  22  Law  J.  (N.  8.)  Q.  B.  3. 
And  see  Fbtbitdly  Sooibties  Act. 

COVENANT. — 1.  Construction — Bailway  company, — ^A  railway 
compaay,  who  were  promoting  in  Parliament  a  Bill  for  an  extension 
of  their  Hue,  which,  if  made,  would  pass  through  the  lands  of  the 
plaintiff,  covenanted  with  the  plaintiff  that  in  the  event  of  the  pro- 
posed Bill  passing  in  the  then  session  of  Parliament,  the  company 
should,  before  they  should  enter  upon  any  part  of  the  plaintiff's 
lands,  pay  to  him  4,900Z.  purchase-money  for  any  portion,  not  exceed- 
ing forty-three  acres,  which  the  company  might,  under  the  powers  of 
their  Act,  require  and  take  for  the  purposes  of  their  undertaking ;  and 
that  in  addition  to  the  purchase-money  as  aforesaid,  the  company- 
should  pay  to  the  plaintiff,  before  they  should  enter  upon  any  part  of  his 
said  land,  7,1(X)Z.,  as  landlord's  compensation  for  the  damage  arising  to 
his  estate  by  the  severance  thereof,  in  respect  to  the  lands,  not  exceed- 
ing forty-three  acres,  to  be  taken  by  them :  Held,  that  the  company 
were  not  liable  to  pay  either  of  these  sums  unless  they  entered  upon 
some  part  of  the  plaintiff's  lands:  Held  also,  that  an  absohite 
covenant  to  pay  these  sums  to  the  plaiatiff  by  the  company  would  be 
ultra  vires  and  void.  Oaye  v.  The  Newmarket  Bailway  Company^ 
21  Law  J.  (N.  S.)  Q.  B.  398. 

2.  Contract  of  company  —  JEngvneer  pleading  —  Beadmess  and 
willinyness, — The  declaration  in  covenant  set  out  an  indenture  be- 
tween the  plaintiffs  and  the  defendants,  a  railway  company,  which, 
after  redtmg  that  the  defendants  were  desirous  of  being  supplied 
with  350,000  sleepers  of  the  description  in  the  specification  annexed, 
and  that  in  the  specification  was  stated  the  times  within  which,  and 
the  port  at  which,  they  were  to  be  delivered,  contained  a  covenant  by 
the  plaintiffs  that  they  should  and  would,  within  the  times  and  at  the 
place  mentioned  in  the  specification,  as  and  when  and  in  such  quan- 
tities as  the  company's  eu^eer  should  from  time  to  time,  or  at  any 
time  within  the  period  limited  in  the  specification,  direct  and  require, 
famish  the  company  with  350,000  sleepers.  The  engineer  had  power 
to  vary  the  form  of  the  sleepers,  and  to  settle  the  amount  of  difference 
in  the  price  to  be  paid  to  the  plaintiffs  in  consequence  of  such  altera- 
tion. It  was  also  stipulated,  that  if  the  contradx)rs  did  not  regularly 
deliver  the  sleepers,  the  company  might  determine  the  contract  by 
notice.  The  deed  then  proceeded :  '^  That  the  said  company  will  pay 
to  the  said  contractors  K>r  the  said  sleepers  hereinbefore  to  be  sup- 
plied, the  price  of  4«.  Zd.  per  sleeper,  at  the  time  and  in  the  manner 
hereinafter  mentioned."  In  effect  thus ;  nothing  was  to  be  paid  until 
2,000/.  worth  of  sleepers  had  been  delivered  and  certified,  and  then 
only  the  excess  in  value  above  2,000Z. ;  and  the  2,000/.  were  to  be 
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paid  witbin  two  months  after  the  whole  of  tiie  350,000  deepen 
hereinbefore  agreed  to  be  supplied  should  have  been  ddivered  and 
a  eertifieate  fi^iYen.  The  declaralaon  then  set  out  the  specification, 
which  Btate<^ — *'  The  numbw  of  sleepers  required  under  this  speci- 
fication is  350,000 ;  one  half  of  the  sleepers  wi^  have  to  be  delivered 
in  1847,  and  the  remainder  by  midsummer,  1848.  The  port  at  which 
the  delivery  will  have  to  be  made  is  G-."  It  than  stated  that  the 
year  1847,  and  midsimmier,  1848,  had  elapsed ;  that  the  plaintiffs 
were  always  ready  and  willing  to  deliver  the  sleepers  within  the 
times  and  at  the  place  specifieid  when  and  in  such  quantities  as  the 
engineer  should  require ;  yet  that  the  engineer  did  not  during  1847 
give  any  order  tcmching  the  delivery  of  half  the  sleepers,  or  by 
midsummer,  1848,  for  the  other  half.  Among  other  pleas,  the  de- 
fendants pleaded  that  they  had  no  notice  or  knowledge  that  the 
plaintiffs  were  ready  or  willing  to  supply  the  defendants  with  the  said 
half  of  the  sleepers.  The  issue  on  this  plea  was  found  for  the 
defendants :  Held,  that  this  indenture  contained  a  covenant  by  the 
railway  company  that  they  would  take  the  whole  350,000  sleepers  at 
the  stipulated  price  before  midsummer,  1848,  and  also  that  their 
engineer  should  give  the  necessary  orders  for  their  delivery  within 
the  times  limited  by  the  specification.  Held,  further,  that  the 
plaintiffs  were  entitled  to  judgment^  non  ohstaiUe  veredicto^  on  the 
issue  of  the  plea,  that  the  defendants  had  no  notice  of  the  plaintiff' 
readiness  and  willin^ess,  as  the  plaintiffs  were  not  bound  to  be 
ready  and  wiUing  until  they  had  orders  from  the  engineer  to  deliver 
anv  sleepers,  and  need  not  have  alleged  that  they  were  ready  and 
willing ;  and  that,  consequently,  notice  to  the  defendants  that  they 
were  ready  and  wiUing  was  not  necessary.  Oreai  Northern  Sailtoay 
Compamy  v.  Harris&n  and  others^  22  Law  J.  (N.  S.)  C.  B.  49. 
Aud  see  Aotiok,  8. 

DEBT. — Payment  hy  strcmger — Bill  of  exchange — Pleadina. — ^To 
an  action  of  debt  on  simple  contract  the  defendant  pleadea,  that 
after  the  accruing  of  the  debts  and.causes  of  action,  and  before  suit, 
the  plaintiff  drew  a  bill  on  one  A.  B.,  who  accepted  the  bill  and 
delivered  it  to  the  plaintiff  for  and  on  account  of  the  said  debts  and 
causes  of  action,  and  that  the  plaintiff  received  it  from  A.  B.  on  such 
account ;  that  the  plaintiff  before  suit  indorsed  the  bill  to  C.  D:,  who 
was  still  the  holder,  and  entitled  to  sue  A.  B.  thereon :  Held,  a  good 
answer  to  the  action.     BeUhaw  v.  Burt,  22  Law  J.  (N.  S.)  C.  B.  24. 

.    DEL  CEEDEER    See  Ship,  3. 

DILAPIDATIONS.    See  Chuech. 

DRAINAGE  ACT.— Commissioners— Appcintmeni—Nbtiee  re- 
qvMmy  hmds — Warrant  and  inquisition — Jurisdiction. — ^By  acn  Act 
tor  the  drainage  of  certain  lands  in  Lineolnsfaire,  it  was  provided  that 
the  lords  or  ladies  of  three  manors  for  the  time  being,  or  in  their 
absence  their  reiqpective  agents,  appointed  in  writing,  should  be  oomi- 
missioners  for  executixi^  the  Act;  that  no  person  should  act  as  a 
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commissioner  or  agent  of  a  oommissioner  until  he  had  made  and  sub- 
scribed  a  declaration  in  the  form  ffiren  b j  the  Act ;  that  if  the  com- 
missioners r^uired  certain  lands  for  the  purposes  of  the  Act, 
thej  were  to  giTe  a  notice  of  their  intention  to  the  landowner,  stating 
the  particulars  of  the  land  required ;  and  if  the  amount  of  compen- 
sation were  disputed,  the  commissioners  were  to  issue  their  warrant 
to  the  sheriff  to  summon  a  jury  to  assess  compensation,  and  the 
sheriff  was  to  give  judgment  for  the  sum  so  assessed.  The  three 
lords  of  the  manors  never  made  or  subscribed  the  declaration,  and  a 
few  days  after  the  statute  passed  (being  all  then  in  England,  but 
absent  from  Lincolnshire),  they,  by  separate  instruments,  in  the  form 
of  appointment  given  by  the  Act,  appointed  the  three  defendants 
their  respective  agents.  The  defendants  made  and  subscribed  the 
declaration  before  they  did  any  act  as  commissioners :  Held,  that  the 
defendants  being  agents  appointed  by  the  lords,  were  themselves  com- 
missioners ;  that  in  appointmg  the  defendants  the  lords  did  not  act  as 
commissioners,  and  tnerefore  it  was  unnecessary  for  them  to  make 
the  declaration ;  that  when  the  commissioners  required  lands  under 
the  Act,  and  had  given  the  landowner  due  notice  that  his  lands  were 
required,  and  had  stated  in  it  the  particulars  of  the  lands,  it  was 
necessary  that  either  the  warrant  issued  to  the  sheriff  to  summon  a 
jury  to  assess  compensation,  or  the  inquisition  assessing  it,  should 
refer  to  the  notice,  or  state  particulars  of  the  land,  in  order  to  give 
the  sheriff  and  jury  jurisdiction  to  inquire  into  the  question  of 
compensation.  OBtler  v.  Cooke  and  others,  22  Law  J.  (N.  S.) 
Q.  B.  71. 

EJECTMENT.    See  Amjsndmewt. 

ESTOPPEL. — Fraud  on  third  parties — Publie  comtnissioners  — 
Potter  to  borrow  money. — The  Westminster  Improvement  Commis- 
sioners were  authorized  by  several  Acts  of  Parliament  to  borrow  such 
sums  as  thev  should  thins  necessarv  for  the  purposes  of  the  Act,  and 
to  give  bonds  for  the  same,  and  which  bonds  were  assignable.  In  an 
action  bv  the  plaintiff  as  transferree  of  one  of  such  bonds,  the  con- 
dition of  which  recited  that  the  defendants  had,  in  pursuance  of  the 
said  Acts,  borrowed  of  one  T.  P.  6,000Z.  for  enabling  them  to  carry 
the  said  Acts  into  execution,  the  defendants  pleaded  that  they  did  not 
borrow  the  said  sum  of  T.  P.,  or  any  part  thereof,  for  the  purposes  of 
the  said  Acts^  and  that  they  were  not  authorized  to  ma&e  the  said 
bond,  and  that  the  same  was  made  contrary  to  the  provisions  of  the 
said  Acts,  of  which  the  said  T.  P.  and  the  plaintiff  had  notice  at  the 
time  the  bond  was  made  and  transferred  to  the  plaintiff:  Held,  upon 
general  demurrer,  that  the  plea  was  bad.  The  defendants  also  pleaded 
that  at  and  before  the  bond  was  made,  certain  persons,  namely  C.  M. 
and  W.  M.,  were  entitled  to  receive  from  the  defendants  certain 
bonds ;  that  the  said  T.  P.  and  others  conspired  fraudulentiy  to  pro- 
cure for  T.  P.  one  of  the  said  bonds,  to  which  the  said  0.  M.  and 
W.  M.  were  entitled ;  and  that  by  means  of  such  conspiracy  and 
fraud  they  procured  the  said  C.  M.  and  W.  M.  to  authorize  the 
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defeodafitB  to  give  to  the  said  T.  P.  one  of  tbe  said  bonds  the^  were 
80  entitled  to ;  and  that  the  bond  sued  upon  was  thereupon  given  to 
T.  P.  by  the  defendants ;  and  that  they,  the  defendants,  ha^  never 
borrowed  any  sum  of  money  from  the  said  T.  P. ;  of  all  which  pre- 
mises the  plaintiff,  at  the  tune  of  the  transfer  to  him  of  the  said 
bond,  haa  notice :  Held  bad  on  general  demurrer,  because  the 
defendants  could  not  set  upas  a  defence  the  fraud  that  had  been 
committed  upon  G.  M.  and  W.  M.,  by  whose  directions  they  had,  in 
pursuance  oftheir  contract  with  them,  given  the  bond  to  T.  P.  Hor^ 
ton  V.  Westminster  Improvement  Commissioners,  21  Law  J.  (N.  S.) 
Exch.  297. 

'EVUyENCE.— 'Contradiction  of  witness —-  Collateral  issue, — The 
defendant  being  sued  as  executor  of  A.,  in  respect  of  a  promissory  note 
purporting  to  be  signed  by  A.  and  B.,  but  alleged  by  the  defendant 
to  be  forged,  stated,  in  cross-examination,  that  he  had  not  heard  B. 
admit  having  signed  the  note :  Held,  that  the  plaintiff  was  not  at 
liberty  to  contradict  the  defendant  by  showing  that  the  latter  had 
heard  B.  make  the  admission.  Palmer  v.  Trower^  executor  ofTrower^ 
22  Law  J.  (N.  S.)  Exch.  32. 

EALSE  IMPEISONMENT.  —  2Vi9<pfl««  or  ca<«.— Trespass  for 
false  imprisonment.  The  defendant  Barnes  having  obtained  a  war^ 
rant  to  search  the  plaintiff's  house,  and  to  apprehend  him  on  a 
charge  of  felony,  the  warrant  being  headed  "  To  the  constable  of  D., 
in  the  county  of  W.,"  delivered  it  to  the  defendant  Barton,  a  county 
constable,  appointed  under  2  &  3  Vict.  c.  93,  who  executed  it  within 
the  parish  of  D.  by  apprehending  the  plaintiff.  The  action  was  not 
brought  unidl  the  expiration  of  six  months  from  the  time  of  act 
committed :  Held,  first,  that  trespass  was  the  proper  form  of  action ; 
secondly,  that  the  parish  constaole  of  D.,  and  not  the  defendant 
Barton,  was  the  proper  party  to  execute  the  warrant ;  but  that  Barton 
was  protected,  the  action  not  having  been  brought  against  him  vdthin 
six  months,  pursuant  to  tbe  24  Geo.  2,  c.  44,  s.  8 ;  and  that  the  other 
was  liable.  Freegard  v.  Barnes  and  Barton,  21  Law  J.  (N.  S.) 
Exch.  320. 

FEAUDS,  STATUTE  01^.— Parol  contract  made  abroad.— The 
4th  section  of  the  Statute  of  Erauds  does  not  make  the  agreements 
therein  mentioned  void,  but  only  prevents  them  being  enforced  by 
action,  if  the  requirements  of  that  section  are  not  complied  with. 
Therefore  an  action  cannot  be  maintained  in  this  country  upon  a 
parol  agreement  which  is  not  to  be  performed  within  a  year,  although 
made  in  France,  and  valid  and  enforceable  there.  Leroux  v.  Broum, 
22  Law  J.  (N.  S.)  C.  B.  1. 

FREEHOLD.    See  Pabliambkt. 

FRIENDLY  SOCIETIES  ACT.— Countv  Court— Jurisdietion— 
Arbitration. — ^By  the  32nd  rule  of  a  friendly  sociely,  established  in 
1836,  it  was  provided,  that  if  any  dispute  should  arise  between 
any  officers  of  the  society,  or  between  any  other  members  and  any 
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oCBoer,  it  should  fint  be  referred  to  the  committee,  and  if  theii' 
decision  should  not  be  satisfactory,  then  to  arbitrators,  pursuant  to 
the  10  Geo.  4,  c.  56,  s.  27.  In  1839,  a  reserved  fund,  consisting  of 
subscriptions,  was  established,  and  was  regulated  by  a  new  rale, 
called  the  d8th  rule,  which  provided  that  every  dispute  should  be 
referred  to  arbitration  in  the  manner  provided  bv  the  rule  of  the 
society.  In  1850  this  rule  was  expunged.  The  Friendly  Societies 
Act,  13  &  14  Vict.  c.  115,  s.  22,  enacts,  that  if  any  dispute  shall 
arise  between  the  members  or  person  claiming  under  or  on  account 
of  any  member  of  any  society  established  under  this  Act  and  the 
trustees,  &c.  or  committee,  it  shall  be  settled  as  the  rules  of  the 
society  shall  direct ;  but  if  the  dispute  be  such  that  for  the  settlement 
of  it  recourse  must  be  had  to  a  court  of  equity,  it  mav  be  referred  to 
the  judge  of  the  County  Court.  An  action  having  been  brought  in 
the  County  Court  by  the  committee  of  the  society  aeainst  the  trustees 
to  recover  the  amount  of  the  reserved  fund :  Held,  that  this  was  a 
dispute  provided  for  by  the  27th  section  of  the  13  &  14  Vict.  c.  115, 
ana  that  it  might  be  referred  to  arbitration  under  the  32nd  rule  of 
the  society ;  that  it  was  not  a  dispute  requiring  to  be  settled  by  a 
Court.  The  Court,  therefore,  had  no  jurisdiction,  and  a  writ  of  prohi- 
bition ought  to  be  awarded.  Ghinham  and  another  v.  Card  and  another, 
21  Law  J.(N.  S.)  Exch.  320. 

GAOL. — Houses  within  precincts — Exemption  from  rates. — ^Three 
houses,  situated  beyond  the  actual  wall  of  a  county  gaol,  but  within 
its  precincts,  were  appropriated  to  the  occupation  of  the  governor 
and  of  two  of  the  warders  of  the  gaol,  respectively,  and  they  inhabited 
these  houses  solely  as  officers  of  the  gaol.  The  house  of  the  governor 
had  an  internal  communication  with  the  gaol,  but  the  other  houses 
had  no  communication  with  it,  except  by  means  of  the  principal 
entrance  of  the  gaol :  Held,  that  the  occupier  of  each  of  these  houses 
was  exempt  from  liability  to  be  assessed  to  the  poor-rate,  on  the 
ground  that  the  houses  were  virtually  part  and  parcel  of  the  gaol. 
On  the  hearing  of  a  special  case  in  an  appeal  stated  for  the  opinion 
of  one  of  the  superior  courts,  under  the  12  &  13  Vict.  c.  45,  s.  11, 
the  counsel  for  the  party  in  support  of  the  rate  is  entitled  to  begin. 
Upon  such  hearing,  the  Court  refused  to  hear  more  than  one  counsel 
upon  either  side.  Justices  of  Bedfordshire  y.  Churchwardens  and 
Overseers  of  St.  Paul,  Bedford,  7  Exch.  650. 

BlQiKWAX.---Thoroufihfare^Bight  to  remove  obstruction.— A 
public  highway  may  in  pomt  of  law  exist  over  a  place  which  is  not  a 
thoroughfare.  To  a  declaration  in  trespass  for  entering  the  plaintiff's 
dose  and  pulling  down  a  wall  there,  the  defendant  pleadea  that  the 
dose  in  question  was  a  paved  public  place  within  the  meaning  of  the 
Metropolitan  Paving  Act  (57  Geo.  3,  c.  29),  and  that  the  plaintiff 
had  unlawfully,  and  contrary  to  the  provisions  of  the  said  Act, 
erected  thereon  the  said  wall ;  and  because  the  said  wall  at  the  said 
time  when,  &c.  remained  incumbering  the  said  public  pavement,  and 
because  the  plaintiff  upon  the  request  of  the  defendant  refused  to 
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remove  the  Bame,  the  defendant  entered  upon  the  said  close  and 
pulled  down  the  said  wall:  Held  (after  venlict  for  the  defendant), 
that  the  plea  was  bad,  as  it  did  not  show  any  necessity  for  the 
defendant  s  usin^  the  portion  of  the  payement  obstructed  by  the 
wall,  or  that  it  mterfered  with  his  right  of  passage.  Bateman  v. 
Bluek,  21  Law  J.  (N.  S.)  Q.  B.  406. 

fflGHWAT  BATES.— JBofw^A  of  Mhton^tinder-Lune,— Where 
the  plaintiff  was  by  deed  appointed  to  the  offices  of  auditor  and 
superintending  manager  of  the  defendant's  estates,  at  a  salary  of 
1,800^,  payable  half-yearly  on  the  7th  of  July  and  the  7th  of 
January  m  eyeij  year,  and  the  defendant  had  revoked  the  appoint- 
ment in  the  middle  of  a  current  year :  Held,  that  the  4  &  5  w  m.  4, 
e.  22,  8.  2,  did  not  enable  the  plaintiff  to  recover  a  proportionate 
part  of  the  salary  in  respect  of  that  portion  of  the  year  during  which 
the  plaintiff  held  the  (^ces.  That  statute  applies  to  cases  where 
payment  for  the  whole  period  must  be  made  to  some  person,  and 
does  not  include  a  payment  under  a  contract  between  employer  and 
employed  for  seryices  performed  where  the  payment  entirely  ceases 
upon  the  determination  of  the  chumaat's  ri&;ht  to  receive  it.  The 
defendant  by  deed  appointed  the  plaintiff  auditor  of  his  estates,  at  a 
yearly  salary,  and  in  consideration  thereof,  the  plaintiff  covenanted 
to  give  up  his  practice  as  a  barrister,  if  required  so  to  do,  and  not  to 
accept  any  other  office  or  employment  whatever  so  lon^  as  he  should 
hold  the  said  office.  The  defendant  also  covenanted  to  pay  the 
plaintiff  the  said  salary  during  so  long  as  he  should  hold  the  office; 
and  in  case  the  defendant  should  revoke  the  appointment  without 
adequate  and  just  cause  (to  be  determined  as  thereinafter  mentioned), 
that  the  defendant  should  pay  him  a  retiring  pension  of  1,OOOZ.  a 
year ;  and  it  was  provided,  that  the  adequacy  and  justice  of  the  cause 
of  any  revocation  by  the  defendant  of  the  said  appointment  should 
be  determined  by  J.  W. :  Held,  that  the  defendant  had  no  power  of 
dismissing  the  plaintiff  without  giying  him  a  right  to  the  pension  of 
1,000/.  a  year,  until  he,  the  defendant,  had  preyiously  ascertained  by 
a  reference  to  J.  W.  that  he  had  adequate  and  just  cause  to  revoke 
the  appointment :  Held  also,  that  the  jurisdiction  of  the  Court  to 
enforce  pension  was  not  ousted,  and  that  the  plaintiff  might  declare 
for  it  without  showing  that  there  had  been  any  determination  by 
J.  W.,  or  any  excuse  for  his  not  having  obtained  such  determination, 
or  that  a  reasonable  time  for  obtaining  such  determination  had 
elapsed.  JSey.  on  the  prosecuHon  of  The  MdyoTy  Sfc.  of  ABhton-wider- 
Lyne  V.  Slater,  21  Law  J.  (N.  S.)  Q.  B.  370. 

IMMBMOBIAL  EIGHT.    See  BiaHT  op  Common. 

INDOBSEE.    See  Bill  of  Exohakox,  1. 

INTBINaEMENT.    See  Inspbotiok  op  Maohhtbet. 

INLAND  NAVIGATION.— ToZ2«--2)«»M<?~iVb»^pay^  of 
rent. — Debt  upon  an  indenture,  dated  the  27th  of  December,  1849, 
alleged  to  have  been  made  between  five  commissioners  of  an  inland 
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navigation,  under  the  authority  of  aeveral  Acts  of  Parliament,  on  the 
one  part,  and  the  defendant  on  the  other  part,  whereby  the  com- 
missioners, as  was  alleged  in  the  declaration,  in  consideration  of  the 
rent  therein  mentioned,  demised  the  tolls  of  the  said  navigation  to 
the  defendant  for  one  year,  from  the  Ist  of  January,  1850,  at  the 
rent  of  8,470/.,  payable  monthly,  together  with  certain  other  pay- 
ments ;  and  the  defendant  covenanted  with  the  commissioners,  parties 
to  the  said  indenture,  and  also  with  the  whole  body  of  the  commis- 
aioners  of  the  navigation  as  a  separate  covenant,  for  the  due  pay- 
m^it  of  the  rent.  The  declaration  then  avowed  an  entry  by  virtue 
of  the  demise,  and  the  occupying  and  receiving  the  tolls  during  the 
entire  year.  Breach,  the  non-pavment  of  the  rent.  Plea,  that  the  com- 
missioners, the  lessors  named  in  the  indenture,  never  executed  the 
lease,  and  that  the  entry  and  occupation  was  at  the  will  of  the  com- 
missioners onlv,  and  not  under  tne  demise.  Beplication,  that  the 
defendants  had  entered,  and  had  received  and  enjoyed  the  tolls,  &c., 
by  the  permission  of  the  commissioners,  under  the  terms  of  the  inden- 
ture: Held,  that  as  the  lessors  had  not  executed  the  lease,  the 
lessee  had  never  received  the  consideration  for  which  he  had  stipu- 
lated, namely,  a  permanent  estate  during  the  demise  and  under  its 
terms,  and  therefore,  that  he  was  not  luble  to  be  sued  upon  his 
covenant  in  that  instrument.    Swatman  v.  Ambtery  8  Exch.  72. 

INSOLVENT.— 1.  Cfofwepanee  —  Fetiiion  —  Protection  from 
process, — ^A  tenant  being  in&bted  to  his  landlord  for  rent,  and 
peing  in  insolvent  circumstances,  proposed  to  and  executed  to  the 
defendant  in  April  1850,  a  bill  of  sale  of  his  &rming  stock  and  fur- 
niture, and  in  June  1851  petitioned  the  Insolvent  Court  for  protec- 
tion from  process.  The  7  &  8  Vict.  c.  96,  s.  19,  after  making  void 
certain  voluntary  conveyances  by  parties  in  insolvent  circumstances, 
provides  that  no  such  conveyance  should  be  deemed  void  if  made 
prior  to  three  months  before  filing  the  petition,  and  not  with  the 
view  or  intention  by  the  party  so  conveying  of  petitioning  the  Court 
for  protection  from  process.  The  iudge  directed  the  jury  to  consider 
whether  the  insolvent  executed  tne  bill  of  sale  with  the  view  or  in- 
tention of  petitioning  the  Insolvent  Court  for  protection  at  any  time 
when  he  might  apprehend  proceedings  would  be  or  were  taken 
against  him :  Held,  that  tins  was  a  misdirection,  the  question  being 
not  whether  the  insolvent  had  a  general  intention  at  some  future 
time  of  petitioning  the  Insolvent  Court,  but  whether  he  had  the  pre- 
sent intention  of  so  doing.  Thoyts  and  another ^  assignees  of  Ooddard, 
V.  Mobbs,  21  Law  J.  (N.  S.)  Exch.  340. 

2.  Discharge  without  adjudication — Vesting  order, — ^Where  an 
insolvent,  who  has  petitioned  for  his  discharge  under  the  1  &  2  Yict. 
c.  110,  is  discharged  out  of  custod;^  b;^  the  default  or  consent  of  his 
detaining  creditor  without  any  acyudication  being  made :  Held,  by 
Lord  Campbell,  C.  J.,  and  Coleridge  J.  (affirming  G-range  v,  Trickett), 
(1)  that  upon  such  discharge  the  vesting  order  becomes  void,  and 
^at  the  property  which  had  passed  to  the  assignees  under  it  revests 
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in  tbe  insolTent :  Held,  by  Erie  J.,  that  the  Testing  order  continiieB 
in  force,  notwithstanding  such  discharge,  untU  made  null  by  the 
Insolvent  Court.  Section  44  of  the  1  &  2  Vict.  c.  110,  provides,  that 
in  case  any  prisoner  as  to  whose  estate  and  effects  any  vesting  order 
shall  have  been  made,  shall,  by  the  consent  or  default  of  his  detain- 
ing creditor,  be  discharged  out  of  custody  without  any  adjudication 
bem^  made,  in  such  case  no  action  shall  be  commenced  against  the 
provisional  assignee,  nor  against  any  person  duly  acting  under  his 
authority,  except  to  recover  any  property,  &c.  of  such  prisoner 
detained  after  an  order  made  by  the  Insolvent  Court  for  the  delivery 
thereof^  and  demand  made  thereupon.  To  an  action  of  detinue,  the 
plea  stated  proceedings  in  the  Insolvent  Court,  and  the  making  of 
a  vesting  order  whereby  the  goods  of  the  plaintiff  in  the  declaration 
mentioned  became  vested  in  S.  S.,  the  provisional  assignee,  and 
alleged  that  the  defendant,  as  the  servant  and  by  the  authority  of  the 
said  S.  S.,  so  being  such  provisional  assignee,  after  the  making  of  the 
said  vesting  order,  detamed  the  said  goods  in  the  declaration  men- 
tioned. The  replication  alleged  that  before  the  defendant  detained 
the  said  goods,  the  phiintiff  was  discharged  out  of  custody  by  the 
default  of  his  detaining  creditor  without  any  adjudication  being  made 
by  the  Court,  and  that  the  defendant  did  not  detain  the  said  goods 
by  virtue  of  any  order,  authority,  or  command  of  the  said  S.  S.  made 
or  given  to  the  defendiant  before  the  plaintiff  was  so  discharged  as 
aforesaid.  On  special  demurrer  to  the  replication :  Held,  that  it 
admitted  that  the  goods  were  detained  by  the  defendant  under  the 
authority  of  S.  S.,  given  after  the  plaintiff's  discharge,  but  before 
any  order  of  the  Insolvent  Court  for  the  deliverv  of  the  goods,  and 
that,  even  supposing,  on  the  discharge  without  adjudication,  the  pro- 
perty revested  in  the  insolvent,  the  plea  was  an  answer  to  the  action: 
Held  also,  that  the  allegation  in  the  plea,  that  the  defendant  detamed 
by  the  authority  of  the  provisional  assignee,  was  not  premature,  and 
might  have  been  traversed  by  the  replication.  Kemot  v.  Fittis^  21 
Law  J.  (N.  S.)  Q.  B.  413. 

8.  Rehearing  of  petition — Jwrisdietion, — ^The  Court  for  the  Belief 
of  Insolvent  Debtors  had  no  jurisdiction  to  rehear  the  case  of  an 
insolvent  who  has  been  discharged  by  the  judge  of  a  County  Court, 
under  the  10  &  11  Vict.  c.  102,  s.  2 :  Semlle,  that  the  judge  of  a 
County  Court  has  power  to  rehear  the  case.  Ex  parte  Phillips  and 
another,  re  CUMwm,  21  Law  J.  (N.  S.)  Q.  B.  879. 

4.  Bight  to  sue  after  vesting  order, — ^An  insolvent  who  has  peti- 
tioned the  Insolvent  Court  for  his  discharge,  under  1  &  2  Vict. 
c.  110,  may  sue  for  a  debt  which  accrues  due  to  him  after  the  vest- 
ing order,  and  before  his  final  discharge,  unless  the  provisional 
assignee  interferes.  Jackson  v.  Bemham  and  Uxor,  administratrix  of 
B.  Beaumont,  22  Law  J.  (N.  S.)  Exch.  18. 

INSPECTION  OP  MACHINBET.— JVcM^  Patent  AjOr-h- 
frvngement, — An  application  to  inspect  the  defendant's  machinery 
may  be  made  by  the  plaintiff  under  the  New  Patent  Act,  15  &  W 
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Vict.  c.  88,  B.  42,  before  the  delivery  of  the  declaration  in  an  action 
for  infringement  of  the  plaintifiTs  patent ;  but  such  inspection  will 
not  be  granted  as  of  course,  or  without  the  party  applying  for  it 
showing  that  the  inspection  is  material  for  the  purposes  or  the  cause, 
Amie8  and  another  y.  Kelseyy  22  Law  J.  (N.  S.)  Q.  B.  84. 

INSUBANCB  COMPANY.  —  Losses  to  customers— Draft  for 
payment — Forced  endorsement. — An  insurance  company  were  in  the 
practice  of  paying  losses  due  to  country  customers  oj  accepting 
drafbs  on  the  company  in  London,  drawn  by  their  country  agent  to 
the  order  of  the  customer.  The  drafts  were  not  drawn  tiU  the  com- 
pany in  London  gaye  the  aeent  leave  to  draw,  nor  accepted  till  they 
bore  the  endorsement  of  the  payees ;  and  w^re  found,  on  examina- 
tion, to  correspond  with  the  leave  to  draw.  When  accepted,  they 
were  made  payable  at  the  bank  of  E.,  the  London  banker  of  the 
company.  E.  was  not  informed  of  this  practice.  A  loss  of  6,0OOZ. 
became  due  to  J.  at  Manchester.  The  agent  of  the  company  at 
Manchester,  in  pursuance  of  their  leave,  drew  on  the  company  a 
draft  for  6fl00l.  payable  to  the  order  of  J.,  and  delivered  it  to  J.'s 
solicitor.  This  drafb,  purporting  to  be  endorsed  by  J.  to  the  order  of 
J.  and  L.,  London  bankers,  was  by  J.  and  L.  presented  for  parent 
to  the  company  and  accepted,  payable  at  B.'s  bank  on  maturity ;  it 
was  there  paid  to  J.  and  L.  This  payment  was  debited  to  the  com- 
pany in  the  pass-book  delivered  to  them :  they  credited  B.  with  the 
Sayment.  No  objection  was  made  till,  six  months  afterwards,  it  was 
iscovered  that  the  endorsement  purporting  to  be  that  of  J.  was  a 
forgery  by  the  solicitor,  and  the  company  were  compelled  to  pay  J. 
The  company  brought  assumpsit  against  B.  First  count,  that 
defendant  as  banker  (amongst  other  things)  promised  plaintiffs, 
while  he  should  have  funds  of  the  plaintiffs,  to  pay  to  the  lawful 
holders  thereof  all  such  bills  of  exchange  as  should  be  accepted  by 
plaintiffs  payable  at  defendant's,  and  not  to  pay  any  such  bills  to 
any  person  not  the  lawful  holder  thereof ;  ana  to  debit  plaintiffs  in 
account  only  with  such  bills,  so  accepted,  as  should  be  paid  to  the 
lawful  holders  thereof.  Breaches  of  these  promises  were  alleged. 
Second  count,  for  money  lent.  Fleas  (amongst  others),  non  assumpsit ; 
and  to  the  second  count,  payment  and  set-off.  At  the  trial,  the  above 
facts  being  admitted,  the  judge  directed  the  jury  to  find  a  verdict  for 
the  plaintiffs,  with  nominal  d^ages  on  the  first  count,  and  5,000Z.  on 
the  second.  On  bill  of  exceptions  to  the  ruling :  Held,  by  the 
Court  of  Exchequer  Chamber,  on  error,  that  the  acceptance  of  a  bill 
of  exchange,  payable  at  a  banker's,  is  tantamount  to  an  order  to  the 
banker  to  pay  the  bill  to  any  person  who,  according  to  the  law 
merchant,  can  give  a  valid  discharge  for  it,  and  not  merely  to  the 
lawful  holder ;  and  that  the  banker  may  debit  his  customer  with  such 
payment;  and  that  the  first  count  misstated  the  undertaking  of 
bankers,  and  was  not  proved,  and  that  the  judge's  direction  was  so 
far  wrong ;  but  held,  taat  a  banker  cannot  debit  his  customer  with 
the  payment  made  to  one  who  claims  through  a  forged  endorsement, 
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and  BO  cannot  give  a  valid  discharge  for  the  biU,  unless  there  be 
circtunBtances  amounting  to  a  direction  from  the  customer  to  the 
banker  to  pay  the  bill  without  reference  to  the  genuineness  of  the 
endorsement,  or  equivalent  to  an  admission  of  i^  genuineness,  in- 
ducing the  banker  to  alter  his  position,  so  as  to  preclude  the  customer 
from  showing  it  to  be  forged.  Tnat  the  facts  in  this  case  afforded  no  evi- 
dence to  go  to  the  jury  of  such  a  direction,  or  of  such  an  inducement ; 
and  consequently  that  the  judge's  direction  in  plaintiff's  favour  on  the 
second  count  was  right.    !ttoherts  v.  Tucker,  16  Q.  B.  560. 

JOINT-STOCK  COMPANY.— 1.  Action  by  scrvpholder,—ThQ 
deed  of  settlement  of  a  joint-stock  company,  completely  registered 
under  the  7  &  8  Yict.  c.  110,  was  executed  by  one-fourth  of  the  share- 
holders, and  contained  a  clause  providing  that  the  shares  of  every 
subscriber  who  should  not  execute  the  deed  within  three  months  &om 
its  date  should  be  forfeited,  if  the  board  of  directors  thought  fit ; 
and  that  the  amount  paid  upon  such  shares  should  become  the  pro- 
perty of  the  company.  Under  this  clause,  the  shares  of  a  scrip- 
nolder  in  the  company,  who  had  not  applied  to  sigjQ  the  deed  withm 
three  months  from  its  date,  were  declared  forfeited,  without  any 
reasonable  notice  having  been  given ;  and  a  subsequent  application 
to  be  allowed  to  sign  was  refused :  Held  (in  an  action  for  such 
refusal,  and  for  not  causing  a  certificate  of  proprietorship  of  the 
shares  to  be  delivered  to  the  plaintiff),  that  the  cLAUse  of  forfeiture 
could  not  be  objected  to  as  being  ultra  viresy  or  unreasonable ;  and 
that  as  the  deed  did  not  require  notice  to  be  given  before  forfeiture, 
no  such  notice  was  necessary ;  and  therefore,  that  after  the  forfeiture, 
the  plaintiff's  title  to  the  shares  ceased.  Stewart  v.  An^UhOalifomian 
Gold-Fining  Company,  21  Law  J.  (N.  S.)  Q.  B.  893. 

2.  Shareholders — Deposit — Deed  of  settlement — Non-execution. — 
The  defendant  applied  for  and  obtained  shares  in  a  projected  company, 
the  capital  of  which  was  to  consist  of  500,000Z.  in  50,000  shares, 
and  pay  the  deposits  thereon.  The  company  was  completely  re- 
gistered under  7  &  8  Vict.  c.  110,  and  the  defendant's  name  was 
entered  as  a  shareholder  in  the  register  of  shareholders  and  in  the 
schedule  to  the  deed  of  settlement ;  but  he  never  executed  the  deed 
of  settlement,  or  any  deed  referring  to  it.  The  full  amount  of 
capital  never  was  subscribed ;  but  the  company  began  business  with 
less,  but  not  succeeding,  a  private  Act  of  Parliament  was  passed  for 
the  purpose  of  winding  up  the  concern.  This  Act  recited  the  deed 
of  settlement,  and  the  facts  as  to  the  deficiency  in  the  subscribed 
capital,  and  authorized  the  directors  to  make  calls  upon  the  share- 
holders, and  bring  actions  to  recover  such  calls ;  and  enacted  that  in 
siich  actions  it  should  be  sufficient  to  prove  that  the  defendant  was  a 
holder  of  shares  at  the  time  of  the  call,  and  that  the  production  of 
the  register  of  the  shareholders  of  the  company  should  be  primd 
facie  evidence  of  the  number  of  shares  held  by  him.  It  also  enacted 
that,  except  as  otherwise  provided  by  the  Act,  every  such  call  should 
be  made  according  to  the  deed  of  settlement ;  and  as  regarded  the 
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MabilitieB  of  the  fshAreholdero,  the  forfeiture  of  Bhares  and  otherwise 
should  be  deemed  to  have  been  made  under  such  provisions ;  and  also 
thttt  nothing  in  the  Act  contained,  except  as  therein  expressly 
enacted,  should  render  any  shareholder  or  other  person  liable  to  the 
company,  if  such  shareholder  or  other  person  would  not  have  been 
liable  thereto  if  the  Act  had  not  passed :  Held  (in  an  action  for  a 
call  under  the  private  Act),  that  the  defendant  was  not  liable  as  a 
shareholder  or  othervrise,  as  he  had  not  executed  the  deed  of  settle- 
ment or  any  deed  referring  thereto ;  and  the  private  Act  only  ex- 
tended to  such  shareholders :  Held  also,  that  even  had  the  private 
Act  extended  to  persons  who  had  agreed  to  take  shares,  he  would  not 
have  been  liable,  as  the  acceptance  cf  the  shares  was  conditional  upon 
the  fitll  capital  being  subscribed ;  and  this  condition  had  not  been 
performed  or  waived.  Ghdvamzed  Iron  Company  v.  Westoby,  21  Law 
J.  (N.  8.)  Bxch.  802. 

JUDQ-MENT. —  Order  of  judgment  charavng  shares  —  Shares  — 
Equity. — The  defendant  being  the  registered  owner  of  200  shares  of 
a  joint-stock  company,  deposited  the  certificate  thereof  with  E.,  as  a 
security  for  money  advanced.  He  afterwards  borrowed  a  further 
sum  from  an  insurance-office,  of  which  C.  was  a  director,  and  E.  and 
C.  being  sureties  for  the  repa3rment  of  that  sum,  he  executed,  ac- 
cording to  the  Joint-Stock  Act,  a  transfer  to  C.  of  the  shares, 
accompanied  by  a  declaration  of  the  terms  of  the  transfer,  and 
delivered  both  mstruments  to  C.  Judgment  for  the  recovery  of  the 
sum  advanced  having  been  obtained  by  the  insurance-office,  and  a 
judge's  order  niti  to  charge  the  shares  having  been  made,  C.  subse- 
quently requested  the  joini^tock  company  to  transfer  the  shares  in 
his  name,  which  they  refused,  and  the  shares  remained  standing  in 
the  name  of  the  defendant.  The  Court  made  the  judge's  oinder 
absolute,  holding  that  the  shares  were  to  be  considered  as  standing 
in  the  defendant's  name  in  Ins  own  right,  within  the  meaning  of  the 
1  &  2  Vict.  c.  110,  s.  14,  and  that  the  relief  of  the  creditors  was  in 
equity.     Fuller  and  others  v.  Eorle,  21  Law  J.  (N.  S.)  Exch.  814. 

JURISDICTION.    See  Cotott  Coubt,  1,  2,  3,  and  4. 

LEASE — Construction  of-— 'Bent-charge — Livery  of  seisin. — M.  H. 
and  W.  E.,  by  indenture  of  Eebruary,  1805,  granted  and  leased  cer- 
tain premises  unto  and  to  the  use  of  J.  H.,  his  heirs,  executors, 
administrators,  and  assigns  for  ever,  yielding  and  paying  therefore  a 
yearly  rent.  Proviso  for  re-entry  on  nonpajrment  or  rent ;  covenant 
by  J.  H.  for  payment  of  the  rent,  for  repairs,  and  for  insurance : 
Held,  that  in  the  absence  of  proof  that  the  premises  were,  at  the  date 
of  the  instrument,  in  the  occupation  of  tenants,  and  the  expressed 
intention  of  the  parties  precludmg  the  presumption  of  livenr  of  seisin, 
the  instrument  could  not  operate  as  a  conveyance  of  the  ^e,  subject 
to  a  rent-charge,  but  only  to  create  a  tenancy  from  year  to  year. 
SemblCf  that  if  it  had  been  necessary  to  presume  livery  of  seism  in 
o|rder  to  prove  the  instrument,  the  Court  would  have  made  that  pre- 
sumption. Doe  d.  Bohertsonw  Gardiner,  21  Law  J.  (N.  S.)  C.  B.  222. 

Aiid  see  Action,  3. 
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LEaACY.— OAcMtf  in  wsHon—IUgkt  of  mnmg.—Tke  WiUa  Act 
(1  Yict.  c.  26)  does  not  enable  a  testator  to  bequeath  a  ehoee  in 
action  so  as  to  pass  the  right  of  suing  to  the  legatee.  Where  a  party, 
who  is  afterwards  convicted  of  felony,  is  entitled  to  a  chose  in  action, 
the  right  of  suing  being  in  another  in  trust  for  him,  that  right  of 
suit  does  not  vest  in  the  Grown  upon  the  conviction.  To  an  action 
by  the  executor  of  E.  C,  deceased,  on  a  promissory  note,  made  by  the 
defendant,  payable  to  E.  G.  on  demand,  the  defendant  pleaded  that 
E.  G.,  by  his  will  (made  after  the  passing  of  the  1  Yict.  c.  26),  be- 
queathed the  note  to  G.  G.,  that  the  plaintiff  assented  to  the  bequest, 
whereby  G.  G.  became  entitled  to  the  said  note,  and  the  money  due 
thereon,  and  that  whilst  the  said  G.  G.  was  so  entitled,  he  was  con- 
victed of  felony ;  by  reason  thereof  he  forfeited  to  the  Grown  the  said 
note  and  all  interest  therein,  and  causes  of  action  in  respect  thereof: 
Held,  on  general  demiu*rer,  that  the  plea  was  no  answer  to  the  action. 
Bishop  V.  Cm^tis,  21  Law  J.  (N.  S.)  Q.  B.  391. 

LIGHT  A^^D  AIB.    See  Tbbspabb. 

MANDAMUS.    See  Gopthold. 

MASTEB  AND  SEEYANT.— D(Wk»^«?  servant  — Gov&rTiesS'- 
Month's  warning, — A  governess  is  not  within  the  rule  applicable  to 
menial  or  domestic  servants,  that,  upon  a  general  hiring,  the  service 
may  be  determined  by  a  month's  notice,  or  payment  of  a  month's 
wages.     Todd  v.  Kelitge,  22  Law  J.  (N.  S.)  Exch.  1. 

MONEY  LENT. — Money  had  and  reeeived-^Depodt  of  worthless 
security. — M.  W.  deposited  certain  country  bank  notes,  payable  in 
London,  representing  SOh  in  value,  with  a  banking  company,  and 
received  the  following  memorandum  signed  by  the  manager :  *^  Be- 
ceived  of  M.  W.  80/.,  for  which  we  are  accountable ;  80Z.  at  SI,  per 
cent,  interest,  with  fourteen  days'  notice."  The  notes  were  sent  on 
the  same  evening  by  post  to  the  London  agents  of  the  banking  com- 
pany, and  were  presented  on  the  next  day,  and  refused  payment. 
They  were  retransmitted  by  that  night's  post  to  the  banking  com- 
pany, who,  on  the  following  day,  gave  notice  of  dishonour  to  M.  W., 
and  tendered  to  him  the  notes,  wmch  he  refused.  It  turned  out  that 
the  bank  which  had  issued  the  notes,  had  stopped  payment  upon  the 
day  when  M.  W.  made  the  deposit  with  the  bankmg  company,  but 
that  neither  M.  W.  nor  the  banking  company  were  then  aware  of 
this :  Held,  that  under  the  above  circumstances,  M.  "W*.  could  not 
maintain  an  action,  either  for  money  lent,  or  for  money  had  and 
received,  against  the  banking  company.  Timmis  and  Vxor  v.  Gibbins, 
21  Law  J.  (N.  S.)  Q.  B.  403. 

MOBTGAGE.    See  Stamp,  3. 

MOBTMAIN. — Shares  in  a  hank. — A  bequest  of  the  proceeds  of 
shares  in  a  joint-stock  banking  company,  formed  under  a  deed  of 
settlement,  and  which  possessed  freehold  and  copyhold  property,  does 
not  come  within  the  Statute  of  Mortmain,  4  Gteo.  2,  c.  86.   Myers  v 
Perigal,  21  Law  J.  (N.  S.)  G.  B.  217. 
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MUNICIPAL  COEPOEATION  ACT.— 1.  Notice  qfolyeetion 
^-Deseripfion  ofpar^  objected  to. — The  following  notice  of  obection, 
duly  signed,  "  To  W .  B. — ^I  hereby  give  you  notice  that  1  object 
to  your  name  being  retained  on  the  burgess-list  of  the  borough  of 
H./'  was  personally  served  on  W.  B.,  a  person  whose  name  was  on 
the  burgess-list  of  the  borough  of  H.  The  notice  of  objection  did 
not  describe  W.  B.  as  he  was  described  in  the  burgess-list,  or  in  any 
way  whatever :  Held,  that  this  was  not  a  sufficient  notice  of  objection 
nnder  the  statute  5  &6  Wm.  4,  c.  76,  s.  17.  The  Mayor  and  Aseeesora 
of  Harwich,  re  Butcher,  22  Law  J.  (N.  S.)  Q.  B.  81. 

2.  Voting-paper — Signature  by  initiale,  —  Where  at  an  election 
of  councillors  for  a  borough  the  voting-paper  is  signed  with  the 
surname  and  the  initial  of  the  burgess  votmg,  it  is  a  sufficient  com- 
pliance with  section  32  of  the  6  &  6  Wm.  4,  c.  76.  The  voting-paper 
described  the  property  in  respect  of  which  a  burgess  voted  as  "  PU- 
ton-street,"  or  was  described  in  the  burgess-roll  as  of  Pilton,  and  his 
qualifying  property,  "  House  in  the  street."  It  appeared  in  evidence 
tnat  Pilton  consisted  of  only  one  main  street,  which  was  called 
•*  Pilton-street  *'  or  "  the  Street"  indiscriminately :  Held,  that  the 
voting-paper  was  sufficient.  Beg,  v.  Avery,  21  Law  J.  (N.  S.)  Q.  B. 
428. 

NAVIQ-ATION  KCT.— Bower  to  raise  weire^-Damage  to  milU 
owner, — The  1  G-eo.  1,  c.  24,  hj  section  1,  empowered  certain  persons 
to  make  the  river  Kennet  navigable,  and  to  dig  and  cut  through  the 
banks  of  the  said  river,  and  to  erect  in  the  said  river  and  upon  the 
lands  adjoining  weirs,  pens,  dams,  &c.,  and  to  do  all  matters  and 
things  necessary  for  making,  maintaining,  or  improving  the  said  navi- 
gation, the  said  undertakers  first  giving  satisfaction  to  the  owners  of 
such  lands,  weirs,  &c.,  as  should  be  digged,  cut,  or  removed,  or  other- 
wise made  use  of  as  the  commissioners  named  for  the  purpose  should 
direct,  in  case  the  undertakers  should  not  beforehand  have  agreed 
with  the  proprietors  of  such  lands  and  hereditaments  concerning  the 
same.  By  section  2,  commissioners  were  appointed  to  mediate  be- 
tween the  undertakers  and  the  owners  of  lands  and  hereditaments 
intended  to  be  made  use  of,  and  to  settle  satisfaction  for  such  portion 
of  the  lands  as  should  be  cut,  digged,  or  made  use  of,  and  a  provision 
was  made  for  filling  up  vacancies  in  the  body  of  the  commissioners. 
By  section  18,  if  any  person  should  sustain  damage  in  his  milk  by  the 
owners  of  the  navigation  taking  away  or  diverting  the  water,  or  any 
similar  injury,  the  commissioners  should,  by  a  jury  empannelled  as 
therein  durected,  assess  such  damage,  and  award  compensation  to  the 
party  injured.  The  proprietors  of  the  navigation  obstructed  the 
water  flowing  off  the  defendant's  mill  by  the  erection  of  a  dam  under 
the  powers  of  the'' above  Act.  All  the  commissioners  appointed 
under  the  above  Act  had  died,  and  there  were  no  commissioners  in 
existence  by  whom  compensation  could  be  assessed :  Held,  under 
these  circumstances,  by  Wightman,  J.,  Erie,  J.,  and  Crompton,  J., 
that  the  powers  of  the  proprietors  to  raise  weirs  for  the  necessary 
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porpofleBof  the  xuiirigation  did  not  cease  by  reason  of  the  light  of  the 
mill-owner  to  reooyer  compensation  for  consequential  damages  through 
the  commissioners  being  lost.  Held,  by  Lord  Campbell,  C.  J.,  tluU; 
the  power  to  raise  the  weir  and  cut  off  the  water  flowing  to  the 
defendant's  miU  could  only  be  exercised  during  the  continuaace  of 
the  body  of  commissioners,  and  that  upon  their  extinction  the  extrfr' 
ordinary  ^wers  of  the  pKroprietors  ceased.  Quterey  whether  any  mode 
of  recoTering  compensation  by  action  or  otherwise  existed,  ^ropri' 
etort  ofEemtet  and  Avon  Oanal  y.  Wiikerin&ton,  21  Law  J.  (N.  S.) 
Q.B.419.  ^  ^         ^ 

NON-USBE.    See  PBBSCBiPTioir. 

NOTICE  OF  TELiL.    See  EEPLEynr. 

PAELLA.MENT.— 1.  Borough  franehUe— Meaning  of  word  ''there- 
ifiith  "  —  2  Wm.  4,  c.  45,  9,  27.  —  The  appellant  claimed  to  yote  in 
aspect  of  the  occupation  of  premises  described  as  ''  a  house  and 
garden,*'  and  held  under  the  same  landlord  at  one  entire  rent.  The 
house  alone  would  not  let  for  lOZ,,  and  the  garden  was  separated 
from  it  by  waste  land  and  a  row  of  buildings  :  Held,  that  the  word 
'^  therewith  "  in  the  27th  section  of  the  Beform  Act  had  reference  to 
time,  and  not  to  locality,  and  that  therefore  the  circumstances  of  the 
garden  between,  separate  from  the  house,  did  not  invalidate  the 
qualification,  as  the  house  alone  would  not  have  let  for  lOZ.  Collins, 
appellant;  Thomas,  town^lerk  qfTewkesburg,  respondent,  22  Law  J. 
(N.  S.)  C.  B.  88. 

2.  Borough  vote — Assessed  taxes,  whenpagable. — ^By  11  &  12  Vict. 
c.  90,  no  person  is  entitled  to  be  registered  as  a  voter  unless,  on  or 
before  the  20th  of  July,  he  shall  have  paid  all  assessed  taxes  which 
have  become  payable  by  him  previous  to  the  5th  of  January  pre- 
ceding. By  the  43  Gfeo.  8,  c.  161,  s.  23,  the  assessed  taxes  are  pay- 
able and  are  to  be  paid  quarterly,  on  the  20fch  of  July,  the  20th  of 
September,  the  20th  of  December,  and  the  20th  of  March.  By  the 
48  deo.  3,  c.  141,  s.  1,  the  collectors  are  directed  to  collect  the 
assessed  taxes  in  equal  moieties  within  twenty-one  days  after  the 
10th  of  October  and  the  5th  of  April,  but  with  a  proviso,  that 
nothing  therein  contained  shall  be  construed  to  alter  the  time  when 
the  duties  are  made  payable  by  the  previous  Acts.  The  quarterns 
house-tax  due  from  the  appellant  on  the  20th  of  December  was  mA 
demanded  till  the  11th  of  April  following,  and  he  did  not  pay  it 
before  the  20th  of  July:  Held,  that  the  quarter's  assessed  taxes, 
which  by  the  43  Geo.  3,  c.  161,  s.  23,  become  payable  on  the  20th  of 
December,  are  taxes  which,  in  the  language  of  the  11  &  12  Yict. 
c.  90,  have  become  payable  before  the  succeeding  5th  of  January, 
although  no  demand  for  payment  has  been  previously  made ;  and  that 
therefore  the  appellant  was  not  entitled  to  be  ^aced  on  the  regist^. 
JB'ord,  appellant;  Smedleg,  respondent,  22  Law  J.  (N.  S.)  C.  B.  36. 

3.  Gountg  vote — M>rmqf  notice  of  objection.  —  The  7th  section  of 
6  Vict.  c.  18,  requires  that  a  notice  in  the  form  set  out  in  the  schedule 
(A)  annexed  thereto,  or  to  the  like  effect,  should  be  served  upon  the 
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person  whose  vote  is  intended  to  be  objected  to:  Held,  that  a  notice 
in  the  following  terms, — ^'  Take  notice,  that  I  object  to  your  name 
being  retained  in  the  list  of  voters  for  the  parish  of  St.  Thomas,  New 
Sanim,  in  the  southern  division  of  the  county  of  Wilts,"  was  suffi- 
cient notice  to  a  person  that  his  vote  for  the  coun^  would  be 
objected  to.  Lambert,  appellant ;  Overseer  of  St.  Thomas,  ifew  Sarum, 
respondent,  22  Law  J.  (N.  S.)  G.  B.  81. 

4.  Same — Forty-sUUvng  freehold, — The  appellant  claimed,  with 
twenty-nine  other  persons,  to  vote  in  respect  of  certain  freehold  pre* 
mises,  which  were  let  at  a  gross  rent.  During  the  six  precedii:^ 
years,  the  landlords  had  volimtarily  paid  for  repairs :  Held,  that  the 
question  whether  the  annual  value  of  the  freehold  was  reduced  by 
such  payments  below  602.  depended  upon  the  rent  which  could  be 
obtained  if  the  tenant  had  to  keep  the  premises  in  repair,  and  that 
the  revising  barrister  having  found  that  the  rent  which  could  be 
obtained  in  that  case  would  be  less  than  60Z.,  the  several  persons  in 
whom  the  freehold  was  vested  were  not  entitled  to  vote.  Hamilton, 
appellant;  Bass,  respondent,  22  Law  J.  (N.  S.)  C.  B.  29. 

6.  Same  —  JE^eehold — Value  —  jRent-ehar^e  apportionment,  —  The 
owners  in  fee  of  a  plot  of  land,  subject  to  a  rent-charge,  granted  a 
portion  of  it  to  ten  as  tenants  in  common  in  fee,  subject  to  payment 
of  4il.  6s.  as  a  proportion  of  the  charge.  The  grantors  covenanted  to 
pay  and  to  keep  the  grantees  indemnified  as  to  the  remainder  of  the 
charge,  and  that  the  grantees,  if  called  upon  to  pay,  should  have 
power  to  distrain  on  the  residue  of  the  land,  which  was  sufficient  to 
meet  that  remainder :  Held,  that  although  each  portion  of  the  land 
was  liable  for  the  whole  amount  of  the  rent-charge,  yet,  as  the 
grantees  could  enforce  contribution  against  the  grantors  for  all 
beyond  42.  5s,,  that  amount  only  was  to  be  deducted  in  estimating 
the  grantees'  interest  with  reference  to  the  franchise.  Barrow,  appel- 
lant; Buehmaster,  respondent,  22  Law  J.  (N.  S.)  C.  B.  85. 

6.  Same — freehold  allottee  of  land —  Uncertain  interest — 8  Sf  9  Vict, 
c.  6. — The  8  &  9  Vict.  c.  6,  an  Allotment  Act,  empowers  deputies 
ap{)ointed  under  its  provisions  to  make  small  allotmente  of  hmd  to 
resident  freemen  of  L.,  to  be  held  by  them  so  long  as  they  shall  be 
willing  to  hold  the  same,  and  pay  the  rent,  and  conform  to  certain 
regulations.  All  the  land  is  vested  in  the  deputies  as  trustees,  and 
they  have  the  power  to  sell,  with  the  concurrence  of  a  majority  of  a 
meeting  of  freemen  occupiers :  Held,  that  the  allottees  have  freehold 
estates  which  entitle  them  to  vote  for  members  of  Parliament,  as  their 
estate  may  continue  for  life,  and  is  not  determinable  on  the  mere  will 
of  the  grantors.  Beeson,  appeUamt;  Burton,  respondent,  22  Law  J. 
(N.  S.)  0.  B.  33. 

7.  Idst  of  voters — Objector's  description — M'eemen. — The  re- 
spondent claiming  a  vote  for  the  cit^r  of  C.  received  a  notice  of 
objection  from  the  appellant,  who  described  himself  therein  as  ''  on 
the  list  of  freemen  for  the  city  of  C."  It  appeared  that,  besides 
the  list  of  freemen  for  the  city  entitled  to  vote  for  members  of 
Parliament,  there  was  a  list  caQed  the  Freemen's  Boll,  kept  for 
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municipal  purposes :  Held,  that  the  revising  barrister  was  rig^t  in 
deciding  that  the  notice  was  sufficient  under  the  17th  section  of  the 
6  &  7  Vict.  c.  18,  as  affirming  that  the  objector  was  on  the  list  of 
freemen  entitled  to  vote.  DissenHente  Maule,  J.  Feddon,  appellant; 
Sawyers,  respondent,  22  Law  J.  (N.  S.)  C.  B.  15. 

8.  Vote — Freehold — Value — Mortgage. — Where  a  person  claimed 
a  vote  in  respect  of  a  freehold,  which  was  of  the  annual  value  of  51., 
but  it  appeared  that  the  land,  with  other  land  of  the  claimant  of  the 
yearly  value  of  60^.,  was  mortgaged  for  800/.,  and  that  the  interest 
payaole  on  the  mortgage  was  15Z.  a  ^ear:  Held,  that  the  interest 
might  be  apportioned,  and  that  the  claimant  was  entitled  to  his  vote. 
Moore,  appellant ;  Hie  Overseers  of  Cfarishrook,  respondents,  22  Law 
J.  (N.  S.)  C.  B.  64. 

PATENT. — 1.  Infringement — Improvement. — In  the  specification 
of  his  patent  for  improvements  in  the  manu&cture  of  iron  and  steel, 
the  plamtiff  declared  the  nature  of  his  invention  to  be,  **  the  use  of 
carburet  of  manganese  in  anv  process  whereby  iron  is  converted  into 
cast  steel,"  and  he  specified  the  manner  of  his  invention  to  be,  bv 
putting  portions  of  blistered  steel  into  a  crucible,  together  with 
three  per  cent,  weight  of  carburet  of  manganese,  which  latter  sub- 
stance is  formed  by  a  combination  of  oxide  of  manganese  and  carbon, 
under  ^reat  heat.  Previous  to  the  plaintiff's  patent,  oxide  of  man* 
ganese  had  been  tried,  but  unsuccessfully,  to  be  used  in  the  making 
of  cast  steel ;  for  when  put  into  the  pots  with  the  steel,  it  combined 
with  the  carbon  in  the  substance  of  the  pots,  and  spoiled  them,  but 
neither  carburet  of  manganese  nor  its  component  efements  together 
had  been  used.  After  the  plaintiff  had  obtained  his  patent,  he  made 
very  superior  cast  steel  by  the  process  described,  m*st  making  the 
carburet  of  manganese  by  subjecting  the  oxide  and  carbonaceous 
matter  together  to  a  great  heat  in  a  separate  crucible,  and  then 
putting  it  into  the  crucible  containing  the  blistered  steel  in  a  state 
of  fiision.  The  defendant  afterwards  made  cast  steel  by  putting  the 
oxide  and  the  carbonaceous  matters  and  the  pieces  of  blistered  steel 
together  at  the  same  time  into  the  same  pot,  and  thus  made  the 
same  superior  cast  steel  at  a  less  expense,  making  one  pot  and  one 
heating  serve  the  whole  process.  It  was  shown  that  the  oxide  and 
carbonaceous  matter  combmed  and  formed  carburet  of  manganese  at 
a  lower  degree  of  heat  than  was  requisite  to  melt  the  steel,  and  that 
the  carburet  when  so  formed  afterwards  combined  with  the  steel.  On 
the  question  whether  the  defendant  had,  by  so  making  cast  steel, 
infringed  the  plaintifi^s  patent :  Held,  by  the  majority  of  the  Court, 
that  there  was  evidence  of  an  infringement,  inasmuch  as  the  plain- 
tiff's patent  was  not  limited  to  the  particular  mode  of  using  the 
carburet  described  in  his  specification,  and  that  the  defendant,  by 
the  process  adopted  by  him,  had  either  used  carburet  of  mansanese  or 
a  known  chemical  equivalent  for  that  substance  (namely,  its  elements) 
in  the  manufacture  of  cast  steel.  But  held,  by  the  minority,  that 
there  was  no  infringement,  as,  though  the  defendant  had  used  an 
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equiTalent  for  the  carburet  (namely,  its  known  component  parts),  it 
was  not  at  the  time  when  the  patent  was  granted  known  to  scientific 
pers(ms  that  the  component  parts  of  the  carburet  were  equiyalent 
to  the  carburet  itself,  applied  according  to  the  specification  for  pro- 
ducing the  desired  result,  and  they  thought  that  the  defendant's 
process  was  an  improvement  on  the  plaintiffs  patent,  and  not  an 
infringement  of  it.    Reath  v.  Unwm,  22  Law  J.  (N.  S.)  C.  B.  7. 

2.  Ifupeetion  of  machine — 16  &  16  Vict.  c.  83,  s.  42. — ^In  an  action 
for  the  infringement  of  a  patent,  the  Court  will  not  grant  an  order 
under  the  15  &  16  Yict.  c.  83,  s.  42,  for  an  inspection  of  a  machine 
upon  an  affidavit,  '^  that  the  machine  used  by  the  defendants  is  the 
same  for  which  the  plaintiff  has  obtained  a  patent.'*  Shaw  v.  The 
Bank  of  England,  22  Law  J.  (N.  S.)  Exch.  26. 

3.  Specification — Description — Sufficiency  of  new  facts, — ^A.  obtained 
apatent  for  "  an  improved  turnings-table  for  railway  purposes,"  and  in 
his  specification  gave  a  description  of  the  machinery,  of  which  no 
part  was  in  fact  new  except  certain  suspending-rods.  The  com- 
Dination,  however,  was  both  new  and  useful,  'bi  the  specification 
the  patentee  claimed  as  his  invention  the  "  improved  turning-table 
hereinbefore  described,  such  my  invention  being,  to  the  best  of  my 
knowledge  and  belief,  entirely  new:"  Held,  that  the  specification 
was  insumcient,  for  not  showing  what  was  new  and  what  old. 
Holmes  v.  London  and  North-Westem  Bailway  Company,  22  Law  J. 
(N.S.)C.B.67. 

PLEADINa.— 1.  Amuity  Bond—Frincipal  and  surety— Statute 
i^ Limitations. — Declaration  in  the  common  form  on  an  annuity  bond, 
dated  the  9th  of  June,  1828.  Pleas,  the  Statute  of  Limitations  and 
the  bankruptcy  of  the  defendant  after  the  making  of  the  bond,  and 
the  accruing  of  the  causes  of  action  in  the  declaration  mentioned, 
and  before  the  commencement  of  the  action.  Beplication,  joining 
issue  on  the  latter  plea,  and  as  to  the  former,  that  the  said  causes  of 
action  did  accrue  to  the  plaintiff  within  twenty  years  next  before  the 
commencement  of  the  action  (setting  out  the  bond  and  condition, 
and  assigning  as  a  breach  of  the  condition  the  non-payment  of  50Z. 
for  two  years  and  a  half  of  the  annuity).  The  bond  was  a  joint  and 
several  bond  of  the  defendant  and  M.,  and  was  conditioned  (after 
reciting  that  M.  had  a^ed  with  the  plaintiff  for  the  sale  of  an 
annuity  of  20^.,  to  be  paid  to  the  plaintiff,  his  executors,  i&c.,  during 
the  joint  and  several  lives  of  the  plaintiff  and  his  wife,  for  the  sum  of 
150l,  and  that  the  defendant,  at  the  request  of  M.,  had  assented  to 
join  in  and  execute  the  bond  for  securing  the  due  and  regular  pay- 
ment of  the  annuity,  and  the  receipt  hj  M.  of  the  said  sum  of  150Z.), 
for  the  due  payment  by  M.  or  the  de&ndant,  their  or  either  of  their 
heirs,  &c.,  of  tne  said  annuity,  by  two  equal  half-yearly  payments  on 
the  fifth  of  December  and  the  9th  of  June  in  every  year,  during  the 
joint  and  several  lives  of  the  plaintiff  and  his  wife,  and  a  proportionate 
part  of  the  half-yearly  payment  of  such  annuity  in  the  event  of  the 
death  of  the  survivor  between  the  half-yearly  days  of  payment.     On 
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the  trial  it  was  proved  that  the  defendant  had  become  a  bankrupt  in 
1836;  that  the  defendant  had  down  to  1848  paid  the  half-yearly 
instabnents  of  the  annuity,  but  on  no  occasion  until  after  the  days 
of  payment  stated  in  the  condition,  so  that  there  had  been  breaches 
of  the  bond  before  the  defendant's  bankruptcy ;  and  it  appeared  also 
more  than  twenty  years  before  the  commencement  of  the  action,  and 
that  arrears  were  then  due  in  respect  of  breaches  committed  since 
1848 :  Held,  that  a  new  cause  of  action  arose  with  each  successive 
breach  of  the  condition,  and  that  by  proof  at  the  trial,  of  breaches 
committed  within  twenty  years,  the  plamtifF  was  entitled  to  the  verdict 
upon  the  issue  raised  by  the  plea  of  the  Statute  of  Limitations. 
Held  abo  (Wightman,  J.,  dissenting),  first,  that  the  defendant's 
liability,  under  the  above  form  of  bond  and  condition,  was  that  of  a 
surety  for  M.,  the  grantor  of  the  annuity,  and  who  was  alone  to  be 
considered  as  the  principal  debtor ;  that  the  plaintiff,  therefore,  could 
not  have  proved  under  tne  bankruptcy  of  the  defendant  in  respect  of 
previous  breaches  and  a  forfeiture  of  the  bond,  aad,  consequently, 
that  the  bankruptcy  and  certificate  of  the  defendant  were  no  defence 
to  the  action.    Amot  v.  Holden,  22  Law  J.  (N.  S.)  Q.  B.  14. 

2.  Set-off*— Folicff  of  insurance — Assignment  of  policy. — Declara- 
tion on  a  policy  of  insurance  on  a  ship  and  cargo,  aUeging  an  average 
damage  or  loss,  to  wit,  to  the  amount  of  twenty  per  cent,  on  a  portion 
of  the  cargo  insured,  and  a  breach  of  the  poficy  by  reason  of  non- 
payment of  the  defendant's  proportion  of  the  said  average  loss.  The 
defendant  pleaded,  4thly,  a  set-off;  6thly,  a  plea,  alleging  that  before 
the  commencement  of  the  suit,  and  after  the  accruing  of  the  causes 
of  action,  the  plaintiff  became  and  was  adjudged  a  bankrupt  within 
the  meaning  of  the  12  <fe  13  Vict.  c.  106,  stating  specially  all  the 
bankruptcy  proceedings  under  the  Act,  and  concluding,  that  the  said 
J.  G-.  and  J.  W.  then  and  from  thenceforth,  and  after  the  making  of 
the  said  promises,  and  accruing  of  the  causes  of  action,  and  before 
the  commencement  of  the  suit,  became  and  were  the  assignees  of  the 
estate  and  effects  of  the  plaintiff,  entitled  to  claim  and  demand,  and 
did  actually  claim  and  demand  to  be  entitled,  in  their  names,  to  sue 
for  all  causes  of  action  arising  upon  the  said  policy  in  the  declara- 
tion mentioned:  verification.  Eeplication,  that  long  before  the 
plaintiff  became  bankrupt,  the  plaintiff  sold  and  delivered  the 
goods  in  the  policy  mentioned  and  insured  to  T.  and  E.  F.,  and 
did  then  transfer  and  deliver  the  policy  and  all  the  ri^ht  and 
interest  of  the  plaintiff  to  recover  the  said  loss  and  dunages 
to  the  said  T.  and  !R.  F.,  and  thereby  ceased  to  have  or  retain  any 
beneficial  interest  in  the  said  goods,  or  ikie  said  loss  or  damage  to 
be  recovered  under  the  said  policy,  and  that  the  plaintiff  brought 
and  prosecuted  the  action  in  ms  name,  for  and  on  behali^  and  at  the 
request  of,  and  as  trustee  for,  the  said  T.  and  B.  F.,  and  not  for  his 
own  benefit,  or  on  behalf,  or  for  the  benefit  of,  his  assignees  in 
bankruptcv :  verification.  Bejoinder,  that  after  the  making  of  the 
policy  and  promise  in  the  declaration  mentioned,  and  ^ter  the 
attaching  of  the  said  risk  in  the  policy  mentioned,  and  before  the 
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bankruptcy  of  the  plaintiff,  the  said  risk  ended  in  the  United  King- 
dom, whereby  the  plaintiff,  before  his  bankruptcy,  became  and  was, 
under  the  policy,  entitled  to  a  return  of  the  sum  of  23«.  9J.  per 
cent.,  as  in  the  policy  mentioned  (the  policy  contained  a  memoran- 
dum to  that  effect),  but  which  return  had  not  been  made  or  satisfied, 
and  had  been  in  no  way  assigned  or  parted  with  by  the  plaintiff: 
verification.  Held,  upon  demurrer  to  the  4th  plea  and  the  rejoinder, — 
first,  that  the  claim  m  the  declaration  was  for  unliquidated  damages, 
and  therefore  that  a  set-off  could  not  properly  be  pleaded.  Secondly, 
that  the  replication  was  a  good  answer  to  the  6th  plea.  Thirdly, 
that  the  claim  for  a  return  of  premium,  relied  upon  in  the  rejoinder, 
was  a  distinct  cause  of  action  from  that  declared  upon,  and  the 
rejoinder,  therefore,  no  answer  to  the  plaintiff's  right  to  sue.  Oastelli 
V.  Boddinffton,  22  Law  J.  (N.  S.)  Q.  B.  6. 
And  see  Actiok,  2. 

POLICY  OF  mSUBAJ^CB.    See  Pleadhtg. 

PEACTICB  AT  NISI  PEITJS.  —  Tarty  his  own  advocate  and 
mtness — Fower  of  judge  to  make  rule. — ^The  2nd  section  of  the  Act 
to  amend  the  law  of  evidence,  14  &  15  Vict.  c.  99,  does  not  abridge 
the  former  right  of  a  party  to  a  suit  to  act  as  his  own  advocate ;  and 
a  judge  at  Nisi  Prius  has  no  authority  to  prevent  a  party  to  a  suit 
addressing  the  jury  as  his  own  advocate,  and  afterwards  giving  evi- 
dence as  a  witness  in  support  of  his  own  case ;  but  such  a  course  of 
proceeding  is  most  objectionable.  Cobbett  v.  JSudson^  22  Law  J. 
(N.  S.)  Q.  B.  11. 

PEACTICB. — 1.  FroeesB — Common  law  procedure — UniformUv  qf 
process, — ^An  original  writ  of  summons  expired  on  the  8th  of  October, 
before  the  Common  Law  Procedure  Act  came  into  operation.  In 
order  to  save  the  Statute  of  Limitations,  the  Court  directed  an  alias 
writ  to  issue  under  the  Uniformity  of  Process  Act.  Oamp  v.  Bobinsony 
22  Law  J.(N.  S.)  C.  B.  5. 

2.  BuU  to  plead  several  matters — IHme  to  plead, — An  order  to 
plead  several  matters  was  obtained  after  the  Eule  Office  was  dosed, 
upon  the  day  that  the  time  for  pleading  expired.  The  pleas  were 
delivered  the  same  evening  with  a  copy  of  the  order,  and  a  notice 
that  the  rule  would  be  drawn  up  and  served  as  soon  as  it  could  be 
obtained  from  the  office.  At  10  o'clock  the  following  day  the  plaintiff 
signed  judgment :  Held,  that  the  judgment  was  regular.  Glen  v. 
Lewis,  22  Law  J.(N.  S.)  Exch.  24. 

3.  Substantial  justice — Jurisdiction  of  Court, — ^The  Court  cannot 
d^Murt  from  a  general  rule  of  practice  in  order  to  do  substantial 
justice  in  a  particular  case.  The  Court  gives  a  party  leave  to  enter 
ludgment  nimc  pro  tunc  after  two  terms,  only  when  the  delay  has 
been  the  act  of  the  Court  itself.  Therefore,  where  the  executrix  of  a 
plaintiff  was  unable  to  get  probate  of  the  will,  on  account  of  a  caveat 
entered  in  the  Bcclesiasticai  Court  by  the  defendant  for  the  purpose 
of  delay,  this  Court,  though  reluctantly,  refiised  to  give  leave  to  enter 
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judgment  nunc  pro  tunc  after  the  expiration  of  two  terms.     Freeman 
V.  Traneh,  21  Law  J.  (N.  S.)  C.  B.  214. 

PEESCEIPTION.—i\row-tMr<Jr—J«^en^ttw.— Whether  mere  non- 
user  of  a  right  amounts  to  an  abandonment  of  the  right  will  depend 
upon  the  circumstances  which  caused  the  non-user.  Therefore,  where 
the  use  of  an  immemorial  right  of  way  to  a  close  was  discontinued, 
because  the  occupiers  had  a  more  convenient  access  to  it  over  another 
close  in  their  occupation:  Held,  that  the  non-user  afforded  no 
evidence  of  an  intention  to  abandon  the  right.  Ward  v.  Wardy 
21  Law  J.  (N.  S.)  Exch.  834. 

PBESCEIPTION  ACT.-^  Twenty  years*  user—Right  of  way— 
Computation  of  time, — The  8th  section  of  the  Prescription  Act,  2  &  B 
Wm.  4,  c.  71,  only  applies  to  the  computation  of  the  period  of 
forty  years'  enjoyment,  which,  under  the  2nd  section,  confers  an 
absolute  and  indefeasible  right  to  an  easement.  Where,  therefore,  a 
risht  of  way  was  claimed  under  the  2nd  section  of  the  Act,  in  respect 
of  twenty  ^rears'  user  as  of  right,  and  it  appeared  that  during  a  portion 
of  that  period  the  service  tenement  had  been  under  leases  for  terms 
of  years,  and  no  resistance  had  been  made,  either  after  or  during  the 
lease,  to  the  user  of  the  way :  Held,  that  the  time  during  which  the 
service  tenement  had  been  on  lease  was  not,  under  the  8th  section, 
to  be  excluded  in  the  computation  of  the  period  of  twenty  years. 
Palk  V.  SUwner,  22  Law  J.  (N.  S.)  -Q.  B.  27. 

PEIVILBGE.    SeeWiTiTBSS. 

PEOCEDUEB  ACT.— Demurring  and  pleading.— Where  a  party 
applies  for  leave  to  plead  by  way  of  traverse  and  demur  to  the  same 
pleading  under  the  15  &  16  Yict.  c.  76,  s.  80,  he  ought  to  swear  that 
the  allegations  proposed  to  be  traversed  are  untrue.  Semble,  that  in 
such  cases  if  the  tacts  are  within  his  own  personal  knowledge,  he 
must  swear  positively  to  that  effect ;  if  not,  then  that  he  is  so  in-' 
ibrmed,  and  believes ;  and  if  a  third  person  is  vouched,  he  should 
show  either  that  he' has  made  inquiry  of  that  person,  or  that  it  would 
be  impossible  or  inconvenient  to  do  so.  In  an  action  on  a  contract 
the  Court  allowed  the  defendant  both  to  plead  and  demur  to  the 
declaration,  although  the  validity  of  the  contract  had  been  affirmed 
on  a  motion  for  an  injunction  in  the  Court  of  Chancery,  to  which 
the  defendant  was  a  party,  and  in  the  decision  of  which  Court  he  had 
acquiesced.     Lumley  v.  Gge,  22  Law  J.  (N.  S.)  Exch.  9. 

PEOHIBITION.  —  Ecclesiastical  Court  —  Practice  —  JudgmetU 
pronounced  without  previous  notice. — W.  S.  was  in  August,  1850, 
cited  to  appear  in  the  Consistoinal  Court  to  answer  his  wife  in  a  suit 
for  restitution  of  conjugal  rights.  He  duly  appeared,  and  was  heard 
on  that  and  on  subsequent  occasions  during  the  progress  of  the  suit. 
On  the  9th  of  June,  1852,  in  his  absence,  and  without  previous 
notice  or  summons,  two  monitions  were  decreed  against  him:  Held, 
that  as  he  had  been  duly  brought  before  the  Coiirt  at  the  commence- 
ment of  the  suit,  the  omission  to  give  him  notice  of  the  time  and 
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place  when  the  decree«  would  be  pronounced,  was  matter  relating  to 
the  practice  of  the  court,  and  no  ground  for  a  prohibition.  Me  parte 
S^ary,  22  Law  J.  (N,  S.)  C.  B.  76. 

PUBLIC  BUILDING.    See  Batb. 

EAILWAY  COMPANY.— 1.  AppliaOUmoffund^-^Illegalitif— 
A^eemmii  hy  stranger  thai  railway  eampany  should  pa^f  costs  qf  bill 
in  Farliament — Notice  qf  compamfs  powere, — ^The  cnairman  of  the 
South-Eastem  Bailway  Company  promised  the  managing  committee 
of  a  proposed  railway  company  that,  in  consideration  of  their  not 
abandoning  their  project  and  intention  of  applying  to  Parliament  for 
an  Act  to  authorize  the  making  of  the  proposed  line,  the  South-Eastem 
Bailway  Company  would,  in  case  of  rejection  of  the  scheme,  insure 
the  company^  of  which  the  plaintiffii  were  the  managing  committee, 
against  loss  which  might  be  occasioned  to  such  proposed  railway 
company  by  such  rejection  and  failure,  and  would  defray  and  pay  all 
expenses  incurred  by  them  in  endeayouring  to  obtain  the  Act.  The 
South-Eastem  Bailway  Company,  by  their  Acts,  were  authorized  to 
apply  their  funds  for  certain  purposes  only,  not  including  the  payment 
of  the  costs  of  the  projx>sed  proceeding  in  Parliament :  Held,  that  the 
agreement  was  Yoid,  as  it  was  an  agreement  made  by  contracting  parties 
(who  must  be  presumed  to  have  full  knowledge  of  the  powers  conferred 
on  the  South-Eastem  Bailway  Company  by  their  Acts  of  Parliament, 
which  were  public  Acts)  that  that  company  should  do  an  act  which 
was  illegal,  contrary  to  public  policy  and  the  provisions  of  the  statutes. 
Macgregor  y.  Official  Manager  of  the  Deal  and  Dover  MaHwau  Oom- 
pang,  22  Law  J.  (N.  S.)  Q.  B.  69. 

2.  Convegance  of  aoods — Condition, — The  plaintiff  deliyered  at 
Bristol  to  the  defendants  (a  railway  company)  certain  goods,  and 
took  from  them  a  receipt-note,  which  stated  that  the  goods  were 
receiyed  to  be  conyeyed  by  the  company  as  below,  and  on  the  con- 
ditions stated  on  the  other  side.  Gmen  followed  a  statement  that 
^  Bristol"  was  the  station  firom  which,  and  ''  Paddington"  the  station 
to  which,. the  goods  were  to  be  carried,  and  that  the  plaintiff's  address 
was  at  "Brompton."  One  of  the  conditions  stated,  that  goods 
addressed  to  consignees  resident  beyond  the  immediate  yicinity  of  the 
company's  goods  station,  would  be  forwarded  by  public  carrier,  or 
otherwise,  as  opportunity  miffht  offer;  but  that  the  deHyery  of  the 
goods  by  the  company  would  be  considered  as  complete,  and  the 
responsibility  of  the  company  cease,  when  such  carriers  receiyed  the 
goods;  and  that  the  company  would  not  be  responsible  for  loss  or 
damage  to  goods  beyond  the  limits  of  their  railway.  The  goods  in 
question  were  safely  conyeyed  by  the  defendants  to  their  London 
terminus  at  Paddington,  and  there  giyen  oyer  to  a  person  specifically 
appointed  by  them  for  the  collection  and  deliyery  of  goods,  and 
through  the  negligence  of  his  seryant  were  damaged  on  their  de- 
liyery at  the  pkintiff's  house  at  Brompton.  The  defendants  made 
one  entire  charge  for  the  carriage  from  Bristol  to  Brompton :  Held, 
that  the  defendants  were  not  liable  for  the  damage;  and,  conse-* 
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quentiy,  a  declaration  wUch  atated  that  they  aa  domtaon  canieto 
received  the  goods  to  be  carried  from  Bristol  to  Bromptoa  could 
not  be   supported.     Fowles  t.  Qreat  WtU^rn  M^ilway  Oony^angp 

7  E^ch.  699. 

3.  Mandamus  to  make  line — Lands  Claused  ConsolidaHon  Ad, 

8  Vict "  c.  18,  8. 16. — Intension  qf  existing  line — Funds,  patcer  of 
raising  ---Expiration  of  powers  since  return — Ferempiory  mandamus, — ^ 
Section  16  of  the  Lands  Clauses'  Conaolidation  Act  (8  Vict.  c.  18),: 
which  enacts,  that  the  whole  of  the  capital  ahaU  be  subscribed  under 
a  contract,  binding  the  parties  thereto  for  the  payment  of  the  suma 
subscribed,  before  it  shall  be  lawful  to  put  in  force  any  of  the  powera 
of  compulsory  purchase,  does  not  apply  to  a  case  where  an  exten<«. 
sion  line  of  railway  is  to  be  made  by  an  existing  company,  by  niieans 
of  funds  to  be  raised  by  new  shares  in  such  company.  Supposing 
section  16  to  apply  to  such  a  case,  where  a  mandamus  ordered  the 
company  to  make  the  extension  line,  a  return  alleging  that  the 
capital  required  for  making  it  had  not  been  subscribed  under  any 
contract  as  required  by  that  section,  and  that  the  Hne  could  not  be 
made  without  exercising  the  compulsory  powers  of  purchase,  is  no 
answer  to  the  writ,  as  it  does  not  show  any  inability  to  obtain  such 
a  subscription,  or  any  incapacity  to  obey  the  writ.  Where  the  period 
for  exercising  the  compulsory  powers  had  expired  since  the  return,  a 
peremptory  mandamtut  to  make  the  line  must  nevertheless  be  awarded. 
Meg,  on  prosecution  of  Longford  v.  Qreat  Western  Mailumg  Company^ 
22  Law  J.  (K  S.)  Q.  B.  65. 

'4.  Mortgagee — (hvenant — Figltt  to  sue, — A  railway  company 
which,  by  their  Acts  of  Parliament,  were  empowered  to  borrow  money 
on  mortgage^  borrowed  money  of  H.  By  the  mortgage-deed,  which 
was  in  the  appointed  form,  the  company,  in  consideration  of  the  sum 
lent,  assigned  to  H.  the  undertaking,  and  all  the  estate,  &c.  of  the 
eompany  therein,  to  hold  to  H.  until  the  sum,  with  interest,  was 
satisfied ;  and  added  the  words:  ^  the  principal  sum  to  be  paid  on  the 
1st  of  January,  1851."  The  company  did  not  pay  it  when  due.  By 
the  local  Act,  applicable  to  the  case,  the  stat.  7  &  8  Vict.  c.  85,  it  is 
provided  in  section  49,  that  the  company  may  fix  the  period  for  the 
repayment  of  the  principal  sum  and  interest,  and  in  such  case  they 
are  to  cause  the  period  to  be  inserted  in  the  mortgage-deed;  on 
the  expiration  of  which  period  it  is  enacted,  that  the  principal  and 
interest;  shall  be  paid  to  the  party  entitled  to  the  mortgage.  Sec- 
tion 52  states,  ^'  that  if  the  principal  and  interest  be  not  paid  within 
six  months  a^r  the  same  has  become  payable,  and  after  demand 
thereof  in  writing,  the  mortgagee  may  sue  for  the  same ;  or  if  hia 
debt  amount  to  5,000/.,  he  may  alone ;  and  if  not  of  that  amount,  he 
may  in  conjunction  with  other  creditors,  whose  debts  with  his 
amoimt  to  10,0002.,  require  the  appointment  of  a  receiver;"  Held^ 
first,  that  the  mortgage^eed,  on  ite  face,  imported  a  covenant  by  the 
eompany  to  pay  the  money.  Secondly,  that  where  a  corporation  ia 
created  for  certain  purposes,  with  power  to  sue  and  be  sued,  and  to 
borrow  money  for  the  completion  of  those  purpoaes,  and  to  secure 
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ttie  wpayiient  of  such  money  by  an  bistruin^nt  whicb,  on  its  face, 
imports  a  covenant  for  repayment,  if  money  be  so  borrowed,  and  so 
secured,  and  not  duly  repaia,  an  action  may  be  brought  against  the 
company  on  a  breach  of  the  covenant,  although  there  are  no  specific 
statutory  provisions  enabling  the  company  to  bind  themselves  by 
such  A  covenant,  and  giving  a  right  of  action  against  them ;  conse^ 
quently,  that  H.  might  maintain  an  action  against  the  companjr  on 
the  mortgage-deed,  although  he  had  not  made  any  demand  in  vmting. 
And  farther,  that  section  52  of  the  local  Act,  in  accordance  with 
section  63  of  the  Ck)mpanies  Clauses*  Consolidation  Act,  the  stat.  8  & 
9  Vict.  c.  16,  did  not  give  a  right  of  action  for  the  principal  money, 
but  only  recognized  it  as  already  existing,  and  provided,  that  when 
there  had  been  a  default  in  payment  for  six  months,  and  a  demand 
in  writing,  the  lender  might  either  sue  or  have  a  receiver  ap- 
pointed. Eastern  Union  Railway  Ckmptmy  v.  Rart,  22  Law  J.  (N.  S.) 
Exch.  20. 

5.  OhligaHon  to  complete  line  where  part  made — Statute — Construc- 
tion— Mandamtis — Return — Fart  of  line  impossible — Want  offmds. 
— ^Wbere  a  railway  company  have  obtained  an  Act  of  Parliament, 
reciting  that  the  making  of  a  specified  line  of  railway  **  will  be  of 
public  advantage,"  and  that  they  are  willing  to  make  the  whole,  and 
enacting  that  "it  shall  be  lawfol  for  them  to  make  such  line,"  and 
giving  them  compulsory  powers  of  taking  land  for  that  purpose,  and 
they  have,  in  partial  exercise  of  such  powers,  taken  lands,  and  made  part 
of  their  line,  there  is  an  obligation  upon  them  to  complete  the  whole 
of  the  line  specified  in  the  Act,  in  respect  of  which  a  mandamus  will 
he.  The  same  principle  applies  where  the  portion  not  completed  is  a 
deviation-line,  substituted  for  a  corresponding  portion  of  the  original 
line  authorized  to  be  abandoned  by  a  subsequent  Act  of  Parliament. 
Shicb  a  mwndamus  may  issue  on  the  application  of  a  landowner  whose 
land  would  be  required  for  the  specified  line,  or  is  prejudiced  by  the 
making  of  it.  Semhle,  also,  that  a  similar  obligation  to  complete  the 
line  exists  towards  the  public  and  the  shareholders  iu  the  company. 
A  line  from  A.  to  D.,  passing  through  B.  and  C,  was  authorized  by 
Act  of  Parliament.  The  portion  between  A.  and  B.  was  made,  and 
that  between  C.  and  D.  had  become  impossible  by  reason  of  the 
expiration  of  the  powers  when  the  writ  issued :  Held,  that  this  was 
not  a  good  return  to  a  mandamus  requiring  the  completion  of  the 
part  between  B.  and  C,  as  to  which  the  powers  were  still  in  force. 
A  suggestion  that  the  Hue  if  made  would  be  unnecessary  or  incon- 
venient, from  the  nature  of  the  locality,  or  unremunerative,  is  no* 
answer  to  the  writ ;  nor  is  it  any  answer  that  the  funds  which  will, 
in  reasonable  probabilily,  come  to  the  possession  of,  or  be  disposabU 
by  the  company,  vnll  fall  short  by  100,000Z.  of  the  sum  necessary  for 
making  the  railway  in  question.  If  a  company,  carrying  out  the 
design  with  good  faith  and  prudence,  were,  from  unforeseen  casual- 
ties, left  without  fiinds:  Senible,  that  the  Court  in  its  discretion 
would  not  grant  a  mandamus.  The  above  points  were  held  by  Lord 
Campbell,  C.  J.,  and  Crompton,  T.   Held,  Dy  Brie,  J.,  that  such  an 
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Act  of  Parliament  using  p^ennisrire,  and  not-  imperative  words, 
imposes  no  obligation  on  the  company  of  making  tne  line  thereby 
authorized,  although  they  have  exercised  some  of  their  powers  by 
making  part  of  the  line.  The  obligation,  arising  from  taking  land,  is 
ftdfilled  by  making  and  opening  an  available  railway,  as  far  as  the 
lud  is  taken.  Beg.  on  prosecution  of  Burtbn  and  another  v.  The 
York  and  North  Midland  Railway  Company,  22  ]jaw  J.  (N.  S.) 
Q.  B.  41. 

6.  Obligation  created  by  Act  of  Incorporation —  Words  of  permission 
— Mandamus — Duty  to  raise  fvmds — Return. — Where  a  company 
have  obtained  an  Act  of  Parliament  enacting  that "  it  shall  be  lawful'^ 
for  them  to  make  a  railway,  and  giving  compulsory  powers  of  taking 
land  for  that  purpose,  upon  a  representation  that  it  will  be  for  the 
public  benefit,  and  that  they  are  willing  to  execute  the  proposed 
work,  there  is  a  contract  and  obligation  with  the  public  and  the  land- 
owners to  make  the  railway  attaching  from  the  moment  when  the 
Act  receives  the  royal  assent,  and  the  performance  of  which  will  be 
enforced  bv  mandamus  at  the  instance  of  a  landowner  along  the  line, 
although  the  company  have  never  availed  themselves  of  anv  of  their 
powers,  and  although  the  existence  of  those  powers  may  be  limited 
to  a  specified  peri^.  An  Act  of  Parliament  declaring  a  proposed 
railway  to  be  for  the  public  benefit,  equally  imposes  an  obligation  on 
the  promoters  to  construct  the  line,  whether  the  words  authorizing 
its  construction  are  permissive  or  imperative.  The  writ  of  mandamus 
called  upon  the  company  to  take  all  necessary  steps,  both  as  to  the 
purchase  of  lands  and  otherwise  for  making  and  completing,  and. to 
make  and  complete  the  railway.  The  Act  of  Parliament  authorizing 
the  railway  enabled  the  company  to  raise  the  necessary  capital  by 
the  creation  of  shares  and  by  mortgage.  By  the  Lands  Glauses* 
Consolidation  Act  (s.  16)  the  subscribing  of  the  capital  is  made  a 
condition  precedent  to  exercising  any  of  the  compulsory  powers  for 
the  purchase  of  land.  There  was  no  allegation  in  the  writ  that  any 
qioney  had  been  raised  bv  shares  or  mortgage :  Held,  that,  assuming 
section  16  to  apply  to  the  case  of  an  existing  company  obtaining 
powers  to  construct  additional  works,  the  writ  required  them  to  raise 
the  requisite  funds  in  the  mode  pointed  out  by  their  Act ;  and  that 
it  must  be  assumed  that  they  had  the  power  of  doing  so.  A  return 
to  the  writ,  merelv  alleging  that  the  company-  had  taken  no  steps 
towards  making  the  railwav,  is  no  answer.  The  above  points  were 
so  held  by  Lord  Campbell,  C.  J.,  Coleridge,  J.,  and  Crompton,  J. ; 
dissentients  Brie,  J.  Reg.  on  the  prosecution  of  Rmchcliff  v.  The 
Lancashire  and  Yorkshire  Railway  Company,  22  Law  cf.  (N.  S.) 
Q.  B.  67. 

And  see  CovBiTAiirT. 

EAILWATS  CLAUSES'  CONSOLIDATION  ACT,  1849,  8  & 
9  Vict,  c  20,  ss.  13,  14,  and  15. — Deviation — Tunnel. — Under  the 
18th,  14th,  and  15th  sections  of  the  Bailways  Clauses'  Consolidation 
Act,  1849,  8  &  9  Vict.  c.  20,  where  a  tunnel  is  ma^rked  on  the  de- 
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4M>9ited  plans  of  a  railway,  the  line  cannot  be  deviafced  within  the 
limits  of  deviation,  but  the  tunnel  must  be  made  on  the  pUce  indi* 
cated,  unless  there  be  an  agreement  or  a  provision  in  the  special  Act 
to  the  contrarv.  But  if  the  railway  be  wrongfully  deviated  where  a 
tunnel  is  laid  down,  the  railway  company  is  not  bound  to  make  a 
tunnel  on  the  line  so  deviated.  Little  v.  Ifeioport,  Ahergaoenny^  and 
JSerefbrd  Railway  Company,  22  Law  J.  (N.  S.)  G.  B.  89. 

EATE. — Infirmary — ^^Fublic  huildiny.*' — ^A  local  Act  imposed  a 
certain  rate  on  ''all  halls,  gaols,  chapels,  meeting-houses,  schools, 
almshouses,  and  other  public  bmldings,  church^aras,  chapel-yards, 
and  meeting-house  yards,  for  every  vard  runmng  measure  of  the 
length  in  front  of  such  halls,  gaols,  chapels,"  &c.  An  infirmary  for 
sick  persons,  supported  by  voluntary  contributions,  stood  within  its 
own  ground,  the  principal  entrance  to  which  was  on  the  south-east 
side  from  a  public  highway ;  there  was  also  an  entrance  on  the  north* 
west  side  from  a  nublic  road  by  a  private  avenue  through  pasture- 
land,  not  occupied  by  the  governor  of  the  infirmary ;  and  on  the 
north-east  side  it  was  bounded  by  a  public  footway,  which  extended 
beyond  its  grounds  along  the  pasture-land  up  to  the  above-mentioned 
public  road;  but  there  was  no  entrance  from  this  footway  to  the 
infirmary:  Held,  first,  that  the  infirmary  was  a  ''public  building'* 
within  the  meaning  of  the  statute ;  secondly,  that  the  rate  ought  to 
be  assessed  according  to  the  running  measure  on  the  whole  of  the 
south-east  side,  and  on  so  much  of  the  north-east  side  as  the  fool^ 
path  extended  in  front  of  the  grounds  of  the  infirmary,  but  not 
beyond,  or  on  the  north-west  side.  Oovemors  of  the  Bedford  In^ 
Jirmaryy  appellants;  The  Commissioners  for  improving  the  Town  rf 
Bedford,  respondents,  2  Exch.  768. 

EEMOVAL  OF  CAUSE.    See  BiJL. 

REPLEVIN. — 1.  Avotory  —  OKme  of  rent  accruing.  —  Beplevin. 
Avowry,  '^  that  the  plaintiff  lor  a  long  time,  to  wit,  for  all  the  time 
during  which  the  rent  hereinafter  mentioned  to  be  distrained  for  was 
accruing  due,  and  from  thence  until,  and  at  the  said  time  when,  j&c, 
held  and  enjoyed  the  said  dose,  in  which,  <&c.,  as  tenant  thereof  to 
the  defendant,  by  virtue  of  a  certain  demise  thereof  theretofore 
made,  at  and  under  a  certain  rent,  to  wit,  the  yearly  rent  of  801. ; 
and  because  a  large  sum,  to  wit,  the  sum  of  80Z.,  of  the  rent  afore* 
said,  for  a  certain  time,  to  wit,  one  vear,  ending  on  the  29th  Sep- 
tember,  A.D.  1851,  on  the  day  and  year  last  aforesaid,  and  from 
thence  until  and  at  the  said  time  when,  &c.,  was  due  and  in  arrear,*' 
the  distress  was  taken.  Flea  in  bar,  riens  en  arriere.  At  the  trial  it 
was  proved  that  there  was  no  rent  due  for  the  year  ending  the 
29th  September,  1851,  but  that  a  portion  of  the  previous  year's 
rent  was  due :  Held,  that  the  plaintiff  was  entitled  to  the  verdict. 
Boshrugge  v.  Caddy  and  Mayne,  22  Law  J.  (N.  S.)  Exch.  16. 

2.  Notice  of  trial — Documentary  evidence, — The  defendants  in  an 
action  of  replevin  having  obtained  a  verdict,  a  rule  for  a  new  trial 
was  granted,  on  the  ground  that  certain  evidence  had  been  impro* 
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.perlv  iidmitted«  This  rule  was  made  absolute.  The  plamtiff  gave  a 
Jresb  notice  of  trial,  but  afterwards  gave  notice  of  duBContinuance ; 
and  tbe  cause  was  not  again  tried.  On  the  taxation,  the  coats  of 
certain  searches  for  documentary  evidence  (not  including  the  evidence 
objected  to),  which  had  been  made  use  of  on  the  first  trial,  were 
-allowed  to  the  defendants,  as  well  as  the  charge  of  drawing  and 
copying  the  old  briefs  :  Held,  that  as  these  matters  would  have  been 
available  if  the  cause  had  been  tried  again,  such  costs  were  properly 
allowed.    Daniel  v.  Wilkin,  8  Exch.  156. 

BESPONSIBILITY.    See  Cabbibb. 

EIGHTS  OF  THE  CEOWN,    See  Chakoeby  Pbactice, 

EIGHT  OF  COMMOJ^.—ObHru€fi(m.— Immemorial  right- 
Where  a  house  obstructs  the  exercise  of  a  right  of  common,  the 
commoner  may,  after  notice  and  request  to  the  plaintiff  to  remove 
the  house,  puU  it  down,  though  the  plaintiff  is  actually  inhabiting 
and  present  in  the  house.  A  right  claimed  by  user,  under  stat. 
2  &  3  Wm.  3,  c.  71,  can  only  be  co-extensive  with  the  user ;  and  an 
issue  on  a  plea  justifying  under  such  a  right,  is  an  issue,  not  upon 
the  right,  but  the  user,  and  differs,  therefore,  from  an  issue  on  a 
light  claimed  by  prescription.  Defendant,  in  trespass,  pleaded  that 
for  thirty  years  before  suit,  he  and  all  occupiers  for  the  time  being, 
had  enjoyed  common  of  right,  and  without  interruption,  in,  upon, 
and  throughout  a  close  called  P. ;  and  issue  was  joined  on  a  traverse 
of  this  plea.  The  close  P.  was  3,000  acres  in  extent ;  an  inter- 
ruption, by  inclosure,  of  ten  acres  had  been  acquiesced  in  for  a  year, 
and  the  trespass  complained  of  was  committed  on  these  ten  acres : 
Held,  that  as  defendant  would  have  proved  his  plea  by  proof  of 
user  on  the  place  only  where  the  trespass  was  committed,  the  plain- 
tiff was  entitled  to  a  verdict.  A  plea  claiming  an  immemorial  right 
of  common  in  occupiers  for  the  time  being,  is  bad  after  verdict. 
Davis  V.  Williams  and  others,  16  Q.  B.  646. 

SCEIPHOLDEE.    See  Joint  Stock  Compact,  1. 

'  SEJ!'OF¥.— Debt  due  to  executor.— Where  a  defendant  is  sued 
as  executor  for  a  debt  which  accrued  due  from  his  testator  during  his 
lifetime,  he  may  set  off  a  debt  which  has  accrued  due  from  the 
plaintiff  to  him  as  executor,  since  the  death  of  his  testator.  Such 
debts  are  mutual,  and  due  in  the  same  right,  within  the  meaning  of  the 
2  Geo.  2,  c  22 ;  the  second  clause  of  which,  authorising  the  setting 
bff  against  an  executor  of  debts  due  from  the  testator,  does  not  limit 
the  operation  of  the  preceding  clause.  Mardall  v.  Thelluson  and 
others,  executors  of  Theobald,  21  Law  J.  (N.  S.)  Q.  B.  410. 

SHERIFF. — IHscha/rae  fee  —  Distringas, — "Where  a  sheriff  has 
levied  40«.  on  the  defenoant  on  a  distringas,  to  compel  an  appear- 
fmccj  and  judgment  having  gone  by  default,  the  defendant  afterwards 
pays  the  debt  and  costs,  and  applies  to  the  sheriff  for  a  return  of 
the  40^.,  the  pheriff  is  |iot  entitled  to  ^  deduct  4«.  6^.,  or  any  other 
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warn,  as  a  fee  ibr  Tetamiiig  tlie  issnes.      Tayhr  r.  Warrinfftfmj 
fi2LawJ.  (N.S.)Q.B.99. 

SHIP. — 1.  Ca/rrier8  hy  sea-^Dama^e  ly  rats. — ^Damage  done  to 
goods  on  board  a  ship  by  rata  is  not  within  any  of  the  exceptions  in 
the  ordinary  bill  of  lading,  and  the  shipowner  is  liable  for  such 
damage,  although  there  are  cats  on  board.  Quarey  whether  damage 
caused  in  consequence  of  rats  making  a  hole  in  the  ship  and  letting 
in  the  water,  would  be  within  the  exceptions  in  the  bill  of  lading. 
Zaveroni  v.  Drury  and  another,  22  Law  J .  (N.  S.)  Exch.  2. 

2.  Freight — Charter-party — Ayent — Taking  of  goods, — The  defen- 
dant chartered  a  ship  to  oring  from  Bombajr,  at  8Z.  5«.  per  ton,  a  cargo 
not  being  his  own,  but  for  the  purposeof  making  a  profit,  on  an  increased 
rate  of  freight.  The  defend^t's  agents  filled  the  canring  part  of  the 
vessel,  and  then  the  cabin,  with  their  own  goods,  which  were  con- 
signed to  the  defendant,  as  their  fiustor,  for  sale.  There  was  contra- 
dictory evidence  as  to  the  amount  to  be  paid  for  the  cabin  freight. 
The  defendaat  refused  to  pay  the  plaintiff  more  than  3Z.  5«.  per  ton 
for  the  freight  of  the  cabin  goods ;  but  had  charged  his  agents  witli 
the  payment  of  ^h  per  ton,  and  had  allowed  them  commission  at 
that  rate.  The  goods  having  been  stopped  for  the  non-payment  of 
a  bill  of  exchange  given  in  respect  of  them,  the  defendant,  after  the 
commencement  of  the  action,  the  bill  having  been  paid,  obtained 
possession  of  the  goods :  Held,  first,  that  the  judge  nghtly  directed 
the  jury,  that  although  the  defendant's  agents  at  Bombay  had  no 
authority  to  put  the  goods  into  the  cabin ;  yet,  if  they  did  so,  and 
the  defendant,  on  the  ship's  arrival,  took  to  them  and  received  the 
freight,  he  was  bound  to  pay  the  plaintiff  the  current  freight,  and  was 
not  confined. to  the  charter  freight  of  3Z.  5«.  per  ton;  and,  secondly, 
that  the  action  was  not  brought  too  soon,  for  that  the  taking  to  the 
cabin  cargo  for  the  purpose  of  obtaining  the  freight,  rendered  the 
defendant  liable,  irrespectively  of  the  possession  obtained  after 
action  brought.    Micheson  v.  Niohol,  21  Law  J.  (N.  S.)  Exch.  823. 

3.  Chartered  vessel  —  Insttrcmce  —  Del  credere  commissian, — The 
plaintiffs,  merchants  at  Smpua,  chartered  a  vessel  to  proceed 
to  Salonica,  and  there  havmg  loaded  a  cargo  of  Indian  corn, 
to  proceed  to  a  safe  port  in  the  United  Kingdom.  The  plaintiffs 
accordingly  shipped  at  Salonica  1,180  quarters  of  Indian  com ;  and 
on  the  22nd  of  February,  1848,  the  master  signed  a  bill  of  ladin^^ 
making  the  com  deliverable  "  to  order  of  the  plaintifis  or  to  their 
assigns,  he  or  they  pajring  freight  as  per  diarter-party."  The  plain* 
tiffs  endorsed  the  bill  of  lading,  and  sent  it,  together  with  the  chartei^ 
party,  to  B.,  their  London  agent,  with  orders  to  sell  the  cargo  on 
^heir  account,  and  they  also  through  B.  insured  the  cargo  "  at  and 
from  Salonica  to  the  port  of  discharge  in  the  United  Kingdom, 
Sec.',  com  warranted  free  from  average,  unless  general,  or  the 
ship  be  stranded."  On  the  1st  of  May,  1848,  B.  employed  the 
defendants'  corn-factors  in  London  to  sell  the  cargo,  and  sent 
them  the  bill  of  lading  endorsed^  the  charter-party,^  and  policy  of 
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insuraaoe,  m^  thdj  advaneed  600/.  cm  the  cargo.  The  coatomef 
corn-factors  is  to  sell  under  a  del  ereihre  commiasioxi,  and  whexi  so 
selling,  not  to  mention  the  purchaser.  On  the  15th  of  Mar,  1848, 
the  defendants  sold  the  cargo  to  C,  and  sent  him  a  bought  note^ 
which  stated  that  he  had  bought  of  them  *^  1,180  quarters  of  Salonica 
Indian  com  of  fair  arerage  quality  when  shipped,  at  27«.  per  quarter, 
free  on  board,  and  including  freight  and  insurance  to  a  safe  port  in 
the  United  Kingdom ;  payment  at  two  months  from  this  date,  upon 
handing  over  shipping  documents.*'  On  the  same  day  the  defend- 
ants wrote  to  B.,  advising  him  of  the  sale,  but  without  making  any 
mention  of  the  purchaser  or  of  commission.  The  vessel  sailed  from 
Salonica  on  the  23rd  of  February ;  and  having  met  with  tempestuous 
weather,  the  cargo  became  so  heated  and  fermented,  that  the  vessel 
was  obliged  to  put  into  Tunis  Bay,  where  the  cargo  having  been 
surveyed,  was  found  to  be  unfit  to  be  carried  &rther ;  and  on  the 
24th  of  April  it  was  sold.  On  the  23rd  of  May,  C.  gave  the  de» 
fendants  notice  that  he  repudiated  the  contract,  on  the  ground  that 
the  cara;o  did  not  exist  at  the  time  of  the  sale  to  him.  In  March, 
1849,  C.  became  bankrupt.  The  plaintifis  brought  the  present  action 
against  the  defendants  to  recover  the  price  of  the  cargo,  and  de- 
clared specially  on  a  del  credere  guarantee:  Held,  first,  that  the 
true  meaning  of  the  contract  (which  could  not  be  explained  by 
evidence  of  mercantile  usage)  was,  that  the  purchaser  bought  the 
cargo  if  it  existed  at  the  date  of  the  contract ;  but  that,  if  it  had 
been  damaged  or  lost,  he  bought  the  benefit  of  the  insurance ;  and 
therefore  he  was  bound  to  pay  the  stipulated  price  in  a  reasonable 
time  after  the  bill  of  lading  and  other  shipping  documents  were 
handed  over  to  him.  'Pollock,  C.B,j  dUsentiefUe,  Secondly,  that  the  de- 
fendants were  responsible  by  reason  of  their  del  credere  commission, 
although  there  was  no  guarantee  in  writing  signed  by  them,  since 
this  was  not  an  undertaking  to  pay  the  debt  of  another,  within  the 
4th  section  of  the  Statute  of  !Brauds.  Thirdly,  that  the  plaintiff 
were  entitled  to  jud^ent,  nan  obstante  veredietOf  on  a  plea  which 
stated,  that,  at  the  time  the  defendants  were  employed  to  sell  the 
com,  it  was  heated  and  fermented,  and  had  been  unloaded  and  sold ; 
that  the  defendants  and  0.  were  ignorant  of  the  premises ;  and  that 
C.  in  a  reasonable  time  after  the  sale,  and  before  the  time  of  pay- 
ment, repudiated  the  contract.  Chuiurier  and  others  v.  JEEastie  and 
others,  8  Exch.  40. 

4.  Fartner — Loading  vessel  on  freight, ''  no  freight  being  owner^s 
property** — Partnership  accounts*-^.,  a  partner  in  a  firm  at  Liverpool^ 
and  sole  owner  of  the  ship  "  Ellen,"  entered  into  an  arrangement  by 
which  the  ''  Ellen'*  was,  in  1850  and  1851,  consigned,  during  several 
voyages,  to  H.,  a  partner  in  the  firm  of  H.  and  C.  H.,  at  New  Orleans, 
with  general  instructions  to  do  the  best  he  could,  either  in  loading  the 
vessel  on  freight,  or  shipping  cotton,  on  the  joint  account  of  S.  and  H. 
On  those  occasions,  as  is  usual  when  cotton  is  shipped  on  account  of  the 
shipowner,  a  nominal  freight,  or  "  no  freight  being  owner's  property," 
was  inserted  in  the  bills  of  lading;  but  in  stating  the  partnership 
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aooounts  in  respect  of  the  sale  of  the  cotton^  the  cuRent  rate  of 
freight  was  chai^;ed  in  fayour,  and  to  the  debit  of  the  joint  acLven* 
tare.  On  the  4th  of  April,  1851,  S.  wrote  to  H.  in  these  terms: 
^  We  hope  you  have  bought  cotton,  and  that  the  *  Ellen'  has  arrived. 
What  you  do  we  will  confirm.'*  Again,  on  the  26th  of  April: 
^  Whatever  you  do  for  the  *'  EUen'  win  be  confirmed  by  us."  On 
the  8th  of  May,  1861,  H.  and  0.  H.  shipped  on  board  the  «"  Ellen" 
447  bales  of  cotton ;  and  the  master  signed  a  bill  of  lading,  by  which 
the  cotton  was  "  to  be  delivered  unto  order  or  to  assigns,  he  or  they 
paying  freight  for  the  said  cotton ;  Is.  ner  bale  being  owner's  pro* 
perty,  when  draft  against  same  is  paia — say  3,5902.  9«.  8J.,  with 
primage  and  average  accustomed."  On  the  15th  of  May,  H.  and 
C.  H.  again  shipped  881  bales  of  cotton,  and  a  similar  bill  of  lading 
was  signed  by  the  master ;  the  draft  for  8,590Z.  9«.  %d,y  dated  8ih  of 
May,  1851,  was  for  the  invoice  price  of  the  cotton,  and  was  on  the 
firm  of  which  S.  was  a  partner,  and  was  purchased  on  the  day  of  ite 
date  by  the  plaintifis,  merchante  at  New  Orleans,  who  took*  at  the 
same  tune,  from  the  shippers,  an  endorsement  in  blank  of  the  first 
bill  of  lading,  as  a  secunly  for  the  due  payment  of  the  draft.  A 
bill  of  exchange,  dated  15th  May,  1851,  for  3,1692.  19«.  3^2.,  was  in 
like  manner  drawn  for  the  price  of  the  cotton  in  the  second  bill  of 
lading ;  and  that  bill  of  exchange  was  also  purchased  by  the  plaintiffs, 
the  second  bill  of  lading  being  also  endorsed  to  them.  In  both  cases 
the  cotton  was  purchased  of  third  persons,  and  not  of  the  plaintiffs; 
These  bills  when  due  were  dishonoured  by  S.  and  taken  up  by  the 
plaintiffs.  On  the  10th  of  May,  1851,  S.,  being  indebted  to  the 
defendants,  assigned  to  them  the  ''  Ellen,"  by  way  of  mortgage,  with 
all  her  freight  and  earnings,  with  power  of  sale  and  authority  to 
receive  freight.  The  "Ellen"  arrived  at  Liverpool  on  the  28th  of 
Jtdy,  1851,  when  the  defendants  took  possession  of  her  and  her 
cai^o,  and  claimed  from  the  plaintiffs,  as  endorsees  of  the  bills  of 
ladmg,  payment  of  the  current  rate  of  freifi;ht.  The  plaintiffs  tendered 
the  amount  of  freight  reserved  by  the  bills  of  lading,  which  being 
refused,  they  paid  the  amount  claimed,  under  protest,  and  brought 
this  action  for  money  received  to  their  use :  Held,  that  the  plaintiffs 
were  entitled  to  recover,  since  the  circumstances  showed  a  clear 
authority  from  S.  to  H.  to  ship  the  cotton  upon  the  terms  of  the  bills 
of  lading ;  and  although  the  second  of  those  bills  was  signed  after 
the  mortgage,  yet  it  did  not  invalidate  the  transaction  as  against  the 
plaintiffs,  who  took  the  bills  bond  fide  and  without  notice.  Brown 
<Md  others  v.  North  and  another^  8  Exch.  1. 

STAMP. — 1.  Agreement — Vraud — TrotOng-match, — In  an  action 
by  the  plaintiff  against  a  stakeholder  to  recover  a  sum  of  money 
deposited  as  a  wager  on  a  trotting-mateh  by  the  plaintiff,  whose 
horse  was  beaten ;  the  plaintiff,  for  the  purpose  of  proving  fraud, 
which  consisted  in  one  norse  having  been  substituted  for  another, 
tendered  in  evidence  an  unstamped  agreement  relating  to  the  mateh : 
Held,  admissible.    Rohnei  v.  SkxtmUh,  21  Law  J.  (N.  S.)  Exch.  812. 
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2.  Memor^andum  ifKorparatiM  aprMment. — ^ByanagreemenVwhich 
incited  thai;  A.  and  others  had  apdiied  to  Paniament  for  a  Bill  to 


authorize  them  to  reclaim  from  the  sea  certain  waste  land,  in  which 
B.  and  C.  claimed  certain  interests,  and  that  B.  and  C.  had  objected 
to  the  Bill,  it  was  agreed  that  B.  and  C.  should  withdraw  their  expo- 
sition, and  promote  the  Bill,  and  should  respectiyelj  receive  certain 
portions  of  the  land  when  reclaimed ;  and  that  A.  and  others  should 
paj  to  B.  IfiOOL  on  the  passing  of  the  Act.  After  a  few  weeks  a 
memorandum  was  endorsed  on  the  paper  on  which  the  agreement 
was  written,  to  the  effect  that  it  was  agreed  that  B.  and  C.  were  onlj 
severallj,  and  not  jointly,  bound  for  the  frdfilment  of  the  written 
agreement ;  that  the  1,000Z.  within  mentioned  to  be  paid  to  B.,  were 
for  costs  and  expenses  of  certain  surveys,  and  that  the  written 
agreement  for  facilitating  the  Bill  was  only  to  be  in  force  for  the 
then  existing  session  of  parliament.  The  agreement  contained  more 
than  1,080  words,  and  was  stamped  with  a  35«.  stamp.  The  memo- 
randum contained  less  than  that  number,  and  was  stamped  with  a 
20«.  stamp :  Held,  that  the  memorandum  did  not  incorporate  the 
agreement,  so  as  to  make  it  necessary  to  count  the  words  of  the 
agreement  in  the  number  of  the  words  of  the  memorandum,  for  tbe 
purposes  of  the  stamp-duty ;  and  that  even  if  it  did  incorporate  it, 
there  was  no  provision  in  the  Stamp  Act  to  justify  the  reckoning  the 
words  of  the  agreement  in  estimating  the  amount  of  duty  to  which 
the  memorandum  was  liable ;  consequently,  that  the  20f .  stamp  was 
sufficient.  Fishmongeri^  Compam  v.  Dimsdale  moid  others,  22  Law  J. 
(N.S.)C.B.44. 

3.  Mortgage— '^^  Geo,  3,  e.  184 — Assignment  to  indemnify  surety. 
' — ^Where  A.  had  entered  into  a  bond  as  surety  for  B.,  and  B.,  by 
deed,  assigned  personal  property  to  A.  for  the  piirpose  of  indemni- 
fying  him  against  any  liability  by  reason  of  his  having  become  surety 
for  B.  in  the  bond:  Held,  that  the  deed  required  an  ^valorem  stamp 
as  a  security  for  the  repayment  of  money  to  be  thereafter  lent,  ad- 
vanced, or  paid,  within  the  meaning  of  the  65  Geo.  3,  c.  184,  schedule 
Mortgage.    Lord  Canning  v.  Boper,  22  Law  J.  (N.  8.)  Q.  B.  87. 

THOROUGHFARE.    See  Highway. 

TOLLS.    See  Inland  Navigation. 

TRESPASS.— 1.  Breaking  doars-^-Olandestine  rmwval^IHstrem. 
* — To  a  declaration  in  trespass  for  breaking  and  entering  a  dose  of  the 
plaintiff,  .called  the  stable,  and  breaking  the  doors  thereof,  and  for 
seizing  and  carrying  away  divers  goods  and  chattels  of  the  plaintifrs 
therein,  the  defendant  pleaded,  under  the  11  Geo.  2,  c.  19,  s.  1,  that, 
at  the  time  when  the  trespasses  were  committed,  one  O.  O.  was 
tenant  of  certain  premises  to  the  defendant  at  a  certain  rent,  and 
that  half  a  year's  rent  was  then  due  to  the  defendant  from  the  said 
O.  O.,  and  in  arrear  and  unpaid ;  and  that  within  thirty  days  before 
the  said  time  when,  &c.,  O.  O.  fraudulently  and  clandestinely  conveyed 
from  the  premises,  held  by  him  as  such  tenant,  the  goods  and  chattels 
in  the  declaration  mentioned,  being  the  proper  goods  and  chattels  of 
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the  said  O.  O.,  in  order  to  ptew&ikt  tliie  dafendiaat  item  distraixiiiiff 
them  far  the  rent  in  arrear^  and  that  because  the  said  goods  and 
diattels  60  firaudulentlj  and  clandestinely  oonvejed  by  O.  O.  still 
remained  in,  the  said  close,  in  which,  Sce*^  and  were  there  locked  up, 
to  prevent  them  from  being  seized  as  a  distress  for  the  said  arrears  of 
rent ;  the  defendant,  whilst  the  rent  remained  due,  and  within  thirty 
days  after  the  said  goods  and  chattels  had  be^i  so  clandestinely  and 
firaudulently  conveyed  and  locked  up,  entered  the  said  dose,  in  order 
to  seize  and  take  the  said  goods  and  chattels  as  a  distress  for  the  said 
arrears  of  rent  so  due,  and  did  at  the  time  when,  Ac,  and  within 
thirty  days  after  the  said  goods  and  chattels  had  been  so  conveyed  as 
aforesaid,  seize  them  as  a  distress  for  the  said  arrears  of  rent ;  and 
that,  because  on  that  occasion  the  said  goods  and  chattels  were  put 
and  kept  in  the  close  locked  up,  so  as  to  prevent  them  from  being 
seized  as  a  distress  for  the  said  arrears  of  rent,  and  so  that  the 
defendant  could  not,  without  breaking  open  and  entering  the  said 
close,  seize  the  said  goods,  the  defendant  was  obliged  and  did,  in 
order  to  seize  the  said  goods,  first  calling  to  his  assistance  the  con- 
stable of  the  place  where  the  said  close  and  goods  were,  according  to 
the  form  of  the  statute,  and  with  his  aid  and  assistance,  in  the  dajr- 
time  break  open  and  enter  the  said  close,  in  order  to  seize  the  said 
goods  and -chattels  for  the  said  arrears  of  rent,  according  to  the 
statute;  and  that  the  defendant,  in  so  doing,  did  no  unnecessary 
damage,  &c. :.  Held,  first,  that  although  it  was  stated  in  the  plea  that 
the  goods  were  the  tenant's  at  the  time  of  the  removal,  it  admitted 
them  to  be  the  plaintiff's  at  the  time  of  the  seizure,  as  averred  in  the 
declaration,  and  therefore  that  the  plea  was  not  objectionable  in  form 
as  amounting  to  an  argumentative  traverse,  that  at  the  time  of  the 
trespass  they  were  the  goods  of  the  plaintiff:  Held,  secondly,  that 
the  plea  afforded  a  good  prtTnd  facie  defence  to  the  action,  within  the 
11  Geo.  2,  c.  19,  s.  1.  It  is  unnecessary,  in  a  plea  framed  under  thia 
statute,  to  show  that  the  goods  have  not  been  made  the  subject  of  a 
bond  ^de  sale  to  persons  not  privy  to  the  fraudulent  removal,  as 
provided  by  the  2nd  section ;  that  fact  must  be  replied.  It  is  also 
unnecessary  to  state  in  the  plea  that  the  party  upon  whose  land  the 
goods  are  seized  is  privy  to  the  fraud;  and  a  previous  request  is 
unnecessary,  in  order  to  give  the  landlord  the  right  to  break  mto  the 
premises  for  the  purpose  of  seizing  the  goods.  Williams  v.  Roberta 
and  others^  7  Exch.  619. 

2.  lAght  and  air — I^ulling  down  stable — Removal  of  obstruction. — 
To  an  action  of  trespass  for  entering  a  close  of  the  plaintiff's  and 
pulling  down  a  stable,  the  defendant  pleaded  that  he  was  possessed 
of  a  dwelling-house  adjoining  the  plaintiff's  dose,  and  was  entitled  to 
have  the  light  and  air  enter  through  a  certain  ancient  window  therein ; 
that  the  stable  wrongfully  and  unkwfully  obstructed  the  light  and  air, 
and  darkened  the  window ;  wherefore  he  entered  the  plaintiff's  close, 
and  pulled  down  the  stable  to  remove  the  obstruction.  To  this  plea 
the  plaintiff  replied  de  injurid :  Held,  on  special  demurrer,  that  the. 
replication  was  good^  as  the  plea  consisted  merely  of  excuse ;  that  it 
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neither  claimed  any  interest  in  the  plaintiff's  land,  nor  set  up  such  a 
right  by  virtue  of  an  authority  from  the  plaintiff,  within  the  true 
meaning  of  the  rule,  which  precludes  the  adoption  of  this  general 
form  of  replication.     Thompson  y.  Eashoood^  8  Ezch.  69. 

And  see  False  Ihpbxsokkxnt. 

TEOTTING-MATCH.    See  Stamp,  1. 

riSriFORMITT  OF  PROCESS.    See  Pbacticb. 

rSE  AND  OCCUPATION.— Ci»yc>ra^ioii,  UMlity  ^— Where 
a  corporation  have  actually  used  and  occupied  land  for  the  purpose 
of  their  incorporation  by  the  permission  of  the  owner :  8emble,  that 
they  are  liable  to  be  sued  in  assumpsit  for  use  and  occupation,  not- 
withstanding the^  have  not  entered  into  a  contract  under  their  com- 
mon seal.  But  m  case  of  a  railway  company  sued  imder  the  above 
circumstances,  where  the  S&SYict.  c.l6,  s.  97  (the  Companies  Clauses* 
Consolidation  Act),  provides  that  any  contract  which,  if  made  between 
private  persons,  would  be  valid,  though  made  by  parol  only,  may  be 
made  by  parol  on  behalf  of  the  company  by  the  airectors,  and  shall 
be  bindung  on  the  company :  Held,  that  such  a  contract  might  be 
presumed  to  have  been  entered  into,  and  that  the  company  was 
therefore  liable  to  the  action.  Lowe  v.  The  London  and  Nofihr 
Western  Railway  Company,  21  Law  J.  (N.  S.)  Chan.  361. 

VOTE.    See  Paeliambnt. 

VOTING-PAPEB.    See  Mutstioipal  Coepobatiok. 

WILLS.— 1.  Devise—Leaseholds.— A  testator  by  his  will,  made 
in  1816,  gave  all  the  rest,  residue,  &c.,  of  his  personal  estate,  goods, 
and  chattels,  &c.,  to  M.  J.  D.  absolutely ;  and  he  further  devised  "all 
and  singular  his  manors  or  lordships,  rectories,  advowsons,  messuages, 
lands,  tenements,  tithes,  and  hereditaments,  situate,  &e.  at  or  near 
W.  in  the  county  of  D.,  and  B.  in  the  county  of  Y.,  and  all  other  his 
real  estates  in  the  said  counties  and  elsewhere,  and  all  his  estate 
and  interest  therein,"  to  uses  in  strict  settlement.  In  1841  the 
testator  made  a  codicil  ratifying  and  confirming  his  will.  At  the 
time  of  his  making  his  will,  and  of  his  decease,  the  testator  was  pos- 
sessed of  freehold  estates  in  the  county  of  D.,  and  of  some  church 
leases  in  the  same  county,  which  were  usually  renewable  every  seven 
years.  In  some  instances  the  leaseholds  were  let  and  occupied  with 
the  freeholds  at  undivided  yearly  rents.  Upon  part  of  the  leaseholds 
nearest  to  the  freehold  mansion,  ornamental  cottages  were  built,  as 
well  as  buildings  occupied  by  persons  employed  about  the  mansion 
and  freehold  estate :  Held,  that  under  the  1  Vict.  c.  26,  s.  26,  the 
leaseholds  passed  imder  this  general  devise,  and  that  no  contrary 
intention  appeared  upon  the  will  so  as  to  prevent  the  operation  of 
that  section.     Wilson  v.  Eden,  21  Law  J.  (N.  S.)  Q.  B.  386. 

2.  Devise  before  Wills  Act —  Fee-simple. — A  testator,  by  his  wiH 
(made  before  the  passing  of  the  7  Wm.  4  &  1  Vict.  c.  26),  devised 
as  follows : — "  I  give  and  bequeath  to  my  son,  J.  W.,  all  that  farm  or 
estate  I  bought  of  Mr.  B.  of  London,  containing  about  twenty 
acres,  situate  at  the  Quinton,  in  the  parish  of  H.,  in  the  county 
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ef  8.,  and  in  the  oocapation  of  mjaelfy  my  aon  O.  W.,  and  W.  J.  :** 
Held,  that  the  son  took  an  estate  in  fee-dmple  in  the  property- 
Burton  y.  WUte  and  another,  7  Exeh.  720. 

3.  DevUe  for  life — Bent  in  tail — Dying  without  leaving  ieeue, — 
A  teistator,  by  his  will  (made  A.D.  1826),  deyised  as  follows : — "  I  giye 
and  bequeath  unto  my  wife  JUizabetl^  the  lands,  &c.,  to  hold  the 
same  unto  her  and  her  assigns  for  and  during  her  natural  life ;  and 
after  her  decease,  I  giye  and  deyise  the  same  to  my  nephew,  S.  J., 
his  heirs  and  assigns  for  eyer ;  proyided  always,  and  my  will  is,  that 
in  case  it  should  nappen  that  my  said  nephew  shall  depart  this  Hfe, 
before  he  shall  haye  attained  the  age  of  twenty-one  years,  and  if» 
after  he  shall  haye  attained  such  a^e  of  twenty-one  ;^ears,  he  shall  die 
unmarried^  or  haying  been  married^  without  lawful  issue,  then  I  giye 
the  same  unto  my  brothers,  T.  J.  and  J.  J.,  &c.,  and  their  heirs  for 
eyer,  as  tenants  in  common :"  Held,  that  the  testator's  nephew,  S.  J., 
did  not  take  an  estate  tail,  but  an  estate  in  fee-simple  in  the  lands ; 
with  an  executory  deyise  oyer  to  the  testator's  brothers,  in  the  eyent 
of  8.  J.  dying  under  twenty-one,  or  after  that  age,  dying  without 
leaying  lawfid  issue  at  the  time  of  his  death.  Doe  d,  Johnson  y. 
Johnson,  8  Exch.  81. 

4.  WilU  Act  —Trust  —Estate  of  trustees  —  Children  —  Minority. 
— By  a  will  (made  before  1888),  a  testator  deyised  as  follows : — ^**  I 
giye  and  deyise  to  A.,  B.,  and  C,  and  their  heirs  and  assigns,  all  that 
(naming  the  premises),  upon  trust;  neyertheless,  to  receiye  the 
rents  and  pronts,  and,  after  deducting  all  taxes  and  expenses  what- 
Boeyer,  to  pay  the  same  unto  such  persons  and  for  such  purposes  as 
my  daughter  E.  M.  shall  direct,  and  for  want  of  such  direction,  to 
and  for  her  sole  and  separate  use ;  and  fix>m  and  immediately  after 
the  decease  of  my  said  daughter,  upon  trust  to  pay  and  apply  the 
said  rents,  &c.,  for  and  towards  the  maintenance  and  education  of  my 
said  daughter's  children  then  liying,  during  their  minority ;  and  upon 
the  youngest  liying  of  my  said  daughter's  children  attaining  the  age  of 
twenty-one,  I  giye  and  deyise  the  said  house  and  premises  unto  all  the 
children  of  my  said  daughter  who  shall  be  then  liying,  in  equal 
shares  and  proportions,  slmre  and  share  alike."  In  one  of  the  deyises 
contained  in  the  will,  an  estate  in  fee  was  deyised  to  the* testator's 
grandson^  on  attaining  twenty-one  years ;  and  by  a  concluding  clause 
of  the  will,  the  testator,  as  to  the  residue  of  his  estate  not  before 
specifically  disposed  of,  deyised  and  bequeathed  the  same  to  his 
eldest  son,  to  hold  to  him,  his  heirs,  executors,  administrators,  and 
assigns,  according  to  the  nature  of  the  seyeral  estates,  absolutely 
for  eyer;  and  the  testator  also  authorized  his  trustees,  at  their 
discretion,  from  time  to  time  to  grant  leases  of  any  part  of  the  pre- 
mises, in  trust,  for  any  term  not  exceeding  twenty-one  years,  at  the 
best  rent  that  could  reasonably  be  obtained,  but  without  taking  any 
fine  for  such  leases :  Held,  that  the  estate  of  the  trustees,  and  their 
heirs,  was  to  continue  only  for  such  time  as  the  objects  of  the  trust 
required  it ;  and  that  the  power  to  lease  was  a  power  only  to  be 
exercised  during  the  continuance  of  thia  e9tate,  so  limited  to  them ; 
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and,  therefore,  tliat  the  three  grandchildren  of  the  testator  did  not  tak^ 
a  fee  in  the  premises  in  question,  but  took  estates  for  life  only,  as 
tenants  in  common.     Doe  d,  Kimber  t.  Cafe^  7  Exch.  675. 

WITNESS. — Privilege — Answer  tending  to  criminate, — ^A  witness 
called  to  support  a  plea,  that  the  consideration  for  a  bill  was  money 
lost  at  play,  stated  tnat  he  was  present  when  the  money  was  alleged 
to  have  been  lost,  in  his  own  house,  but  saw  no  gaming.  He  wad 
then  asked,  Was  there  a  roulette-table  in  the  room  ?  The  judge  told 
him  that  his  answer  might  tend  to  subject  him  to  a  prosecution, 
under  the  8  &  9  Vict.  c.  109,  s.  2,  for  keeping  a  common  gaming- 
house, and  the  witness  declined  to  answer :  Held,  that  the  witness 
was  not  compellable  to  answer,,  as  his  answer  might  have  had  that 
tendency,  ana  that  the  judge  did  right  in  cautionmg  him.  Semhle^ 
per  Jervis,  C.  J.,  and  Maule,  J.,  that  it  is  for  the  witness  to  deter- 
mine whether  his  answer  may  tend  to  criminate  him.  Fisher  t. 
Bonald,  22  Law  J.  (N.  S.)  C.  B.  62. 

WEIT  OP  TSIKL,— Msessor' 8  notes-^Insufficient affidavit,— A. 
rule  nisi  for  a  nonsuit,  in  a  cause  tried  before  the  assessor  of  the  Liver- 
pool Passiage  Court,  was  moved  for  by  counsel  and  granted.  Th^ 
rule  was  drawn  up  on  reading  the  writ  of  trial,  and  an  affidavit 
verifying  the  assessor's  notes :  Held,  on  caiue  shown  against  the 
rule,  that  without  the  aflGldavit  the  Court  had  no  materials  on  which 
to  entertain  the  motion.  In  the  affidavit,  the  deponent  described 
himself  as  S.,  clerk  to  E.  J.,  Esq.,  barrister-at-law,  and  assessor  of 
the  Court  of  Passiage  of  the  borough  of  L. :  Held,  insufficient,  for 
not  stating  deponent's  place  of  residence.  Winch  v.  WiUiomSf 
21  Law  J.  (N.  S.)  C.  B.  216. 
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22  Law  Journal  (N.  S.),  parts  1  and  3. 

BIGAMY. — Scotch  marriage — Proof  of  foreign  law,  — In  order  to 
prove  that  a  marriage  in  Scodaud  is  viJid  according  to  the  law  of 
Scotland,  a  witness  conversant  with  Scotch  law  as  to  marriage  ought 
to  be  called.     Beg.  v.  Poveg,  22  Law  J.  (N.  S.)  M.  C.  19. 

BW[yGr^.^IsleofWigkt--Idahilitg  to  repair-statute— BehuUd* 
ing  hy  justices — Poot-bridge^ — ^The  Isle  of  Wight  is  a  division  of  the 
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^  pUmy  but  has  no  separate  ooumussioii  of  the  peace. 

Before  1842,  all  puolic  bridges  in  the  Isle  of  Wight  not  repairable  \)y\ 
tenure  were  repaired  either  by  the  tithingB  in  which  they  were  situate, 
or  by  rates  in  the  nature  of  county  rates,  levied  on  all  the  parishes  in  the 
island,  under  the  following  arrangement : — The  Isle  of  Wight  having 
been  assessed  to  the  general  county  rate,  and  appeals  against  such 
assessment  having  been  made  in  I774,an  arrangement  was  made  by  an 
order  of  Quarter  Sessions,  and  by  consent,  fixing  certain  proportions  to 
be  paid  by  the  parishes  in  the  Isle  of  Wight  towards  the  general  county 
rate,  but  leaving  the  expense  of  bridges  and  houses  of  correction  to 
be  raised  by  a  local  rate ;  the  said  island  being  adjudged  and  declared 
not  to  be  liable  to  pay  to  the  county  bridge-rate  or  to  the  house  of  cor- 
rection, the  Isle  of  Wight  agreeing  to  erect  and  maintain  houses  of 
correction  and  bridges  within  the  island  at  its  own  expense.  Accord- 
ingly, from  1774,  the  practice  was  for  the  Quarter  Sessions  of  the 
county,  on  the  application  of  the  justices  for  the  Isle  of  Wight  divi- 
sion, to  levy  a  rate,  in  the  nature  of  a  countv  rate,  on  every  parish  in 
the  island,  for  the  repair  of  the  bridges  ana  bridewell  in  the  island ; 
and  this  local  rate,  and  not  the  general  county  rate,  was  always  ex- 
pended in  such  repairs.  In  1813,  a  local  Act  of  Parliament  passed, 
Dy  which  commissioners  were  appointed  for  managing  the  roads  and 
highways  in  the  island,  and  whicn  enacted  that  all  bridges,  &c.,  which 
had  previously  to  the  passing  of  the  Act  been  repaired  by  any  tithings, 
Ac.,  should  for  the  future  be  repaired  in  the  same  maimer  and  by 
such  ways  and  means  as  other  bridges,  usually  called  county  bridges,, 
within  the  island  had  been  accustomed  to  be  repaired :  Held,  that  all 
bridges  which,  at  the  time  when  the  local  Act  passed,  were  repairable 
by  the  tithings,  were  thenceforward  repairable  by  the  county  generally, 
and  that  the  conventional  mode  of  assessing  the  island  alone  to  a  rate 
for  the  repairs  of  its  bridges  and  bridewell,  under  the  arrangement  of 
1774,  could  not  affect  the  legal  liability  of  the  county,  or  be  any 
answer  to  an  indictment  against  it  for  non-repair  of  such  bridges.  A 
bridge  in  the  Isle  of  Wight  was,  after  the  passing  of  the  above  local 
Act,  whoUy  rebuilt  by  order  of  the  justices  for  the  island  division  out 
of  the  island-rate  before  mentioneo.  The  construction  of  the  new 
bridge  was  materially  different  from,  and  it  stood  higher  up  the  stream 
than,  the  former  bridge.  None  of  the  forms  required  bythe  43  Q-eo.  3, 
c.  49,  were  observed  in  building  the  new  bridge :  Held,  that  the 
county  remained  liable  to  repair  the  new  bridge.  A  foot-bridge, 
formed  by  three  planks  about  nine  or  ten  feet  long,  and  a  hand-rail, 
which  carries  a  public  footpath  over  a  small  stream,  is  not  such  a 
bridge  as  the  county  is  bound  to  repair.  JSey.  v.  InkabiianU  of  South' 
amnion,  21  Law  J.  (N.  S.)  M.  C.  201. 

CEETIOBAEI.— J?e^r  license  —  Board  of  JnlomA  Seventie, — ^A 
license  for  the  sale  of  beer  granted  by  the  sohcitor  of  excise,  without 
the  production  of  a  certificate  from  the  overseer,  req^uired  b^  3  &  4 
Vict.  c.  61,  s,  2,  is  not  a  judicial  act,  removable  into  this  court, 
by  certiorari.  Bea.  v.  Cherseers  of  Salford,  21  Law  J.  (N.  S.) 
M.  C.  223. 
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CONVICTIO?^.— ZfcwMfw  Act— Gaming.— K  eonvidiion,  wMcli 
states  that  a  keeper  of  a  pubuohouse,  lioensed  under  the  9  Oreo.  % 
G.  61,  has  been  '^  guilty  of  an  offence  against  the  tenor  of  his  license, 
that  is  to  say,  that  he  knowingly  suffered  a  certain  unlawful  gome,  to 
wit,  the  same  of  dominoes,  to  be  played  in  his  house,"  is  bad,  as  the 
game  of  dominoes  is  not  itself  nnlawnil,  and  playing  at  dominoes  does 
not  necessarily  amount  to  '*  gaming  *'  within  the  meaning  of  the 
license.    Beg,  t.  Aihtany  22  Law  J.  (N.  S.)  M.  C.  1. 

COSTS  OF  PEOSECUTION.  — JiKfic^OT^^  hg  order  of  Lord 
Mayor. — ^An  indictment  for  an  assault  was  preferred  by  order  of  the 
Lord  Mayor  of  London,  and  remoyed  into  this  court  by  a  certiorari 
obtained  by  the  defendant,  who  was  afterwards  found  guilty.  The 
City  solicitor  had  the  conduct  of  the  prosecution,  and  the  costs,  it 
Appeared,  would  be  defrayed  out  of  a  fund  proyided  for  such  purposes 
by  the  corporation :  Held,  that  the  costs  of  the  prosecution  could  not 
be  recoyered  under  the  5  Wm.  &  Marjr,  c.  11,  s.  8,  that  section  beings 
intended  to  indemnify  a  prosecutor  against  costs  which  he  would  others 
wise  be  liable  to  pay.    Beg.  y.  Wilson,  22  Law  J.  (N.  S.)  M.  C.  63. 

CEIMINAL  LA.W.—JBail^Charge  of  murder.— Where  a  person 
has  been  committed  upon  a  charge  of  wilful  murder  found  by  a 
coroner's  jury  upon  eyidence  suflficient  to  support  the  finding,  this 
Court  will  not  admit  him  to  bail,  especially  where  the  accused  has 
ihade  a  statement  admitting  his  participation  in  the  affair  out  of 
which  the  charge  of  murder  arises.  JEx  parte  Baronnet  and  others, 
22  Law  J.  (N.  S.)  M.  C.  26. 

EVIDENCE. — Attesting  witness  who  is  dead — Lost  document — 
JProof  of  handwriting. — ^In  order  to  proye  a  deed,  a  witness  was  called, 
who  stated  that  it  was  destroyed,  and  that  he  had  seen  the  names  of 
the  parties  to  it  in  their  respectiye  handwriting.  He  also  stated  that 
the  mstrument  bore  the  name  of  one  B.  as  an  attesting  witness,  that 
B.  was  dead,  but  that  he  did  not  know  B.'s  handwriting,  or  whether 
the  said  name  of  B.  was  written  by  B. :  Held,  that  under  the  circum- 
stances secondary  eyidence  of  the  contents  of  the  deed  was  admissible 
without  further  proof  of  the  handwriting  of  B.  Per  Erie,  J. — Where 
a  document  is  lost,  and  the  attesting  witness  to  it  is  dead,  there  is  no 
necessity  for  preying  his  handwriting.  Beg.  y.  Inhabitants  of  St. 
Giles's,  Camb&rwell,  22  Law  J.  (N.  S.)  M.  C.  ^^. 

.  EALSE  YBEl^^^Cm.— Indictment— Ownership  of  fr&peHy— 
Intent  to  defraud. — ^The  omission  in  an  indictment  for  obtaining 
money,  &c.,  by  false  pretences,  to  state  whose  property  the  money 
obtained  was,  is  not  a  formal  defect,  which  is  cured  after  yerdict^  by 
section  26  of  the  14  &  16  Yict.  c.  100 ;  nor  dqes  section  8  of  the 
same  statute,  which  enacts  that  it  shall  be  sufficient  m.  such  indict- 
ments, to  allege  that  the  defendant  did  the  act  with  intent  to  defraud, 
without  alleging  the  intention  to  be  to  defraud  any  particular  person, 
render  it  unnecessary  to  state  the  ownership  of  the  mon^  &c., 
alleged  to  have  been  obtained' by  the  defendant.  -Hic«V««^^/Wight- 
man,  J.     Sill  y.  Begvnam  (in  error),  22  Law  J.  <N.  S.)  M.  C.  41. 
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INDICTMMn?.— 1.  Bemaml  of—JMse  pretences.— Hhe  Central 
Criminal  Court  Act  (4  <&  5  Wm.  4i,  c.  36,  s.  16)  provides,  that  the 
Court  of  Queen's  Bench,  or  the  commissioners  under  that  Act, 
being  judges  of  the  superior  courts,  or  the  judges  of  the  Court  of 
Bankruptcy,  or  the  Becorder  of  London,  may  issue  writs  of  certiorari^ 
or  other  process,  to  remove  into  the  Central  Criminal  Court  indict- 
ments found  at  the  sessions  for  London,  Middlesex,  &c.,  for  any 
oflences  cognizable  by  virtue  of  that  Act :  Held,  that  this  does  not 
repeal  the  7  &  8  G^o.  4,  c.  29,  s.  53,  which  enacts  that  no  indictment 
for  obtaining  money,  &c.,  by  fiilse  pretences,  shall  be  removed  by 
certiorari  into  the  Court  of  Queen's  Bench ;  but  that  it  authorizes 
the  several  judges  there  specified  to  issue  writs,  in  the  nature  of 
writs  of  certiorari,  to  remove  indictments  for  any  offences  there 
cognizable  into  the  Central  Criminal  Court,  from  the  sessions  there 
mentioned.    Be^.  v.  Sill,  21  Law  J.  (N.  S.)  M.  C.  214. 

2.  On  repealed  statute — Arrest  of  judgment — Repeal  after  pro- 
ceedmgs, — Affcer  a  statute  has  been  repealed,  it  cannot  be  acted  upon 
in  respect  of  a  proceeding  imder  it  commenced  before  its  repeal ;  and  . 
in  this  respect  there  is  no  valid  distinction  between  matters  of  form 
and  substance.  Where,  therefore,  between  the  finding  of  an  indict- 
ment for  non-repair  of  a  road  and  plea  pleading  the  statute  upon 
which  alone  the  indictment  could  be  supported  was  repealed,  and 
afterwards  the  indictment  was  proceeded  with,  and  a  conviction 
obtained,  the  Court  arrested  the  judgment.  Beg.  v.  Inhabitants  of 
Denton,  21  Law  J.  (N.  S.)  M.  C.  207. 

LABCENT. — 1.  Offering  stolen  prm>erti/  for  sale, — S.  was  in  the 
habit  of  supplying  J.  S.  with  bags.  When  he  had  made  a  quantity, 
he  used  to  place  them  outside  J.  S.'s  warehouse-door,  and  either 
come  himself  or  send  his  wife  shortly  after  for  payment.  M.,  who 
was  servant  to  J.  S.,  by  previous  arrangement  with  8.,  took  a  number 
of  bags  of  J.  S.'s  out  of  his  warehouse,  and  placed  them  outside  the 
warehouse-door,  as  the  new  bags  used  to  be  placed.  Shortly  after. 
S.  came  to  J.  S.  and  asked  for  payment,  saying  he  had  just  made 
the  bags  and  brought  them  there,  and  that  they  would  be  J.  S.'s 
property  when  he  had  paid  for  them  :  Held,  that  M.  was  guilty  of 
taroeny  of  the  bags,  and  S.  guiltv  of  being  an  accessory  before  the 
fact.     Beg,  V.  Manning  and  Smith,  22  Law  J.  (N.  S.)  M.  C.  21. 

2.  Sheep — Original  taking  not  felonious. — Where  the  prisoner, 
by  mistake,  drove  away  with  his  flock  of  sheep  one  of  the  prosecu- 
tor's lambs,  and  afterwards,  on  finding  out  that  he  had  the  lamb, 
immediately  sold  it  as  his  own :  Held,  that  as  the  original  taking 
was  not  rightful,  but  was  an  act  of  trespass,  the  subsequent  appro- 
priation was  a  larceny.     Beg.  v.  Bileg,  22  Law  J.  (N.  S.)  M.  C.  48. 

LUNATIC  PAUPEB.  —  Or(fcr  of  maintenance  —  Bemoval  to 
asvlum  hy  order  of  clergyman. — ^The  12  &  13  Vict.  c.  103,  s.  5, 
which  enacts  that  the  cost  of  maintenance  of  a  lunatic  pauper,  who, 
if  not  a  lunatic,  would  have  been  irremovable,  under  the  9  &  10  Vict. 
c.  66,  shall  be  borne  by  the  common  fund  of  the  union,  and  not  hj 
the  parish  of  settlement,  is  confined  to  cases  where  the  lunatic  is 
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removed  to  the  asvlom  under  an  order  of  justices ;  and  does  not  apply 
when  the  removal  to  the  asylum  was  under  the  order  of  an  officiating 
dergyman  and  a  relieving  officer,  according  to  the  8  &  9  Vict.  c.  12, 
8.  48,  in  which  case  the  order  for  maintenance  must  be  made  on  the 
parish  where  the  lunatic  is  adjudged  to  be  settled.  Be^,  v.  Inhabi- 
tants  of  St  Leonards,  Shoreditch,  22  Law  J.  (N.  S.)  M.  C.  51. 

MLSDWiEAJSOTyR.  — Indecent  prints  and  libels— Indictable 
qjffence — Writ  of  error. — ^In  some  counts  of  an  indictment  the 
defendant  was  charged  with  imlawfuUy  and  knowingly  obtaining  and 
procuring  indecent  and  obscene  prints  and  libels,  m  order  and  for 
the  purpose  of  afterwards  publishing  and  disseminating  them; 
in  other  counts,  with  unlawfully  and  knowingly  preserving  a^  keep- 
ing in  his  possession  indecent  and  obscene  prints  and  libds,  with  the 
intent  and  for  the  purpose  of  afterwards  publishing  and  disseminating 
them :  Held,  on  writ  of  error,  that  the  former  counts  were  good,  as  the 
obtaining  and  procuring  the  indecent  prints  and  libels  for  the  purpose 
alleged,  was  an  act  done  in  commencing  a  misdemeanour,  and^  there- 
fore, an  indictable  offence ;  but  that  the  latter  counts  were  bad,  as 
they  alleged  no  act  done,  and  the  possession  of  the  prints  and  libels 
may  have  been  come  by  innocently.  Bugdale  v.  Begvtum  (in  error), 
22  Law  J.  (N.  S.)  M.  C.  50. 

PENALTY. — Alehouse  Act — Payment  to  treasurer  of  county — 
Town  certificate. — ^On  a  conviction  under  the  Alehouse  Act,  9  Qceo.  4, 
c.  61,  by  justices  of  a  borough  which  has  a  separate  commission  of  the 
peace,  out  no  court  of  Quad^r  Sessions,  the  portion  of  the  penalty 
which,  bv  sec.  126,  is  to  be  paid  to  the  treasurer  of  the  county  or  place 
for  which  the  justices  are  acting,  must  be  paid  to  the  treasurer  of 
the  county  in  which  the  town  is  situated,  and  not  to  the  treasurer  of 
the  borough.    Beg.  v.  Bale,  22  Law  J.  (N.  S.)  M.  C.  44. 

PEEJTJET . —  Costs  of  prosecutor — Forty  grieved.  —  Where  a 
defendant  was  convicted  on  an  indictment  for  perjury,  in  an  affidavit 
removed  by  himself  by  certiorari  into  the  Court  of  Queen's  Bench, 
the  prosecutors  were  held  entitled  to  costs,  under  the  statute  5  &  6 
W.  &  M.  c.  11,  as  parties  grieved  or  injured,  although  the  false 
swearing  failed  of  its  effects,  and  the  prosecutors  were  omy  interested 
as  executors  in  the  suit  in  which  the  false  affidavit  was  made. — Beg. 
V.  2%or,  21  Law  J.  (N.  S.)  M.  C.  221. 

P00E-EATE.--1.  IdabiUty  to— Birkenhead  Boch  trustees— JPub- 
lie  purposes. — It  is  not  of  itseu  a  ground  for  exemption  from  poor- 
rates  that  the  occupiers  of  land  are  trustees  incorporated  imder  Acts 
of  Parliament  for  public  purposes.  It  must  appear  from  the  pro- 
visions of  the  Acts  to  have  been  the  intention  of  the  Legislature 
that  the  funds  derivable  from  their  occupation  should  not  be  applied 
to  the  payment  of  poor-rates.  The  trustees  of  the  Birkenhead  Docks 
were  empowered  bv  the  Acts  incorporating  them,  and  providing  for 
the  construction  oi  the  docks,  &c.,  to  borrow  a  certain  sum  on  credit 
of  the  rates  and  tolls  granted  by  the  said  Acts,  and  of  any  property 
thereby  vested  in  them,  and  if  necessary  to  mortgage  the  same.  The 
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maximum  tolls  and  dues  to  be  demanded  and  received  by  the  trustees 
were  stated  in  the  Acts,  but  tte  trustees  were  at  liberty  to  fix  and 
determine  the  tolls  to  be  taken,  provided  they  did  not  exceed  the 
amount  stated  in  the  Act,  and  &om  time  to  time  to  reduce  or  alter  and 
again  to  raise  such  tolls.  The  Acts  further  provided,  that  all  sums 
arising  from  the  sale  of  any  lands,  or  the  rents  thereof,  should  be 
applied  by  the  trustees  in  keeping  in  repair  and  maintaining  the 
docks  and  other  works  made  under  the  authority  of  the  Acts,  and  of 
paying  officers  and  servants  and  otherwise  carrying  the  Acts  into 
execution,  and  also  to  the  payment  of  interest  and  repaying  the 
principal  borrowed,  under  such  regulations  and  conditions  as  the 
trustees  might  from  time  to  time  think  reasonable :  Held  (assuming 
all  the  purposes  to  which  the  trustees  were  directed  to  apply  the 
sums  received  by  them  to  be  public  purposes),  that,  as  there  was 
nothing  in  the  Acts  to  show  that  the  trustees  might  not  lawfully 
raise  m)m  the  rates  and  tolls  a  sum  sufficient  to  meet  such  purposes, 
and  pay  poor-rates  and  other  charges,  they  were  liable  to  be 
rated  to  the  poor-rate  in  respect  of  buildings  upon  the  land  vested 
by  the  Acts  in  the  trustees.  Beg.  v.  Trustees  of  Birkenhead  Dock^ 
21  Law  J.  (K  S.)  M.  C.  209. 

2.  WatertDorks — Occupation  hg  commissioners — Net  value — PWn- 
eiple  of  calculation. — The  commissioners  of  the  Kuddersfield  water- 
works, under  two  private  Acts  of  Parliament, -were  the  proprietors 
of  reservoirs,  &c.,  m  the  township  of  Longwood,  for  the  supply  of 
water  to  the  town  of  Huddersfield,  and  to  secure  a  supply  of  water 
to  certain  millowners  and  occupiers  in  Longwood.  The  commissioners 
were  bound  by  their  Acts  to  nimish  water  gratis  in  case  of  fire,  to 
supply  it  at  one  penny  per  100  gallons  for  watering  the  streets,  and 
to  the  consumers  at  certain  specified  rates,  so  calculated,  that 
the  water-rates  were  not  in  any  one  year,  after  payment  of  the  ex- 
penses, to  exceed  71,  10s.  per  cent,  on  the  amount  which  should  be 
owing  by  the  commissioners  in  respect  of  the  loan  which  they  were 
empowered  to  raise  on  mortgage  of  the  works  and  water-rents ;  and 
after  the  discharge  of  the  whole  of  the  said  loan,  the  water-rents  were 
to  be  reduced,  so  as  merely  to  cover  current  expenses.  The  com- 
missioners were  rated  to  the  relief  of  the  poor  on  the  sum  of  490^., 
the  Sessions  finding  that  sum  to  be  the  estimated  net  rateable  value 
of  all  the  reservoirs,  pipes,  and  other  apparatus  in  Longwood,  taken 
in  connection  with,  and  as  part  of^  the  entire  works  in  Longwood  and 
Huddersfield,  being  made  up  of  300Z.,  the  estimated  net  annual  value 
of  all  the  reservoirs,  and  1SN02.,  the  net  annual  value  of  the  pipes  and 
other  apparatus  in  Longwood.  The  Sessions  also  found  that  a 
tenant  of  the  entire  waterworks,  if  released  from  the  restrictionv  in 
the  Acts  of  Parliament,  and  able  to  exercise  his  discretion  as  to  the 
amoimt  of  water-rents  and  rates,  might  calculate  with  reasonable 
certainty  on  a  gross  revenue  of  2,000Z. ;  and  that,  afber  deducting 
800Z.,  the  fair  average  of  the  current  annual  expenses,  and  the  siun 
of  1,100Z.,  proved  and  admitted  to  be  a  proper  annual  deduction  for 
repairs,  renovations,  and  tenant-profits,  the  residue  of  1,100^.  repre- 
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sented  the  net  rateable  value  of  the  entire  works ;  but  that  if  such 
tenant  was  to  be  considered  as  subject  to  the  restrictions  in  the  Acts, 
he  could  make  no  profit  at  all :  Held,  by  Coleridge,  J.,  that  sub- 
stantially the  consumers,  and  not  the  comniissioners  as  a  separate 
body,  were  the  occupiers  and  the  parties  rated,  and  that  the  use  and 
employment  of  the  water,  and  not  merely  the  water-rents,  constituted 
the  value  of  the  occupation.  That  the  restriction  imposed  by  the 
Acts  amounted  to  no  more  than  an  arrangement  between  the  com- 
missioners and  consumers,  as  one  body,  of  the  terms  upon  which  the 
benefits  of  the  occupation  were  to  be  enjoyed,  and  could  have  no 
bearing  on  the  question  of  the  amount  of  rateable  value  as  between 
the  consumers  and  the  inhabitants  of  Longwood.  That,  therefore, 
assuming  the  sum  of  490Z.  to  be  the  proper  portion  of  the  1,100/., 
which,  according  to  the  above  finding  of  the  Sessions,  had  been 
arrived  at  on  a  right  principle  as  the  net  rateable  value  of  the  entire 
works,  the  commissioners  were  properly  rated  on  that  amount  for  the 
township  of  Longwood :  Held,  by  Wightman,  J.,  and  Crompton, 
J.,  that  the  principle  put  in  the  finding  of  the  Sessions  of  a  tenant 
released  from  restrictions,  and  at  liberty  to  charge  any  rates  he 
pleased,  did  not  iumish  the  proper  criterion  for  ascertaining  the 
rateable  value  in  this  particular  case ;  but  as  no  other  ground  was 
shown  for  altering  the  rateable  value  from  490Z.,  that  sum  must  be 
taken  to  be  as  found  by  the  Sessions  the  proper  proportion  or  rate- 
able value.  Beg.  v.  Churchwardens  of  Longwood,  21  Law  J.  (N.  S.) 
M.  C.  215. 

PEACTICB. — Judge  at  chambers — Jy/nsdiction  —  Writ  of  proce- 
dendo,— A  judge  at  chambers  has  jurisdiction  to  make  an  order  lor  the 
issuing  of  a  writ  of  procedendo  to  send  back  proceedings  removed  by 
certiorari  from  an  inferior  court ;  and  it  is  a  matter  for  the  discretion 
of  the  judge  whether  or  not  a  summons  to  show  cause  should  not  in 
the  first  instance  be  granted.  Beg,  v.  Scaife  and  otliers,  21  Law  J. 
(N.  S.)  M.  C.  221. 

BATE. — 1.  Rateable  value — Sh^huilding-gard  tvith  floating  dock. 
— The  occupier  of  a  shipbuilding-yard  on  the  shore  of  a  tidal  and 
navigable  river,  constructed  a  floating  dock  in  the  river  opposite  the 
yard,  which  was  used  in  the  following  manner : — When  a  vessel  re- 
quired repair,  the  dock  was  hauled  into  deep  water,  where,  by  taking 
out  plugs,  it  was  made  to  sink  and  ground ;  the  gates  were  then 
opened  and  the  vessel  hauled  into  the  dock,  and  allowed  to  settle 
down  in  it  as  the  tide  fell.  At  low  tide  the  dock-gates  were  again 
closed  and  the  plugs  replaced,  and  any  water  that  remained  was 
pumped  out.  With  the  next  tide  the  dock,  with  the  vessel  in  it, 
floated  and  was  hatded  towards  the  shore,  and  moved  by  chains  about 
thirteen  feet  from  the  building-yard.  To  enable  the  workmen  to  get 
to  their  work,  a  plank  was  laid  nrom  the  building-yard  to  the  floating 
dock.  Two  of  the  mooring-chains  were  attached  to  anchors  in 
the  bed  of  the  river,  and  two  others  were  fastened  to  posts  standing 
in  the  building-yard.     When  the  repairs  were  finished,  the  dock  was 
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again  sunk  in  deep  water,  and  the  gates  being  then  opened,  the 
vessel  was  hauled  out:  Held,  that  as  the  floating  dock  had  no 
necessary  connection  with  the  shipbuilding-jard,  it  could  not  en- 
hance its  rateable  value.  Beg,  v.  Morrison  and  another,  21  Law  J. 
(N.  S.)  M.  C.  14. 

2.  Tolls — Principle  of  rating, — A  company  was  empowered  bv 
Act  of  Parliament  to  establish  a  ferry  over  the  river  Tyne,  where  it 
is  public,  tidal,  and  navigable,  and  to  make  landing-places  on  each 
side  of  the  river,  and  to  take  certain  tolls  from  persons  passing  over 
the  ferry.  The  bed  of  the  river  below  low-water-mark  was  in  the 
parish  of  N.,  and  the  landing-places  in  the  respective  townships  of 
N.  S.  and  S.  S.  The  ferry-boats  worked  by  steam  did  not  alwavs 
pursue  the  same  track  in  crossing,  and  were  while  afloat  in  the 
parish  of  N. ;  the  tolls  were  collected  at  the  landing-place  in  S.  S. 
The  company  were  rated  as  occupiers  of  "a  ferry,  landing,  and  tolls'* 
in  N.  S.,  at  half  the  net  annual  profit  of  the  tolls,  after  making 
proper  deductions:  Held,  first,  that  the  tolls  could  not  be  rated 
directly  as  appurtenant  to  the  landing-places,  or  indirectly  as  a 
profit  earned  by  the  use  of  the  landing-places.  Secondly,  that  the 
rate  ought  properly  to  be  laid  on  the  landing-place  in  N.  S.,  accord- 
ing to  its  value,  as  enhanced  by  being  available  for  the  purpose  of 
earning  the  toll.  Thirdly,  that  the  mileage  principle  was  not  applica- 
ble, and  that  a  portion  of  the  profits  coula  not  be  assessed  on  the 
two  landing-places,  according  to  the  proportibns  which  their  dimen- 
sions bore  to  the  length  of  the  transit  over  the  river.  Iteg.  v.  The 
J^orth  and  South  Shields  Ibrrg  Company,  22  Law  J.  (N.  S.)  M.  C.  9. 

EEMOVAL,  OEDBE  OF.—  Want  of  notice— Jmisdietion.— 
"Where  an  order  of  removal  has  been  duly  served,  but  no  notice  of 
chargeabDity  or  grounds  of  removal  have  been  sent  to  the  appellant 
parish,  the  want  of  service  of  these  latter  documents  does  not  deprive 
the  Quarter  Sessions  of  jurisdiction  to  hear  an  appeal  against  the 
order  of  removal ;  but  the  omission  to  serve  them  may  be  made  the 
matter  of  a  ground  of  appeal.  Beg,  v.  The  Becorder  of  Shrewsbury, 
22  Law  J.  (N.  S.)  M.  C.  2. 

SESSIONS. — Bevieunng  decision — Secondary  evidence — Proof  of 
search, — Where  the  Sessions  have  decided  that  sufficient  search  had 
not  been  made  for  an  agreement  to  let  in  secondary  evidence  of  its 
contents,  this  Court  w3l  not  interfere  with  their  decision,  unless  it 
sees  clearly  that  the  Sessions  were  wrong.  An  agreement  having 
been  traced  to  the  possession  of  P.,  a  witness  was  called  who  stated 
that  he  went  to  P.,  and  asked  him  whether  there  was  any  agreement 
between  himself  and  the  pauper  respecting  a  house.  P.  said :  "  I 
cannot  say  for  a  certainty, — I  will  search;*'  and  then  directed  his 
clerk  to  search.  The  witness  and  the  clerk  then  searched  P.'s 
office,  and  could  not  find  the  agreement.  P.  was  not  called  as  a 
witness.  The  Sessions  held  that  there  was  no  sufficient  proof  of 
search  without  calling  P.     The  Court  refused  (upon  a  case  stated) 
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to  interfere  with  the  decision.     Be^.  v.  The  Liberty  of  Saffron  SiU, 
Ration  Garden,  and  My  BenU,  22  Law  J.  (N.  S.)  M.  C.  22. 

SETTLEMENT.— J/%J<Mfwfc  child— Bemoval  after  sixteen.— 
The  7lBt  section  of  the  4  &  5  Wm.  4,  c.  76,  which  provides,  that  a 
child  bom  a  bastard  after  the  passing  of  the  Act,  '*  shidl  have  and 
follow  the  settlement  of  the  mother  of  such  child  until  such-  child 
shall  attain  the  a^e  of  sixteen,  or  shall  acquire  a  settlement  in  its 
own  right,"  &c.,  does  not  take  away  the  birth-settlement  which  a 
child  bom  a  bastard  had  before  the  Act  passed,  and  such  child  maj, 
after  it  has  attained  the  age  of  sixteen,  be  removed  to  the  parish  of 
its  birth,  although  the  mother,  before  it  had  attained  that  age,  had 
acquired  a  settlement  in  a  different  parish.  The  Churchtoardens  and 
Overseers  of  St,An&rew^8y  Worcester,  appellants;  The  Churchwardens 
and  Overseers  ofBodenham,  respondents,  22  Law  J.  (N.  S.)  M.  C.  39. 

SHEEIFF,  DUTY  OY—Clerh  of  Peace— Liability— Assistant 
Clerk  ofFeaee — Beceipt  of  fines. — The  duty  of  the  sheriff,  with  respect 
to  the  roll  of  fines  sent  to  him  by  the  derk  of  the  peace,  pursuant  to 
stat.  3  Geo.  4,  c.  46,  is  not  purely  ministerial,  ana  the  sheriff  is  not 
justified  in  levying  a  fine  stated  in  the  roll  to  be  unpaid,  when  the 
amount  has  been  paid  to  the  sheriff  himself^  before  receiving  the  roll. 
The  deputy  clerk  of  the  peace  is  authorized  to  receive  the  amount  of 
fines  imposed  at  the  Quiurter  Sessions ;  and  if  he  receives  the  mone^, 
and  omits  to  notify  the  receipt  in  the  roll,  and  damage  accrues  m 
consequence  to  the  party  fined,  the  latter  may  maintain  an  action 
against  the  deputy  derk  of  the  peace  for  negligence.  QucBre,  whether 
the  deputy  clerk  of  the  peace  is  liable  for  acts  of  negligence  of  the 
assistant  whom  he  appomts,  pursuant  to  stat.  59  Geo.  3,  c.  28,  to 
record  the  proceedings  of  the  justices  sitting  in  a  second  court  at 
the  Quarter  Sessions.    Wildes  v.  Morris,  22  Law  J.  (N.  S.)  M.  C.  4. 


BANKRUPTCY. 


Comprising  the  Cases  contained  in 
22  Law  Journal  (N.  S.),  part  3. 


AFFIDAVITS  SWOEN  ABROAD,— Evidence— Bankrupt  Law 
Consolidation  Act. — An  affidavit  sworn  at  New  York  before  a  magis- 
trate, with  the  attestation  of  a  notary  annexed,  certifying  that  there 
was  such  a  person,  who  was  a  magistrate  of  that  city,  received  in  evi- 
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dence  under  the  248rd  section  of  the  12  &  13  yict.  c.  106.  Mc  pqrU 
Seid,  re  Came,  22  Law  J.  (N.  S.)  Bank.  6. 

BANKRJTPTGY.—Befiiiol  rfcer^fieate—  BehearUiff,— Where, 
under  the  5  &  6  Yict.  c.  122,  the  eommissioner  has  rdTused  the  bank- 
rapt  his  certificate,  he  has  no  jurisdiction  to  renew  his  decision.  The 
12  &  13  Yict.  c.  106,  does  not  enable  ihe  eonunissioner  to  review  his 
decision,  except  upon  the  special  grounds  set  forth  in  ihe  207th  sec- 
tion of  that  Act.    Mp  parte  JBRgginton,  22  Law  J.  (N.  8.)  Bank.  11. 

PETITION  OF  APPEAL  AGAINST  ALLOWANCE  OT 
CEETIPICATE.— A  bankrupt  having  been  allowed  his  certificate 
by  the  ccHmnissioners,  with  a  suspension  for  three  months,  went  out 
of  the  jurisdiction,  and  the  petitioning  creditors  appealing  against  the 
allowance  of  the  certificate  altogether,  were  unable  to  serve  him  with 
the  petition,  which  was  accordingly  dismissed  with  costs  as  a^gainst 
assignees ;  but  the  petitioners  agreeing  not  to  present  another  petition, 
without  costs  as  against  the  bankrupt.  Ex  parte  Myre,  re  Beltan, 
22  Law  J.  (N.  S.)  Bank.  3. 

PEOOP — Iti^ht  of — Covenant  of  marriage  settlement,  — A  trader 
in  his  marriage-settlement  covenanted  with  trustees  to  pay  them 
8,0002.  out  of  the  first  capital  moneys,  or  real  or  personal  estate, 
or  capitalized  income,  of  or  to  which  he  should  be  or  become  possessed 
or  in  anywise  entitled,  after  the  solemnization  of  the  marriage,  within 
six  months  after  he  should  have  become  so  possessed  or  entitled.  The 
marriage  took  place,  but  the  money  was  not  paid.  The  trader  was 
possessed  of  stock  in  trade  and  other  efiects  far  exceeding  in  value 
the  3,000Z.  down  to  the  time  when  he  became  bankrupt,  and  for  a 
long  time,  more  than  six  months  after  the  date  of  the  settlement, 
more  than  enough  to  pay  all  his  debts  for  the  time  being,  including 
the  3,000Z.  The  trustees  tendered  a  proof,  but  the  same  was  refused ; 
but  on  appeal :  Held,  that,  as  the  bankrupt  had  property  six  months 
aft;er  a  settlement  more  than  enough  to  satisfy  the  3,0002.,  and  as 
there  was  a  breach  of  the  covenant  by  non-payment  at  the  end  of  six 
months,  the  trustees  were  entitled  to  prove.  Ik  parte  JEvans,  re 
Wass,  22  Law  J.  (N.  S.)  Bank.  5. 

SURPLUS  OF  BANKETJPT'S  'ESTATES,— l^rustee— Costs-- 
JPublic  police/, — A  trader,  who  was  in  insolvent  circumstances,  was  the 
owner  of  leasehold  property,  which  was  charged  with  an  annuity. 
He  committed  an  act  of  bankruptcy,  and  after  that  A.  B.  paid  off*  the 
arrears  of  the  annuity  and  another  sum,  making  900Z.,  and  with  the 
concurrence  of  the  trader  took  an  absolute  assignment  of  the  annuity 
and  arrears.  Then  the  trader  was  adjudicated  bankrupt,  and  assignees 
of  his  estate  were  appointed,  after  which  A.  B.  bought  the  leasehold 
property  so  charged,  and.  the  same  was  assigned  to  a  trustee  for  him. 
Upon  a  bill  being  filed  by  the  assignees,  the  sale  of  the  annuity,  and 
of  the  leasehold  were  set  aside  as  fraudulent  and  void,  with  costs,  to  be 
paid  by  A.  B.  to  the  solicitor  of  the  assignees.  An  order  was  made 
in  the  bankruptcy,  by  which  it  was  declared  that  the  or(Jer  as  to  costs 
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in  the  decree  was  to  be  without  prejudice  to  any  question  between 
the  trader  and  A.  B.  The  trader  obtained  his  certificate,  and  the 
leaseholds  having  been  sold,  and  all  the  debts  paid,  there  remained  a 
surplus.  The  trader  assigned  all  his  effects  for  value,  and  the  pur- 
chaser claimed  the  surplus,  but  A.  B.  insisted  that  he  was  entitled  to 
be  repaid  out  of  it  such  costs  of  the  proceedings  in  Chancery  and 
Bankruptcy  as  he  had  paid  to  the  assignees ;  but  the  Court  held  that 
he  was  not  entitled  to  them  as  agunst  the  trader  or  his  assignee  iat 
value,  because,  if  he  and  the  trader  were  trustee  and  cestui  que  trust 
in  the  purchase,  he  had  set  up  an  adverse  title  to  the  tnider ;  and 
because,  if  he  and  the  trader  had  in  the  purchase  combined  to  defeat 
the  creditora,  it  would  be  against  public  policy  to  give  him  the  costs : 
and  held,  therefore,  that  the  purchaser  from  the  trader  was  entitled 
to  the  surplus.  Ua;  parte  James,  re  Fratt,  22  Law  J.  (N.  S.) 
Bank.  8. 
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CHANCERY. 
Comprising  the  Cases  contained  in 


21  Law  Journal,  part  12. 

22  Law  Journal,  parts  1,  2,  and  3. 

5  De  Gex  and  Smale,  parts  1  and  2. 
9  Hare,  part  6. 

1  De  Gex,   MclS'aghten,   and  Gor- 
don, parts  2,  3,  and  4. 


2  De  Gex,   McNaghten,  and  Gor- 

don, part  1. 

3  McNaghten  and  Gordon,  part  4. 

14  Beavan,  part  3. 

15  Beavan,  part  1. 


ABATEMENT  OF  SmT.-^  Certificate  to  registrar —Costs,— 
When  a  suit  abates,  the  plaintiff's  solicitor  should  certify  this  fact  to 
the  registrar,  in  order  to  prevent  its  coming  into  the  paper.  Li  cases 
of  default,  the  defendants  are  entitled  to  the  costs  of  the  day.  Saner 
V.  Beavin,  14  Beavan,  646. 

ADMINISTRATIO'N.—Mortffaffees—  Trustees— Costs.— BUI  by 
the  owner  against  his  mortgagees  and  the  trustees  of  a  fund  to 
compel  payment:  Held,  to  be  a  suit  for  administration,  and  not 
redemption ;  and  the  costs  of  all  parties  were  ordered  to  be  paid  out 
of  the  fund  in  the  first  instance.  Bryant  v.  Blackwell,  15  Beavan, 
44. 

ADMINISTRATION  SUIT.— 1.  Infant  cestui  que  trust— Con- 
tract for  sale — Completion, — In  an  administration  suit  instituted  by 
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an  infant  cestui  que  trust,  under  a  will,  against  the  executors,  one  of 
the  executors  admitted  that  part  of  certain  sums  advanced  hy 
him  on  mortgage  formed  part  of  the  trust  estate.  An  order  was 
made  in  the  suit  for  the  completion  of  contracts  for  sale  of  the  mort- 
gaged property  which  had  been  entered  into  by  the  executor.  Under 
tbM(  order  the  purchase-moneys  were  paid  into  court  to  the  credit  of 
the  cause.  The  order  directed  the  executor  to  execute  the  convey- 
ances,  and  deliver  the  title-deeds  of  the  petitioners ;  but  the  executors* 
solicitors  refused  to  give  np  the  deeds,  claimiiif^  a  lien  upon  them  for 
costs  due  from  the  executor,  and  advances  ma&  for  the  maintenance 
of  the  plaintiff:  Held,  that  the  Ck)urt  had  jurisdiction,  on  petition,  to 
order  the  solicitors  to  deliver  up  the  deeds.  Francis  v.  Francis^ 
2  D.  M.  &  Gt.  73. 

2.  Besiduafy  legatees — Beal  estate, — Legatees  and  annuitants  are 
bound  by  the  proceedings  in  a  suit  for  amninistration  between  the 
executors  and  residuary  legatees  and  devisees,  although  there  may  be 
a  question  as  to  the  debts  being  primarily  charged  on  the  real  estate, 
and  which  may  incidentally  affect  them.  Therefore,  after  decree  in 
such  a  suit,  legatees  cannot  sustain  an  administrai^on  suit  against 
'  the  executor.     Jenmngs  v.  Faterson,  15  Beavan,  28. 

ADMITTANCE.    See  Copthold. 

AGBEEMENT.— Specific  perfarmance—Fatentees.^BiH  for  the 
specific  performance  of  an  agreement  made  between  patentees  for 
the  use  of  their  respective  patents,  embodied  in  an  order  at  Nisi 
Frius,  the  defendants  admitting  that  they  were  bound  by  the  agree- 
ment, and  that  it  ought  to  be  specifically  performed,  but  disputing 
its  meaning ;  dismissed,  without  costs,  on  the  ground  that  the  agree- 
ment was  framed  in  terms  which  were  incapable  of  any  certain 
construction.     Tatham  v.  Flatty  9  Hare,  660. 

ALIEN. — Fesident  abroad — Musical  composition — Oopi/right, — 
An  alien,  resident  abroad,  composed  three  musical  pieces  in  a  foreign 
country,  and  sold  the  copyright  in  this  country  to  the  plaintiff,  a 
British  subject,  who  published  it  in  London.  Tne  work  was  on  the 
same  day  published  in  Prussia.  On  motion  in  a  suit  instituted  by 
the  purchaser  of  the  copyright  against  a  person  who  had,  without 
leave,  published  the  three  musical  compositions  in  this  country: 
Held,  ttiat  the  publication  was  within  the  Copyright  Act,  5  &  6  Vict. 
c.  45,  and  the  Court  granted  an  injunction  restraimng  the  unauthorized 
publication.  The  copyright  of  a  work  of  an  alien  was  sold  to  a 
British  subject,  who  pubhshed  it  in  this  country  in  1844.  The  copy- 
right was  infringed  in  1849,  but  the  state  of  the  law  then  rendered  it 
very  doubtful  whether  the  copyright  was  protected,  and  the  purchaser 
merely  protested  against  it.  The  Exchequer  Chamber  had  established 
the  general  question  of  copyright  in  an  alien ;  he  filed  his  bill,  and 
moved  to  restrain  the  publication  of  the  pirated  work :  Held,  that 
there  had  been  no  such  delay  as  to  disentitle  him  to  an  injunction. 
JBiMPton  V.  James,  5D,  &S.  80. 
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ANNUITY.— F«i*r  and  ptmha^f^WUl--Consintetion—WUls 
Act. — ^A  testator  deyised  his  real  estates  to  a  deyiaee  in  fee,  charged 
with  certain  annuities  or  annual  rent-charges  to  two  annuitantB: 
Held,  on  special  case,  that  the  annuitants  took  the  annuities  for  life  ^ 
that  the  28th  section  of  the  Wills  Act  (1  Yict.  c.  26)  (mlj  applies  to 
estates  vested  in  or  in  the  power  of  the  testator,  »nd  not  to  estates 
or  interests  created  de  novo  by  his  will;  and  that  a  purchaser  could 
not  maintain  an  objecti(»i  to  the  Tender's  title,  or  refuse  to  execute 
the  contract  ioic  purchase,  upon  the  ground  that  the  annuities  were 
given  in  fee,  and  not  lor  lives.  SieholU  v.  Sawhes^  22  Law  J. 
(N.S.)  Chan.  254. 

APPOINTMENT.— iJ^^Vjfidfi  rf  ^executum^Deed.—JLymAow, 
upon  her  marriage,  settled  her  real  and  personal  property  on  herself 
for  life,  and  reserved  to  herself  a  power  to  appoint  by  will,  during 
the  intended  coverture,  with  remainder  pver  on  de&ult :  Held,  that 
an  appoinianent  by  will,  after  the  determination  of  the  cov^uie,  was 
invalid.  Beal  estate  was  vested  in  a  trustee  in  fee  for  a  party  for 
life,  with  remainder  to  her  children  equally :  Held,  that  the  childrea 
took  life  estates  only,  all  wonb  of  limitation  being  omitted.  Becitals 
will  not  be  allowed  to  cut  down  the  clear  effect  of  the  operative  pact 
of  a  deed.     JSolliday  v.  Ov&rt(m,  21  Law  J.  (N.  S.)  Chan.  769. 

BANKING  COMPANY.-— 1.  Deltor  wi  Indior— Trustee  Act. — 
A  debtor  resident  in  Lidia  pledged  shares  held  by  him  in  a  joint- 
stock  banking  company,  in  England,  with  an  authcmty  by  letter  to  sell, 
which  was  communicated  by  letter  to  and  recognized  by  the  banking 
company.  The  creditor,  in  exercise  of  the  aothority,  sold  the  shares 
to  a  purchaser.  Upon  the  petition  of  the  purchaser :  Held,  that  the 
shares  were  "  stock,"  and  that  the  debtor  in  Lidia,  being  constmo- 
tively  a  trustee,  was  a  trustee  for  the  purchaser  within  the  Trustee 
Act,  1850 ;  and  the  Court  made  an  order  directing  a  specified  person 
to  transfer  the  shares  to  the  petitioner.  Under  the  1  Wm.  4,  c.  60, 
the  Court  was  prohibited  from  making  any  order  upon  such  a  petition 
until  the  rights  of  the  petitioner  had  been  ascertained  by  suit,  but 
the  Trustee  Act,  1850,  contains  no  such  prohibition.  Be  Angela, 
ex  parte  Frith,  5  D.  &  S.  278. 

2.  Winding  up  —  Petition — Intervention  of  Court.  —  The  12th 
section  of  the  winding-up  Act  gives  the  Court  a  discretion,  and 
where  it  appeared  that  the  majority  of  shareholders  were  attempting 
with  the  creditors  to  arrange  the  affairs  of  a  banking  company, 
which  had  stopped  payment,  the  Court  refused,  on  the  application  of 
a  single  shareholder,  to  make  an  immediate  order  for  winding  up  the 
company,  but  ordered  the  petition  to  stand  over  for  two  months,  to 
enable  the  company  and  creditors,  if  possible,  to  settle  the  a&irs 
without  the  intervention  of  the  Court.  Be  the  Monmouthshire  and 
Glamorganshire  Banking  Company,  15  Beavan,  74. 

BANKEUPT.— 1.  Befusal  of  certificate— Appeal— Opposition.— 
A  creditor  who  has  not  been  permitted  to  oppose  the  certificate 
before  the  commissioner,  on  the  ground  of  his  having  omitted  to 
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give  the  requisite  notice  of  his  intention  to  oppose,  isannot  be  heard 
in  support  of  the  commissioner's  decision  remcdng  the  certificate^ 
and  protection  on  an  appeal  from  that  decision.  The  bankrupt's 
certificate  ^ill  be  altogether  refused  if  it  appear  that  he  has  sj^s- 
tematically  bought  on  credit  to  sell  at  less  than  cost  price.  Easpdrte 
Rolthouie,  2  D.  M.  &  G.  287. 

2.  JPetiHon  id  annul  adjudieoHan — Btfa9al,—=-A.  petition  to  annui 
an  adjudication  ma^  be  presented  bj  a  creditor  to  the  commissioner^ 
and  it  is  sufficient  if  he  appeal  from  the  comnussioner's  decision  upon 
it  within  twenty-one  days,  although  miich  more  time  may  have 
elapsed  since  the  adjudication.  The  ciienmstance  that  an  order  to 
annul  will  leave  unimpeached  an  assignment  of  all  tlw  bankrupt's 
effects  to  the  creditor  applying  for  the  annulling  order,  is  not  suffi*- 
cient  ground  for  revising  to  annul  an  adjudication  unsupported 
by  the  legal  requisites.  Ex  parte  Bean,  re  WUkmson^  1  D.  M. 
&  G.  486. 

BANKEUPT  LAW  CONSOLIDATION  ACT.  — 1.  Certifl. 
cate — JLoss  hy  contract, — ^Bailway  stock  is  within  the  201st  sectioii 
of  the  Bankrupt  Law  Consolidation  Act,  which  provides,  that  no 
bankrupt  shall  be  entitled  to  certificate  who  has  within  the  period 
mentioned  in  the  Act,  lost  200Z.  by  any  contract  for  the  purchase  or 
sale  of  any  government  or  other  stock.  Ex  parte  Matheson,  1 D.  M. 
&  G.  448. 

2.  Jtmsdiction — Appointment  of  new  trustee, — Under  the  Bank- 
rupt Law  Consolidation  Act,  1849  (12  &  13  Vict.  c.  106,  s.  130), 
every  Vice-chancellor  has  jurisdiction  to  remove  a  bankrupt  trustee, 
and  appoint  a  new  one  in  his  stead.  Be  Heath,  re  Chiider^s  settle^ 
ment,  22  Law  J.  (N.  8.)  Chan.  110. 

3.  Section  78. — ^An  order  under  the  arrangement  clauses  of  the 
Bankrupt  Law  Consolidation  Act  gianting  protection  till  a  day 
certain,  and  not  till  further  order,  is  irregmar ;  and  where  a  trader 
Has  obtained  an  order  ex  parte  in  that  form,  it  afibrds  no  protection 
against  a  summons,  imder  the  78th  section  of  the  Act.  Ex  parte 
Bower,  1 D.  M.  &  G.  460. 

BAEON  AND  FEME.— 1.  Evidence— U  Sf  15  Viet,  c.  99.— A 
married  woman  instituted  a  suit  against  her  husband,  in  respect  of 
property  come  to  his  hands,  which  she  claimed  as  belonging  to  her, 
and  tendered  evidence  in  the  suit :  Held,  that  her  evidence  was  not 
admissible.    Alcooh  v.  Alcoch,  21  Law  J.  (N.  S.)  Chan.  856. 

2.  Release — Money  secured  hy  hond, — ^The  release  by  husband  and 
wife  of  a  sum  of  money  secured  by  bond  to  A.,  and  payable  to  the 
wife  after  A.'s  death :  Held,  not  binding  on  the  wife,  on  her  surviving 
both  A.  and  her  husband.  When  a  feme  covert  is  entitled  to  a 
reversionary  interest  in  a  chose  in  action,  the  release  of  the  husband 
is  as  inoperative  as  his  assignment  to  bind  his  wife's  right  by  sur- 
vivorship.   Borers  v.  Acaster,  14  Beavan,  445. 

3.  S^aration-deed  —  Covenant — Breach — Injunction  —  Form  qf 
suit, — A  husband,  in  a  deed  of  separation,  having  entered  into  a 
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oovenant  with  trustees  not  to  molest  his  wife,  against  whose^t 
&c.  he  was  indemnified,  will  be  restrained  firom  doing  any  act  con- 
trary to  the  terms  of  his  covenant.  Sanders  y.  Bodwayy  22  Law  J. 
(N.  S.)  Chan.  230. 

4.  SettlemerU — Wife^s  equity — Assigfiment — Debts. — A  married 
woman  being  entitled  to  a  reversionary  interest  in  the  residuary 
estate  of  a  testator,  joined  her  husband  m  assigning  it  as  a  collateral 
security  for  the  payment  of  4,000^.,  &c»  He  i&erwards  became 
utterly  insolvent,  and  unable  to  maintain  his  wife  and  fanuly,  three 
of  whom  were  above  twenty-one.  A  sum  of  more  than  2,000^.,  part 
of  the  fund,  fell  into  possession,  and  upon  the  application  oi  the 
wife,  the  Court,  after  payment  of  costs  of  all  parties,  ordered  it  to 
be  settled  for  the  benefit  of  the  wife  and  her  children,  with  liberiy 
to  apply  upon  the  remaining  part  of  the  fund  falling  into  possession. 
Marshall  v.  Fowler,  22  Law  J.  (N.  8.)  Chan.  213. 

6.  Trustees^  Belief  Act — Covenant  to  settle. — Upon  the  marriage 
of  an  infant,  the  husband,  by  an  ante-nuptial  settlement,  covenanted, 
that  upon  his  wife  attaining  the  age  of  twenty-one,  he  would  join 
and  concur  with  her,  if  she  would  consent  thereto,  in  settling  upon 
her  and  the  children  of  the  marriage  certain  property,  to  which  she 
would  become  entitled,  for  her  separate  use.  The  wife  attained  her 
age  of  twenty-one,  and  refused  to  join  in  settling  the  property: 
Held,  that  the  settlement  was  inoperative.  After  the  wife  had 
attained  her  majority,  information  was  given  by  her  to  the  trustees 
of  the  will,  under  which  she  was  entitled  to  the  above  property,  that 
a  bill  would  be  filed  against  them,  charging  them  with  breaches  of 
trust,  and  seeking  an  account.  The  trustees,  after  this  notice,  paid 
her  share  into  court,  under  the  Trustee  Act.  Upon  petition  for 
payment  of  the  money  out  of  court,  the  trustees  were  reftised  their 
costs.     Be  Waring^  21  Law  J.  (N.  S.)  Chan.  784. 

6.  Widow — Trading — Bill  for  declaration  of  rights. — A  widow,  on 
the  death  of  her  husband,  entered  into  possession  of  the  small  real  and 
personal  property  he  had  left,  and  out  of  its  rents,  and  by  carrying 
on  his  trade,  maintained  herself  and  his  five  infant  children,  the 
three  eldest  of  whom  were  his  children  by  a  former  marriage.  Shortly 
after  the  husband's  death,  a  bill  was  filed  in  the  names  of  all  the 
children  by  the  maternal  grandfather  of  the  three  eldest,  as  their 
next  friend,  for  a  declaration  of  the  rights  of  the  infants,  and  for 
accounts,  and  the  appointment  of  guardians,  and  of  a  receiver.  The 
infant  plaintiffs,  by  their  next  finend,  presented  a  petition  in  the 
cause,  containing  imputations  against  the  widow  of  improper  treat- 
ment by  her  of  the  infants,  and  asking  the  appointment  of  guardians 
and  of  a  receiver.  The  Court  directed  a  reference  to  the  Master, 
who,  by  his  report,  approved  of  the  widow  and  her  co-executor  as 
the  guardians  of  all  the  children,  and  found  that  the  whole  income 
ought  to  be  allowed  for  their  maintenance.  The  Court,  on  petition, 
confirmed  this  report,  and  directed  that  the  receiver  should  pay  all 
the  income  of  the  property  to  the  widow  for  the  maintenance  of  the 
children,  thereby  leaving  all  parties  just  in  the  same  position  as  they 
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had  been  ill  before  the  suit  was  instituted ;  and  the  costs  of  all  the 
proceedings  were  ordered  to  be  paid  bj  the  next  friend,  and  all 
further  proceedings  were  stayed  until  mrther  order.  Anderton  v. 
Yates,  5  D.  &  S.  203. 

BENETIT  BTJILDINa  SOCIETY.— JTorf^o^e  on  leaseholds— 
Redemption,  —  The  owner  of  shares  in  a  benefit  building  society 
gave  a  mortgage  security  on  leaseholds,  for  sums  advanced  to  him  by 
the  society  m  respect  of  his  shares ;  he  subsequently  claimed  to  be 
entitled  to  redeem  the  premises  so  mortgaged,  upon  the  terms  of 
repaying  the  amounts  advanced  to  him  by  the  society,  less  the 
amount  of  subscriptions  which  he  had  paid,  and  the  proportion  of 
profits  in  the  society  to  which  he  was  entitled ;  and  he  instituted  a 
suit  for  redemption  accordingly  :  Held,  by  the  Lord  Chancellor  dis- 
missing the  bill,  that  he  was  not  entitled  to  redeem  except  upon  the 
terms  of  paying  all  sums  which,  according  to  the  rules  of  the 
socielr,  were  then  due,  or  mi^ht  thereafter  become  due,  during  the 
probable  duration  of  the  society.  Seagrwoe  v.  Pope,  1  D.  M.  & 
G.  783. 

CBASITY,— Trust  Junds— Investment— Beal  estate,— The  Court 
will  sanction  the  sale  of  a  piece  of  land  which  in  1747  was  purchased 
by  trustees  with  charitable  funds,  and  conveyed  to  them,  it  being 
plainly  advantageous  to  the  charity.  It  will  also  sanction  the  re- 
investment of  the  money  in .  real  estate,  and  the  Court  will  confer 
upon  the  trustees  powers  to  perpetuate  themselves  as  well  as  to 
lease  the  land,  there  being  such  powers  in  the  deed  conveying  the 
land  to  the  trustees  originally  purchasing.  JSa  parte  Overseers  of 
Foot  of  EccleshM,  21  Law  J.  (N.  S.)  Chan.  729. 

CLEEGT. — English  Presbyterians — Scotch  church — Free  church 
— Costs, — A  chapel  was  founded  in  England,  and  was  used,  and  ser- 
vice therein  was  performed  according  to  the  mode  of  worship  in  the 
established  church  of  Scotland :  the  Court  below  held  that  no  person 
could  enjoy  the  office  of  minister  who  was  disqualified  to  be  a  minister 
in  the  established  church  of  Scotland,  and  it  being  proved  that  the 
minister  had  become  so  disqualified,  he  was  ordered  to  be  removed, 
and  the  trustees  who  co-operated  with  him  were  also  removed,  and 
he  and  they  were  ordered  to  pay  the  costs  of  the  suit.  He  and  they 
appealed  from  the  decree,  but  the  same  was  wholly  affirmed.  Lord 
Chief  Justice  Cranworth  dissenting  from  part  of  the  decree,  by 
which  the  Court  below  declared,  that  no  minister  or  other  person 
is  qualified  for  or  is  competent  to  exercise  the  office  of  minister  or 
pastor  without  being  a  ucentiate  and  recognized  minister  of  the 
established  church  of  Scotland,  and  in  full  connection  therewith. 
An  application  was  subsequently  made  to  suspend  the  execution  of 
the  decree  of  the  Court  below,  pending  an  intended  appeal  to  the 
House  of  Lords,  but  the  Court  reftised  the  motion  with  costs. 
The  Attorney-General  v.  Murdoch,  21  Law  J.  (N.  S.)  Chan.  694. 

QOMj-MH^,— Tenant  f<yr  life— Mistake— Tenunt  in  tail—Tres- 
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passing  upon  mine — Mroneous  allegation. — ^A  tenant  for  life  of  a  coal- 
mine  filed  a  bill,  settinff  out  documents  which  showed  this  to  be  the 
state  of  his  title,  but  by  mistake  alleging  that  he  was  tenant  in  tail. 
The  prayer  of  the  bill  was  to  restrain  the  lessees  of  a  conterminous 
mine  firom  trespassing  upon  his  mine,  and  to  obtain  an  account  and 
payment  of  the  proceed  of  their  alleged  wrongful  workings  in  it. 
After  an  interim  order  was  obtained,  the  suit  was  compromised  in 
October,  under  an  agreement,  whereby  the  defendants  were  to  pay 
the  plaintiff  400Z.,  which  he  agreed  to  accept,  the  full  value  of  all 
coals  to  be  raised  firom  the  mine  in  question,  with  costs  to  be  taxed 
in  the  then  next  Michaelmas  Term,  and  if  reasonable  security  to  the 
plaintiff's  satisfaction  were  given,  six  months  were  to  be  allowed  for 
the  payment :  Held,  1.  That  the  erroneous  allegation  of  title  in  the 
bill  could  not  be  regarded  as  having  led  to  such  a  misapprehension 
of  it  as  would  prevent  a  Court  of  Equity  from  enforcing  the  agree- 
ment for  compromise.  2.  That  under  the  agreement  the  defendants 
were  not  entitled  to  have  the  plaintiff's  title  deduced  and  verified. 
3.  That  the  compromise  could  not  be  enforced  by  petition  in  the 
original  suit,  but  that  a  new  suit  was  properly  instituted  for  this 
purpose.    Richardson  v.  Ugton^  2  D.  M.  &  G.  79. 

COMMON  LAW  JUDGtES— Assistance  of,  in  «^w%.— Appli- 
cation for  the  assistance  in  equity  of  a  common  law  juclge,  under 
the  14  &  15  Yict.  c.  83,  is  to  be  made  through  the  Lord  Chan- 
cellor.   JSTfly  V.  Wilhmghhy,  22  Law  J.  (N.  S.)  Chan.  10. 

COMPANY.— 1.  Chntnhutorg-'IrregidaT  transfer.— Bj  the  deed 
of  settlement  of  a  joint-stock  company,  the  directors  were  specifically 
authorized  to  purchase  shares  of  members  under  certain  circum- 
stances, but  the  deed  contained  no  express  prohibition  restricting 
the  directors  from  buying  up  shares  generally.  The  company  be- 
coming embarrassed,  summoned  an  extraordinary  general  meeting, 
at  which  a  resolution  was  passed,  authorizing  the  directors  to  pur- 
chase and  take  a  transfer  of  the  shares  of  any  member  who  would 
lend  the  company  a  sum  of  money  equal  to  the  purchase-mone^  of 
his  shares.  The  notice  calling  the  meetinc;  did  not  state,  as  required 
by  the  deed,  the  specific  object  for  which  the  meeting  was  callea.  At 
a  subsequent  general  meeting,  at  which  the  resolution  was  read,  the 
directors  were  authorized  to  give  further  time  to  the  members  who 
had  not  yet  complied  with  the  terms  of  the  resolution.  W.  L.  then 
sold  his  shares  to  a  trustee  for  the  company,  upon  the  terms  stated 
in  the  resolution,  and  died  before  the  transfer  was  effected,  and  the 
directors,  at  the  instance  of  his  executor,  completed  the  requisite 
formalities  of  the  transfer :  Held,  that  the  resolution  of  the  extra- 
ordinary meeting  was  invalid  for  want  of  due  notice,  and  that  the 
subsequent  ratification  of  the  same  was  inoperative,  as  in  excess  of 
the  powers  of  a  general  meeting,  and  the  executor  of  W.  L.  was 
properly  retained  on  the  list  of  contributories  without  qualification. 
Observations  on  the  difficulty  of  applying  the  doctrine  of  acqui- 
escence to  joint-stock  companies.    Where  partnerships,  as  in  the 
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case  of  joint-stock  companies,  consist  of  a  great  number  of  indi- 
viduals, the  Court  will  hold  them  in  their  transactions  strictly  to  the 
terms  of  the  partnership  contract.  He  Vale  of  Neath  and  South 
Wales  Brewery  Company,  21  Law  J.  (N.  S.)  Chan.  088. 

2.  Same — Power  of  attorney, — In  July,  1849,  A.  gave  B.,  the 
secretaiy  of  a  joint-stock  company  in  the  course  of  formation,  a 
power  of  attorney,  authorizing  him  to  execute  the  deed  of  settlement 
m  the  name  of  A.  for  five  shares.  In  Aue^ust  a  correspondence 
passed  between  A.  and  B.  to  this  effect.  A.  desired  to  terminate  all 
connection  with  the  society.  B.  requested  A.  to  pay  the  calls.  A. 
hoped  the  directors  would  excuse  him,  and  B.  stated  that  the  direc- 
tors would  not  release  him.     Nothing  further  took  place  between 

A.  and  B.    In  October  the  company  was  completely  registered,  and 

B.  executed  the  deed  of  settlement  in  the  name  of  A.  The  company 
was  wound  up :  Held,  that  A.  had  not  revoked  the  power  of  attorney, 
and  was  properly  placed  on  the  list  of  contributories  of  the  company 
in  respect  of  five  shares.  Be  The  Sea^  Fire,  and  Life  Assurance 
Society,  ex  parte  Barton,  21  Law  J.  (N.  S.)  Chan.  781. 

3.  Meti/ring  member — Belease  against  losses, — By  the  terms  of  a 
joint-stock  banking  company's  deed  of  settlement,  it  was,  among 
other  things,  provided  that  nothing  in  the  deed  contained  should 
release  a  retirmg  member  from  his  share  of  the  losses  sustained 
by  the  company  up  to  the  period  of  his  retirement,  and  also  that 
the  half-yearly  batance-sheets  should,  as  between  shareholders,  be 
binding  and  conclusive.  A.  B.,  a  shareholder,  duly  transferred  his 
shares,  and  the  two  balance-sheets  immediately  preceding  the  trans- 
fer showed  the  affiurs  of  the  company  to  be  in  a  prosperous  con- 
dition. Pour  months  after  the  transier  the  bank  suspended  pay- 
ment, and  upwards  of  three  years  after  that  time  an  order  was 
obtained  for  the  winding  up  of  the  company.  The  person  who 
prepared  the  balance-sheets  deposed,  that  there  were  in  fact  con- 
siderable losses  sustained  by  the  company  in  the  two  years  preceding 
the  transfer:  Held,  nevertheless,  and  affirming  the  decisions  of  the 
Master  and  the  Yice-chancellor,  that  A.  B.  was  not  liable  as  a 
contributory.  Be  North  cf  England  Joint-Stock  Banking  Company, 
2  D.  M.  &  a.  113. 

4.  Betired  directors — Indenmity. — A  decree  was  made  declaring 
that  an  incorporated  company  were  bound  to  indemnify  its  retired 
directors,  and  a  reference  was  made  to  the  Master.  An  order  being 
afterwards  made  to  wind  up  the  company,  the  official  manager  was 
substituted  in  the  suit.  On  further  directions,  an  order  for  payment 
and  indemnity  was  made  on  the  official  manager,  and  the  Master  was 
directed  to  make  proper  calls  on  the  contributories  for  that  purpose. 
Form  of  order  in  such  a  case  where  the  plaintiffs  were  themselves 
contributories.     Oleadon  v.  JSJull  Glass  Company,  15  Beavan,  200. 

5.  Same — Action.  —  A  joint-stock  company  overdrew  its  account 
with  its  bankers,  and  was  subsequently  ordered  to  be  wound  up. 
The  amount  of  debt  was  disputed,  and  the  public  officer  of  the  bank 
(also  a  company)  carried  in  a  claim  before  the  Master,  who  refused 
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to  admit  it  as  a  daim  until  the  debt  was  proved  at  law.  The  Master  of 
tlie  Bolls  admitted  the  claim,  and  directed  an  action  to  be  brought ; 
but,  upon  appeal  to  this  Court,  it  was  held,  that  although  the  order 
at  the  Kolls  was  correct  in  admitting  the  clium,  it  must  be  altered  by 
giving  the  public  officer  of  the  bank  libertv  to  bring  such  action 
against  such  person  or  persons  as  he  should  be  advised.  .Ex  parte 
The  Hast  of  England  Banking  ConvpoMf^  re  The  Norwich  Yam 
Compan/y,  21  Law  J.  (N.  S.)  Chan.  822. 

6.  Same — Appeal  from  order  for  winding  up,  for  calls  for  expenses. 
— Seven  persons  were  elected  managing  committee  of  a  company, 
and  performed  acts  in  that  character.  The  scheme  proved  abortive. 
Actions  were  brought  against  one  of  the  seven,  and  he  obtained  an 
order  for  winding  up  the  company.  Others  of  the  seven  had  made  a 
similar  attempt,  but  were  not  in  time  to  do  so  before  the  order  was 
actually  obtained.  An  official  manager  was  appointed,  and  the  order 
was  prosecuted  with  the  concurrence  of  all  seven.  Eour  of  the  seven 
appealed  from  the  order  for  winding  up,  and  also  from  an  order  for  a 
call  to  pay  the  costs  and  expenses  and  the  debt ;  but  it  was  held, 
first,  that  whether  the  order  for  winding  up  were  rightly  or  wrongly 
made,  the  four  could  not  move  to  discharge  it ;  and,  secondly,  that 
the  order  for  the  call  wasproperly  made  on  the  seven  members  of  the 
managing  committee.  JE&  parte  Woohner  and  others,  re  The  Direct 
Exeter^  Plymouth^  and  Devonport  Baihoay  Company^  21  Law  J. 
(N.  S.)  Chan.  883. 

7.  Breach  of  trust, — ^A  railway  company  was  formed,  and  a  large 
number  of  shares  in  it  were  allotted,  and  a  considerable  sum  paid  in 
respect  of  deposits  on  the  shares.  A  managing  committee  of  the 
company  was  appointed,  and  a  finance  committee  with  power  to  draw 
cheques.  By  tne  direction  of  the  managing  committee,  large  sums, 
part  of  the  company's  funds,  were  employed  in  purchasing  shares  in 
the  market.  The  Master,  to  whom  the  winding  up  of  the  companv 
was  referred,  charged  the  members  of  the  finance  committee  with 
these  sums,  on  the  ground  that  the  managing  committee  was  impli- 
cated in  the  breach  of  trust.  The  Master's  order  was  overruled. 
Be  London  and  Birmingham  Extension  Bailvoay  Company,  21  Law  J. 
(N.  S.)  Chan.  835. 

8.  Calls — Policies  of  assurance. — A.  subscribed  the  deed  of  settle- 
ment of  a  joint-stock  company,  instituted  for  the  purpose  of  granting 
assurances  on  ships,  for  1,000  shares  of  25Z.  each.  By  the  deed  of 
settlement  it  was  declared  that  a  deposit  of  21.  2«.  should  be  paid  on 
each  share,  and  that  a  further  call  of  21.  2s.  might  be  made  by  the 
directors ;  but  that  no  further  call  should  be  made  without  a  previous 
resolution  of  the  shareholders  assembled  at  a  general  meeting.  The 
company  granted  several  policies.  The  company  was  afterwards 
made  bankrupt  under  the  7  &  8  Vict.  c.  Ill,  and  debts  were  proved 
against  it  to  the  amount  of  70,O0OZ.  and  upwards.  It  was  afterwards 
ordered  to  be  wound  up  under  the  Joint-Stock  Companies  Winding- 
up  Act.  The  Master  placed  A.  on  the  list  of  contributories,  and 
made  an  order  that  he  should  pay  25,00OZ.   Motion  that  the  order  as 


EquUy.  129 

to  the  call  should  be  discharged  was  refused.  Be  Merekant  Traders^ 
Shipy  Loan,  and  Assurance  Compam^  ex  parte  Lord  Talbot,. 2\  Law  J. 
(N.  S.)  Chan.  84.6. 

9.  Same — Oontrtlmtorp — Devisee.— A.  was  the  holder  of  shares  in  a 
joint-stock  companj,  the  members  of  which  had  hj  covenant,  not 
oinding  their  heirs,  engaged  that  the  partnership  should  continue  for 
ninetj-nine  years ;  that  were  should  be  no  right  of  survirorship,  and 
that  the  shares  should  be  deemed  personal  estate.  A.  died  in  1838, 
having  by  his  will  devised  his  real  estate  to  B.,  and  appointed  C.  his 
executrix.  At  the  time  of  his  death  the  company  were  solvent,  and 
i^  the  then  existing  liabilities  were  afterwards  discharged.  C,  after 
A.'s  death,  was  treated  as  the  proprietor  of  the  shares,  and  for  five 
years  received  dividends  upon  them,  as  executrix.  The  company 
became  insolvent,  and  it  appearing  that  the  testator's  personal  estate 
was  exhausted,  B.'s  name  was  put  on  the  list  of  contributories,  in 
his  character  of  devisee  of  the  real  estate:  Held,  reversing  the 
decision  of  the  Court  below^  that  B.  was  rightly  placed  on  the  list  of 
contributories.  The  statute  3  &  4  Wm.  4,  c.  104,  charges  debts  of 
every  description  on  the  real  estate  of  the  testator,  and  a  future  debt 
arising  out  of  a  previous  obligation  of  the  testator  is  within  the 
Act.  Be  St.  C^eorge  Steam-packet  Company,  21  Law  J.  (N.  S.) 
Chan.  832. 

10.  Same — Contributory — Verdict  at  law. — ^An  allottee  of  shares 
who  had  paid  his  deposit  and  received  an  undertaking  from  the 
directors  that  the  full  amount  of  the  deposits  should  be  returned  in 
the  event  of  an  Act  not  being  obtained,  subsequently  signed  a  decla- 
ration and  proxy  in  fevour  of  the  continuance  of  the  undertaking. 
The  declaration  was  fiUed  up  at  the  request  of  the  directors,  who 
stated  that  it  was  absolutely  necessary  for  them  to  proceed  to  obtain 
the  Act,  in  order  to  secure  the  expenses  of  the  undertaking,  which 
had  been  guaranteed  under  an  arrangement  with  another  railway 
company.  The  scheme  having  failed,  the  allottee  recovered  back  his 
deposits  in  an  action  at  law.  The  Master  having  twice  placed  his 
name  on  the  Ust  of  contributories,  it  was  held,  that  the  Master's 
decision  must  be  reversed,  and  the  name  expunged.  Be  The 
Dover  and  Deal  Baikoay  Compam,  ex  parte  Beardshaw,  22  Law  J. 
(N.  S.)  Chan.  15. 

11.  Same — Discretion  of  the  Court  as  to  windina^tip  order. — A  peti- 
tion was  presented  by  a  member  of  a  joint-stoci  company  that  the 
company  might  be  woimd  up,  on  the  ground  that  a  judgment  had  been 
obtained  against  it,  imder  which  a^  member  of  it  might  at  any  time 
be  called  upon  to  pay  15,000/.  it  appeared  in  opposition  to  the 
petition,  that  a  great  majority  of  shareholders  were  opposed  to  it ; 
that  the  assets  of  the  company,  when  realized,  would  be  greater 
than  their  debts ;  that  arrangements  had  been  entered  into  with  the 
judgment  creditor  relative  to  the  debt ;  that  the  company  had  ceased 
to  carry  on  business,  and  that  they  were  trying  to  wind  it  up  them- 
selves.   The  Court,  in  the  exercise  of  its  discretion,  imder  these 

VOL.  XLIX.  NO.  XCIX, — DIG.  * 


180  Digest  of  Cases. 

circmnBtanoes  declined  to  make  the  order.    British  Alkali  (hmpany, 
22  Law  J.  (N.  S.)  Chan.  241. 

12.  Same — lAahility  of  individual  contributories — Jurisdiction  of 
Master, — ^Directors  oi  one  railway  company  passed  a  resolution  to 
lend  money  to  the  directors  of  another  company,  on  their  personal 
responsibinty,  and  the  money  was  so  lent,  and  some  of  the  directors 
signed  a  guarantee  for  repayment.  Under  an  order  for  winding  up 
the  company,  the  directors  of  which  borrowed  the  money,  a  claim 
was  earned  m  on  behalf  of  the  lending  company,  but  it  was  dis- 
allowed ;  and  on  appeal,  it  was  held,  amrming  the  decision  of  the 
Master,  that  where  a  company  or  association  is  ordered  to  be  wound 
up,  the  Master  had  no  jurisdiction,  under  the  order,  to  take  cogni- 
zance of  a  clain^  not  alleged  to  be  due  &om  the  company,  but  only 
from  individual  members  of  it,  and  that  it  made  no  difference  that 
the  money  was  applied  for  the  purposes  of  the  company.  Ex  parte 
Wryghte^  re  The  Great  Western  Extension  Atmospheric  Eailway 
Company,  21  Law  J.  (N.  S.)  Chan.  807. 

13.  Same— Master* s  iwrisdiction  and  review. — The  17th  section  oi 
the  Winding-up  Amendment  Act,  1849,  is  retrospective,  as  well  as 
prospective,  ana  gives  the  Master  power  to  review  a  decision  made 
by  him  prior  to  the  passing  of  &at  Act.  Be  North  of  Enaland 
Joint-Stock  Banking  Company,  ex  parte  Orossfield,  22  Law  J.  (]N.  S.) 
Chan.  208. 

14.  Same — Member — Equitg — Estoppel. — ^Equitable  considerations 
will  be  regarded  in  determming  whether  a  party  is  a  member  of,  or 
contributor^r  to  the  liabilities  of  a  company,  under  the  Winding-up 
Acts.  Distinction  between  the  cases  where  directors  are  acting  in 
substantial  contravention  of  the  objects  and  scope  of  their  deed  of 
settlement,  as  in  Ex  parte  Morgan  (1),  Ex  parte  Lawes  (2),  and 
where  their  course  of  dealing  in  the  transfer  of  shares  has  not  been 
in  compliance  with  the  stnct  formalities  of  the  deed.  J.  S.  pur- 
chased 120  shares  in  the  company,  and  the  requisite  notices  of,  and 
consent  of,  directors  to  such  transfer  were  given.  J.  9.  did  not 
execute  the  deed  of  settlement,  but  he  executed  a  transfer  of  ten  of 
those  shares,  by  which  he  covenanted  with  the  public  officer  of  the 
company  to  observe  all  the  stipulations,  &c.,  of  the  settlement-deed. 
The  settlement-deed  provided  that  one  execution  of  the  deed  by  a 
shareholder  was  sufficient  for  all  his  shares.  J.  S.  afterwards  pur- 
chased other  shares,  making  altogether  700.  No  formal  deed  of 
transfer  was  executed  in  respect  of  any  of  these  shares  (exceijt  as 
above),  but  the  consent  of  the  directors  to  such  transfer  was  testified 
by  writing  across  the  notice  of  sale  "  transferred,"  which  was  signed 
by  one  of  the  directors.  The  deed  of  settlement  provided  that  such 
consent  should  be  testified  by  the  directors  sigmng  their  names  in 
the  margin  of  the  deed  of  transfer,  and  that  all  transfers  not  made 
in  accordance  with  the  deed  of  settlement  should  be  void :  Held, 
that  the  requisitions  of  the  deed  had  been  complied  with  in  sub- 
stance, and  that,  by  the  course  of  dealing  between  the  parties,  the 
directors  cOuM  not  dispute  J.  S.'s  title,  nor  J.  S.  his  liability  as  a 
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memBdr;  and  oonsequently,  that  J.  S.  was  liable  as  a  oonlributoiy 
in  respect  of  his  700  shares.  J.  S.  sent  to  the  office  of  the  company  a 
deed  of  covenant,  in  respect  of  a  transfer  of  shares  apparently  executed 
by  himself,  though  in  fact  his  name  was  s^ed  by  a  third  party,  and 
he  acted  under  the  deed,  and  received  benefits  under  it :  Held,  l^at 
his  executors  were  estopped  from  sayine;  that  it  was  not  his  deed. 
In  case  of  a  contract  for  purchase  of  shares,  and  an  incomplete  or 
informal  transfer,  the  vendor  had  an  equity  to  call  upon  the  pur- 
chaser to  clothe  him  with  the  legal  title,  and  this  equity  will  impress 
upon  the  latter  the  character  of  a  purchaser  upon  a  complete  con- 
tract. JBe  North  of  England  Joint-Stock  Ba/nking  Ckmpcmg^  ea 
parte  Strqfon*s  Ibeeoutors,  22  Law  J.  (N.  S.)  Chan.  194. 

15.  Seme — Stamp-office  return. — ^A  joint-stock  company  was  com- 
pletely registered,  and  a  person  applied  for  and  accepted  shares,  and 
paid  a  d^osit  on  the  shares  allotted  to  him.  The  company's  deed 
required  that  on  its  execution  the  names  of  the  parties  executing 
should  be  entered  on  the  list  of  shareholders,  and  be  returned  to  the 
Stamn-office^  <&c.,  and  thenceforth  they  should  have  the  privileges  and 
be  subject  to  the  liabilities  of  shareholders.  In  this  instance,  the 
deed  was  not  executed,  but  the  directors  entered  and  returned,  &c.» 
the  names :  Held,  nevertheless,  that  the  names  of  this  person  had 
been  properly  placed  by  the  Master,  under  a  windings-up  order,  on 
the  list  of  contributories  to  the  debts  and  liabilities  of  the  company. 
-Er  paHe  Yelland,  re  The  Fort  of  London  Ship-owners^  Society 
and  Afsuranee  Company,  21  Law  J.  (N.  S.)  Chan.  852. 

16.  Same — ThJcing  vp  shares, — A.  B.  consented  to  act  as  a  pro- 
visional committee-man,  and  signed  an  agreement  to  take  one  or 
more  shares.  He  was  then  requested  to  take  up  twenty-five  shares 
out  of  the  one  hundred  to  which  he  was  entiued,  ana  to  pay  the 
deposit  of  two  guineas  per  share.  Before  paying  the  required 
amount,  or  taking  up  the  shares,  the  undertaking  was  abandoned, 
and  the  provisional  committee-men  were  requested  to  pay  a  sum 
equal  to  the  deposit  upon  twentjr-five  shares,  to  cover  the  expenses 
incurred.  This  sum  was  then  paid  by  A.  B.,  and  subsequently  two 
further  sums  to  the  same  amount  were  paid,  upon  a  threat  of  being 
exposed  to  the  legal  proceedings.  The  Master  placed  A.  B.'s  name 
on  the  list  of  contributories :  Held,  upon  appeal  from  this  decision, 
that  A.  B.  had  never  consented  to  take  up  any  shares,  but  had  paid 
the  calls  upon  him  ca/usd  pads,  and  his  name  was  therefore  struck  off 
the  list  of  contributories.  Be  Wolverhampton,  Chester,  and  Bir- 
kenhead Junction  Baihoay  Company,  22  Law  J.  (N.  S.)  Chan.  218. 

CONVERSION.— IVwfl^n^  for  life^Baihoay  shares.-— A  testator, 
a  portion  of  whose  property  consisted  of  railway  shares,  bequeathed 
it  to  certain  persons  tor  their  lives,  and  after  the  decease  of  the 
survivor,  to  the  British  and  Foreign  Bible  Society,  and  the  Home 
Missionary  Society :  Held,  that  the  railway  shares  must  be  sold,  and 
the  produce  invested  in  stock,  and  that  the  question  whether  the 
railway  shares  were  within  the  provisions  of  the  Mortmain  Act,  was 
premature.     Thornton  v.  Mlis,  21  Law  J.  (N.  S.)  Chan.  714. 

*2 
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GONELICT  OF  IiAWB.—Cdlonial  law  e^Hf^-Jurisiietum-- 
Contract, — ^A  mortgagor,  resident  in  this  country,  mortgaged  by  deed, 
executed  in  England,  to  mortgagees,  also  resident  here,  real  estate  in 
Demerara,  and  before  the  mortgagees  completed  their  title  to  the 
mortgaged  property,  according  to  the  laws  of  Demerara,  the  mort- 
gagor became  bankrupt,  and  his  assignees  in  this  couniay  sold  the 
property  and  received  the  proceeds.  Whether  the  rights  of  the 
contraotixu;  parties  have  ceased  to  be  governed  by  the  law  of  Deme- 
rara, the  Msor  loci  rei  ait<By  and  must  be  governed  by  the  law  of  this 
country,  the  lex  loci  contractus^  quare,  Waterhduae  v.  Stansfield^ 
21  Law  J.  (N.  S.)  Chan.  881. 

COPYHOLD. — Devise^-Fower — Admittance — Fine — Specific 
pefformemce, — ^A  testator  devised  copyholds  to  such  uses  as  his  two 
trustees,  or  the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  within  twenty-one  years  after  the  death  of  such 
survivor,  should  by  deed  appoint,  and  subject  thereto,  to  the  use  of 
his  two  trustees,  their  hours  and  assigns  for  ever ;  and  he  directed 
them  to  sell  the  same,  and  gave  them  power  to  give  receipts  for  the 
purchase-money :  Held,  that  a  purchaser  who  had  agreed  to  buy, 
was  bound  to  complete,  on  having  a  proper  deed  of  appointment 
firom  the  trustees,  without  the  trustees  bemg  first  admitted.  Glass 
V.  Richardson,  22  Law  J.  (N.  S.)  Chan.  105. 

COSTS.    See  Abatembitt  op  Suit. 

CEEDITOE. — Defective  execution  of  a  power — Married  woman, 
— The  trusts  of  a  bond  debt,  due  to  A.,  a  married  woman,  were  de- 
clared to  be  for  A.  for  her  life  for  her  separate  use,  with  remainder 
for  such  persons  as  A.  should  by  deed,  to  be  executed  by  her  in  the 

Eresence  of  two  witnesses,  appoint,  with  remainders  over.  B.,  the 
usband  of  A.,  was  indebted  to  C.  A.  signed  a  letter  without  any 
attestation,  which  contained  a  declaration  that  she  deposited  the 
bond  as  a  collateral  security  to  C,  for  the  debt  due  to  bun  &om  B., 
and  the  letter  and  bond  were  ^ven  to  C.  The  body  of  the  letter 
had  been  written  bv  C.  and  given  to  B.,  who  placed  it  suddenly 
before  A.,  requiring  ner  signature,  and  in  consequence  of  his  urgent 
request  she  signed  it.  In  a  suit  to  enforce  C.'s  lien  on  the  bond : 
Held,  first,  that  A.'s  life  interest  in  the  bond  was  bound  by  the 
letter ;  but  secondly,  that  the  Court  would  not,  in  C.'s  favour,  supply 
the  defect  in  the  execution  of  the  power.  A  woman  being  entitied 
to  a  bond  debt,  due  to  her  &om  B.,  by  a  settlement  made  on  her 
marriage  in  1829,  assigned  it  to  a  trustee  upon  trust  for  A.,  for  her 
life  for  her  separate  use,  with  remainders  over.  In  1836  a  part  of 
the  debt  was  paid  to  A.  and  her  husband.  In  1842  C.  was  appointed 
sole  trustee  of  the  settlement.  In  1843  A.  charged  her  life  interest 
in  the  bond  debt,  in  favour  of  D.,  by  way  of  collateral  security  for  a 
debt  due  firom  her  husband  to  D.  In  1843  B.  died,  and  A.  took  out 
administration  to  B.  Bill  by  D.  against  C,  to  enforce  the  security, 
charging  him  with  the  wilful  default  for  omitting  to  get  in  the  p^ 
of  the  debt  paid  to  A.  and  her  husband^  and  the  residue  of  the  debt 
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due  from  the  etrtste  of  B. :  Held^  that  0.  was  not  liable,  and  the 
bill  was  diBmiflsed.  Thaekmll  t.  Gardiner,  21  Law  J.  (N.  S.) 
Chan.  777. 

BEBTOE  AND  CRW}lT0B.—8peciJlcftind--Batlway  company 
— JEquitMe  assignment. — ^An  agreement  between  a  debtor  and  a 
creditor,  that  the  debt  owing  shall  be  paid  out  of  a  specific  fund, 
coming  to  the  debtor,  or  an  order  riyen  oy  a  debtor  to  nis  creditor, 
upon  a  person  owin^  money  or  holcbng  funds  belonging  to  the  siyer 
of  the  order,  directmg  such  person  to  pay  such  funds  to  his  creditor, 
wiU  operate  as  an  equitable  assignment  of  such  debt  or  funds.  A 
railway  company  was  indebted  to  A.,  their  engineer,  who  was  greatly 
indebted  to  his  banker,  the  latter  hayinff  pressed  for  payment  or 
security.  A.,  by  letter  to  the  solicitors  of  the  company,  authorised 
them  to  receive  the  money  due  to  him  from  the  railway  company, 
and  requested  them  to  pay  it  to  the  banker.  The  solicitors,  by  letter, 
promised  the  banker  to  pay  him  such  money  on  receiving  it :  Held, 
that  this  did  not  amount  to  an  equitable  assignment  of  the  debt. 
liodich  V.  Gandell,  1  D.  M.  &  G.  763. 

DEED. — Illiterate  person — Mndence  of  the  nature  of  the  instrU' 
ment — Unprofessional  person, — ^An  illiterate  person  who  could  not 
write,  signed  an  instrument,  purporting  to  grant  all  his  property  to 
his  wife,  as  her  sole  and  absolute  property,  and  shortly  afterwards 
died.  On  a  suit  instituted  by  the  wife,  to  have  the  husband's  heir 
declared  a  trustee  for  her:  Held,  that  it  was  incimibent  on  the 
plaintiff  to  show  that  the  grantor  understood  the  nature  of  the 
mstrument,  and  as  the  evidence  merely  showed  that  the  instrument 
had  been  read  over  to  the  grantor  by  au  unprofessional  person,  who 
had  prepared  it,  as  to  whose  capacity  to  explain  it  there  was  no 
evidence,  except  such  as  rendered  such  capacily  very  doubtful,  the 
bill  was  dismissed.     Price  v.  Price,  1  D.  M.  &  &. 


DO  WEE. — Uquitahle  bar, — In  the  deed  of  settlement  made  on 
the  marriage  of  E.  S.,  an  adult  female,  it  was  recited  that,  "  for  pro- 
viding a  competent  jointure  and  provision  of  maintenance  for  the 
lady,  in  case  she  should  survive  her  husband,  the  father  of  T.  D.,  the 
intended  husband,  had  paid  to  T.  D.  3,0002.,  and  the  father  of  the 
lady  had  paid  to  T.  D.  851Z.,  and  had  covenanted  to  pay  him  a  fur- 
ther sum  of  500Z. ;  and  that  it  had  been  agreed  that  T.  D.  should  give 
a  bond  to  the  trustees  of  the  settlement,  conditioned  for  the  payment 
of  2,00OZ.  within  six  months  after  the  marriage ;  and  it  was  declared 
that  the  trustees  should  hold  the  2,0002.  upon  trusts  for  the  benefit 
of  the  husband  and  wife  for  their  respective  lives  in  succession,"  &c. 
T.  D.  gave  the  bond  accordingly,  and  died,  leaving  E.  S.  surviving  him, 
having  paid  500Z.  only  in  discharge  of  the  bond.  After  the  marriage 
T.  D.  acquired  real  estate,  which  he  sold  during  the  coverture.  Upon 
bill  by  the  wife  against  the  purchaser  claiming  dower:  Held,  upon 
appeal,  that  the  settlement  being  expressed  to  be  "  for  providing  a 
competent  jointure,"  must  be  understood  to  be  in  bar  of  dower,  and, 
reversing  the  decision  below,  that  the  partial  non-payment  of  the 
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money  secured  by  the  bond,  did  not  entitfe  the  widow  to  daim 
against  the  purchaser  of  the  husband's  real  estates  her  dower  pro 
tanto.  Equitable  bar  of  dower  depends  altogether  upon  contract,  and 
has  no  analogy  to  legal  bar  of  dower  under  the  Statute  of  Uses. 
The  observations  of  Sir  A.  Hart  in  Power  v,  Shiel  (1)  disapproved  oL 
Dyke  V.  Bendall,  21  Law  J.  (N.  S.)  Chan.  905. 

BQUITT. — Demwrrer  for  wani  of  debtor  and  creditor  aeeowKt. — 
A  bill  in  equity  will  not  Ue  for  a  simple  case  of  debtor  and  creditor 
account  ot  moneys  received  and  paid  by  one  party  on  account  of 
another,  notwithstanding  the  bill  alleges  that  the  debtcnr  sold  pro- 
perty of  such  plaintiff,  and  received  the  proceeds  on  his  account. 
FhUlifs  V.  FMUvps,  22  Law  J.  (N.  S.)  141. 

ESTATE. — Defendant  oumer — Receiver, — A  defendant,  who  is  the 
owner  and  occupier  of  an  estate  subject  to  a  charge  which  this  suit 
seeks  to  enforce,  will  be  compelled  to  attorn  to  a  receiver,  and  a 
reference  will  be  directed  to  the  Master  to  fix  an  occupation-rent. 
M)erett  V.  Beldvng,  22  Law  J.  (N.  S.)  Chan.  75. 

EVIDENCE.— 16  S[  16  Viet.  e.  86.--1.  A  cause  was  at  issue  before 
the  Chanceiy  Procedure  Amendment  Act  and  the  Orders  made  under 
it  came  into  operation,  but  no  evidence  had  been  taken.  The  Court 
in  the  exercise  of  its  discretion,  on  the  motion  of  the  defendants,  the 
plaintiff  opposing,  ordered  that  the  evidence  in  the  cause  should  be 
taken  according  to  the  method  prescribed  by  the  Act  and  Orders. 
Macintosh  v.  The  Qreat  Western  Bailway  Compamf^  22  Law  J. 
(N.  S.)  Chan.  70. 

2.  Parish  registers — Extracts — Law  of  evidence — Amendment  Act 
— Verification  of  signatv/re* — Under  the  14ith  section  of  the  statute 
14  &  15  Vict.  c.  99  (Lord  Campbell's  Act),  extracts  from  parish 
registers  of  baptinns,  marriages,  and  deaths,  purporting  to  be  signed, 
some  by  the  "incumbent,"  some  by  the  "rector,"  some  by  the 
•*  vicar,"  and  some  by  the  "  curate "  of  the  parishes :  Held,  to  be 
receivable  in  evidence,  on  a  petition  for  the  payment  of  money  out 
of  court,  the  Court  considering  that  each  incumbent  was  an  "  officer 
to  whose  custody,"  &c.,  within  the  meaning  of  the  Act.  Re  HalVs 
Estate,  22  Law  J.  (N.  S.)  Chan.  177. 

3.  Defendant — Examination  vivd  voce. — The  16  &  16  Vict.  c.  80, 
s.  15,  and  the  15  &  16  Vict.  c.  86,  do  not  empower  the  Court  to 
direct  an  examination  of  a  defendant  vivd  voce  in  the  Master's  ofiice, 
in  a  suit  at  issue  before  the  latter  Act  was  passed.  Booth  v.  Tom- 
linson,  22  Law  J.  (N.  S.)  Chan.  75. 

And  see  Baeon  aitd  Peme. 

PACTOES  ACT.  —Validity  of  pledges.— T)olQ  plaintiff  consigned 
pearls  to  a  Liverpool  merchant  for  sale,  and  drew  bills  upon  him  to 
an  amount  greater  than  the  value  of  the  pearls,  whicn  bills  he 
accepted.  The  Liverpool  merehant  then  handed  the  pearls  to  his 
London  agent  to  b^  sold,  and  drew  bills  upon  him  as  an  advance  on 
account  of  the  pearls.     The  London  agent  accepted  the  bills,  having 


Eqmty.  185 

notice  that  the  pearls  had  been  consigned  hj  the  plaintiff  for  sale. 
The  Xarerpool  merchant  became  insolvent,  and  the  bills  drawn  upon 
him  by  the  plaintiff  were  not  paid.  The  London  agent  sold  the 
goods  to  repay  himself  the  bills  drawn  upon  him  bj  the  Liverpool 
merc^iant.  Upon  bill  by  the  consignor  alleging  fraud  and  collusion, 
and  praying  that  the  London  agent  might  be  decreed  to  pay  him  the 
amount  produced  by  the  sale  of  the  pearls :  Held,  affirming  the  decree 
of  the  Court  below,  that  the  pledge  was  valid  within  the  5  <&  6  Yict^ 
c.  39,  as  made  bond  fide^  and  in  the  ordinary  course  of  business. 
Notice  to  the  pledgee  of  the  fstct  that  the  goods  were  transmitted  to 
the  consignee  with  directions  to  sell  simply,  will  not  vitiate  the 
pledge ;  9ecu%^  if  the  pledgee  had  notice  that  the  consignee  was  pro- 
hibited from  pledging.  NamUhaw  v.  Brown/riggy  21  I^w  J.  (N.  S.) 
Chan.  908. 

FAMILY  COMPEOMISE.— Foii  in  equity— Married  woman-- 
Next  friend — Appellate  Ckmrt,  —  To  render  a  family  compromise 
binding,  there  must  be  an  honest  disclosure  by  each  party  to  the 
other  of  all  such  material  fistcts  known  to  them  relative  to  the  rights 
and  title  of  either,  as  are  calculated  to  influence  the  judgment  in  the 
adoption  of  the  compromise ;  and  any  advantage  taken  by  either  of 
the  parties  of  the  known  ignorance  of  the  other  of  such  &Gt8,  would 
render  the  compromise  void  in  equity,  and  liable  to  be  set  aside.  A 
bill  by  a  married  woman  suing,  by  her  next  friend,  to  set  aside  a 
compromise  of  her  right  to  certain  i^  estates,  as  having  been  fraudu- 
lently obtained,  against  the  parties  to  the  fraud  and  her  husband, 
alleged  that  the  latter  had  refused  to  join  as  co-plaintiff;  this  refusal 
was  not  proved  in  the  cause,  and  the  husband  appeared  in  support  of 
the  bill.  An  objection  to  the  frame  of  the  suit,  that  the  husband 
ought  to  have  joined  as  co-plaintiff,  held  invalid.  It  is  no  objection 
to  a  decree  in  favour  of  a  plaintiff,  that  it  must  necessarily  benefit 
one  of  the  defendants.  When  a  decree  is  affirmed  upon  the  general 
merits  of  the  case,  an  objection,  founded  on  an  obvious  inadvertency 
in  such  decree,  and  which  might  have  been  taken  in  the  court  below, 
ought  not  to  affect  the  costs  of  the  appeal,  if  taken  for  the  first  time 
in  the  Appellate  Court.  Observations  with  respect  to  prolixity  in 
pleading,     ^ith  v.  Fimorribe,  3  M.  &  a.  653. 

FEME  COVEET.— 1.  Next  friend  ofSeeurity  for  coats.— The 
next  friend  of  a  married  woman  went  to  reside  abroad;  the  de- 
fendant was  held  entitled  to  the  security  for  costs  from  this  next 
friend,  or  to  have  a  new  next  friend  appointed.  Jlcoch  v.  Jlcock^ 
21  Law  J.  (N.  S.)  Chan.  740. 

2.  8uing  informd  pauperis — Costs, — The  Court  of  Chancery  haviQg  * 
given  a  married  lady  leave  to  sue  informd  pauperis,  on  evidence  that 
she  could  not  procure  a  next  friend,  made  a  decree  in  her  favour. 
One  of  the  defendants  appealed,  but  the  appeal  was  dismissed  with 
costs :  Held,  that  the  appellant  defendant  must  pay  the  lady  herself 
dives  costs.  Countess  of  Momington  v.  Earl  of  Mammgton^  21 
Law  J.  (N.  S.)  Chan.  738. 
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3.  Separate  ate — HudHHuTs  debts — Volimtarif  agreement, — A  mar- 
ried womfln,  to  whom  a  sum  of  money^  was  payable  for  her  separate 
use,  receiyed  a  cheque  from  the  Accountaut-Geiienl,  and  handed  it 
over  to  her  solicitor,  who  accompanied  her.  The  solicitor  was  on 
motion  ordered  to  pay  the  balance  to  his  client,  and  held  that  the 
onus  being  on  the  solicitor,  to  show  cause  for  not  paying  it  oyer,  he 
could  not  set  up  a  yoluntaiy  agreement  to  pay  1^  husband's  debt 
out  of  it.    Mawhood  y.  MUbanke^  15  Beayan,  36. 

FOEECLOSUEE.    See  Judgment  CBBnnoB. 

GTJAKDIAN  AD  LITEM.  — i&fo  d^endamt  — Trustee,  — The 
Court  refused  to  appoint  the  solicitor  of  a  trustee  his  guardian  ad 
litem,  to  put  in  an  answer  to  a  bill  of  complaint  filed  against  him, 
though  from  age  and  infirmity  he  was  incapable  of  transacting 
business.    Patrick  y.  JndrewSy  22  Law  J.  (N.  S.)  Chan.  240. 

INCTJMBBANCB.— Jfoiycr  of  charge— Devise  of  estate.— MeTg&f 
of  a  char^  in  the  inheritance  is  not  to  be  assumed  if  it  would  be  con- 
trary to  the  interest  of  the  owner  of  the  estate  and  charge.  A.  deyised 
an  estate  to  his  heir,  who  in  lus  own  right  had  charge  on  it.  The 
heir  bought  an  incumbrance  on  the  estate,  amounting  to  11,5552.,  for 
2,000/. :  Held,  that  he  was  entitled  to  the  full  amount  as  against  the 
other  incumbrancers  on  the  estate.  Davis  y.  Barrett^  14  Beayan,  542. 

EN  JUNCTION.— 1.  Conflict  tf  laics— Scotch  corwration—:Pro- 
pertg  in  Mnghmd — Jurisdiction, — In  a  suit  for  the  afuninistration  of 
the  estate  of  a  testator  domiciled  in  England,  and  haying  real  and 
personal  estate  both  in  England  and  Scotland,  an  injunction  will  be 
granted  after  a  decree  to  restrain  a  Scotch  corporation  haying  large 
real  estates  in  England  from  continuing  proceedings  in  the  Court  of 
Session  in  Scotland  to  obtfdn  payment  of  a  debt  which  the  corpora- 
tion claimed  against  the  testator  as  their  agent,  and  that  though  by 
the  articles  of  partnership  the  corporation  were  entitled  to  a  prefer- 
able lien  upon  the  shares  of  the  testator  in  the  corporation.  Serrice 
of  the  notice  of  motion  at  the  office  in  London  is  K)r  the  purposes  of 
the  corporation  a  good  service,  where  it  is  admitted  that  at  tne  head 
office  in  Scotland  the  corporation  had  notice.  Maclaren  y.  Stainton^ 
22  Law  J.  (N.  S.)  Chan.  274. 

2.  Negatvoe  covenant,  —  Mdlle.  J.  W.  agreed  in  writing  with  L. 
that  for  certaixL  considerations  therein  expressed  she  would  sing  and 
perform  at  his  theatre  for  a  specified  period,  and  that  during  her 
engagement  with  L.  she  would  not  sing  elsewhere  without  his  license 
in  writing.  Afterwards  J.  W.  contracted  with  G.  to  sing  and  per- 
form in  his  theatre  during  the  period  specified  in  her  engagement 
with  L.  Upon  bill  by  L.  praying  simply  that  J.  W.  might  be 
restrained  from  singing  and  performing  elsewhere  than  at  his  theatre 
diuiog  the  period  specified,  the  Court  granted  an  injunction  accord- 
ingly. Where  a  contract  contains  covenants  to  do  certain  acts,  and 
also  to  abstain  from  doing  certain  other  acts,  the  Court  has  jurisdic- 
tion to  restrain  the  breach  of  the  negative  covenants,  though  there 
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may  be  no  jurisdiction  to  specifically  perform  the  affirmative  cove^ 
nants.  Kemble  v,  Kean  (1),  and  Kimoerlej  «.  Jennings  (2)  disap- 
proved of.  But  in  such  cases  the  Court  will  decline  to  interfere 
where  the  jurisdiction  cannot  be  beneficially  exercised,  as  in  Collins 
V.  Plumb  (3),  or  where  its  exercise  would  work  injustice,  as  in  a  case 
where  the  consideration  for  the  negative  covenant  of  the  one  party  is 
the  affirmative  covenant  of  the  other  party,  which  latter  the  Court 
cannot  roecifically  perform.  Hills  r.  Croll  (4).  Lumley  v  Wagner^ 
21  Law  J.  (N.  S.)  Chan.  898. 

INSOLVENT. — JProperty — Annuity  hf  way  of  compensation, — ^An 
annuity  awarded  to  a  country  commissioner  of  bankrupts  under  the 
5  &  6  Vict.  c.  122,  passes  to  his  assignee  in  insolvency,  and  is  not 
within  the  excepted  cases  mentioned  in  the  66th  section  of  the  1  &  2 
Vict.  c.  110.  Where  the  insolvent  refused  to  make  the  requisite 
aflSdavit  that  he  did  not  hold  any  public  office  or  employment  m  the 
terms  of  the  58th  section  of  the  5  &  6  Vict.  c.  122,  the  Court  allowed 
other  evidence  to  be  given  of  that  fact  to  enable  the  assignee  to 
receive  the  annuity.   Spooner  v.  JPwyne,  21  Law  J.  (N.  S.)  Chan.  791. 

INSUEANCE  COMVAWS:,—!.  Agreement— Folicy— Variance. 
— K  the  policy  varies,  from  the  agreement  to  effect  an  insurance,  a 
Court  of  Equity  will  interfere,  and  deal  with  the  case  of  the  insured 
on  the  footing  of  the  agreement,  and  not  of  the  policy.  Observations 
on  relief  in  equity  against  insurance  companies  in  cases  of  fraud. 
Collett  V.  Morrisori,  21  Law  J.  (N.  S.)  Chan.  878; 

2.  Transfer  of  policies. —  A  sum  of  money  was  borrowed  from  an 
insurance  company,  and  a  bond  was  given  to  secure  the  repayment  of 
the  money.  The  borrower  at  the  same  time  insured  his  life  as  a 
ftirther  security,  and  the  bond  extended  to  the  payment  of  the  pre- 
miums for  keeping  up  the  policy.  The  insurance  company  having 
ceased  to  carry  on  busmess,  was  dissolved,  and  the  affairs  being  wound 
up,  the  company  transferred,  amongst  other  things,  this  bond  and 
poHcy  to  another  insurance  company.  No  premiums  were  paid  to 
the  second  company,  and  the  policy  was  allowed  to  drop.  The  surety 
in  the  bond  died,  and  the  second  insurance  company  claimed  to  be 
creditors  against  his  estate  for  the  amount  of  premiums  unpaid,  on 
the  ground  that  the  policies  ought  to  be  kept  on  foot  until  the  money 
due  upon  the  bond  had  been  paid :  Held,  as  regarded  the  premiums, 
that  this  was  not  such  a  contract  as  the  assignees  of  the  first  insu- 
rance company  could  enforce,  although  they  had  a  good  claim  against 
the  estate  of  the  surety  quoad  the  amount  secured  by  the  bond. 
Atkinson  v.  Qilhy,  21  Law  J.  (N.  S.)  Chan.  848. 

INTESTATE'S  mTATE.— Administrator^  Death  of— Action 
<^(mst  representatives. — An  adminstrator  of  an  intestate  died  in 
1817,  indebted  to  a  large  amount  in  respect  of  his  receipts  as  admi- 
instrator,  but  leaving  sufficient  personal  estate  to  pay  tnis  amount, 
and  also  leaving  freehold  estates.  In  the  same  year  a  suit  was  insti- 
tuted for  the  administration  of  his  personal  estate,  and  in  1832  it 
appeared  from  the  report  in  that  suit,  that  his  personal  estate  had 
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been  misapplied,  and  that  hia  executor  bad  become  bankmpt.  There- 
upon, and  in  the  same  year  (1832),  an  administratrix  he  bonis  non  of 
the  intestate  institutea  a  suit  against  the  administrator's  heir,  and 
the  sureties  in  the  usual  administration  bond,  and  a|;ainst  the  repre- 
sentatives of  the  archbishop  (who  had  died),  praymg  to  have  the 
benefit  of  the  bond  and  to  chiu*ge  by  means  of  it  the  administrator's 
freehold  estates.  No  decree  was  made  in  this  suit,  the  pliuntiff 
having  married  in  1838,  and  having  died  in  1847,  without  the  suit 
having  ever  been  revived.  In  1848  another  of  the  next  of  kin,  who 
had  been  a  defendant  to  the  suit  of  1832,  took  out  administration  de 
bonis  nan  of  the  intestate,  and  filed  a  bill  of  revivor  and  supplement, 
claiming  to  have  the  benefit  of  the  suit  of  1832 :  Held,  that  the  suit 
of  1832  must  be  considered  as  having  been  abandoned,  and  that  the 
suit  of  1848  must  be  considered  an  original  suit,  and  as  such  barred 
bv  length  of  time  and  laches.  Quare,  whether  the  circumstance  of 
the  administrator  dyin^  largely  indebted  to  the  intestate's  estate, 
was  a  breach  of  condition  oi  the  bond.  Qtuere,  whether  the  suit  of 
1832  was  in  its  nature  one  which  it  was  competent  for  the  plaintiff 
in  that  of  1848  to  revive.  QiuBre,  whether  either  suit  could  be 
maintained,  the  ordinary's  personal  representative  not  having  declined 
to  lend  his  name  in  an  action.    Bolton  v.  Powell,  2  I>.  M.  &  Q.  1. 

ISSUE  AT  JjA.W.— Misdirection  of  judsfe— Lands  Clauses'  Con. 
solidation  Act,  section  79. — An  issue  was  directed  to  a  court  of  law 
to  ascertain  whether  the  right  to  certain  hereditaments  was  on  a 
particular  day  vested  in  the  plaintiffs  or  in  the  defendants.  The 
judge  directed  the  jury,  that  if  they  could  not  make  up  their  minds, 
then,  inasmuch  as  the  burthen  of  proof  was  on  the  plaintiffs,  they 
must  find  for  the  defendant :  thejury,  in  accordance  with  this  direc^ 
tion,  found  for  the  defendant.  Upon  petition  for  a  new  trial,  it  was 
held,  that  this  verdict  could  not  oe  ti^en  as  expressing  the  opinion 
of  the  jury  that  the  right  was  vested  in  the  defendant ;  t£at  this  Court 
was  not  at  liberty  to  examine  the  evidence  before  the  jury  in  order 
to  decide  the  question  for  itself;  that  the  79  th  section  of  the  Lands 
Clauses'  Consolidation  Act  was  intended  only  as  a  direction  to  the 
Court  of  Chancery  how  to  act,  when  unable  to  decide  who  was 
entitled  to  money  deposited  by  a  company,  and  the  judge  at  law  had 
properly  omitted  to  direct  the  jury  to  have  regard  to  this  section ; 
that  the  above  verdict  was  not  such  as  this  Court  could  act  upon,  and 
a  new  trial  was  directed  by  means  of  two  issues,  one  to  try  the  right 
and  the  other  the  possession,  each  party  being  made  respectively 
plaintiffs  in  the  separate  issues.  The  facts  and  arguments  in  this 
case  are  fully  stated  in  the  judgment.  Freemen  of  Sunderland  v. 
Bishop  oflhirham,  22  Law  J.  (N.  S.)  Chan.  145. 

JOINT-STOCK  COMPANY.— 1.  Bower  of  directors— Share- 
holder — Transfer  of  shares — Share  register  list. — E.  S.,  a  shareholder 
in  a  joint-stock  banking  company,  sold  his  shares  and  gave  notice  of 
it  to  the  company,  and  upon  an  application  by  the  purchaser  he 
received  a  certificate,  with  the  signature  of  three  directors,  that  his 
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name  had  been  entered  on  the  share  register  list.  Under  the  Joint* 
stock  Companies  Banking  Act,  7  Geo.  4,  c.  46,  s.  8,  the  company  made 
a  return  to  the  Stamp-office,  stating  that  B.  S.,  the  vendor,  had  ceased 
to  be  a  shareholder.  The  bank  subsequently  suspended  payment, 
and  upon  a  call  being  made,  the  purchaser  of  the  shares  neglected 
to  pay  it,  in  consequence  of  inability.  The  bank  then  made  an  entry 
in  the  share  register  list  stating  that  the  transfer  was  invalid  for 
want  of  the  consent  of  a  board  of  directors  duly  constituted,  and 
they  made  a  iresh  return  to  the  Stamp-office,  in  which  they  inserted 
the  name  of  S>.  S.  as  a  shareholder.  A  writ  of  scire  facias  at  the 
instance  of  the.  bank  was  then  issued  by  a  creditor  of  the  company 
against  B.  S.,  yxj^oa  a  judgment  obtained  against  the  company,  and  a 
verdict  was  obtained  agamst  B.  S.  on  the  ground  that  the  transfers 
were  invalid  for  want  ^strict  compliance  with  the  company's  deed: 
Held,  upon  a  bill  filed  by  B.  S.,  that  he  was  not  bound  to  inquire 
whether  the  provisions  of  the  deed  had  been  observed,  and  that  he 
had  ceased  to  be  a  shareholder ;  that  after  the  name  of  B.  S.  had 
been  removed  from  the  books,  the  directors  had  no  power  under 
the  clauses  of  the  deed  to  again  introduce  his  name ;  that  as  the 
scire  facias  was  issued  by  the  creditor  at  the  instance  of  the  company 
for  their  own  purposes,  they  must  pay  the  costs,  and  an  injunction 
was  granted  to  restrain  the  levying  of  execution  upon  the  judgment. 
ShoT^ridge  v.  Bosanquet,  22  Law  J.  (N.  S.)  Chan!  48. 

2.  Deceased  partner. — In  April,  1847,  a  joint-stock  banking  com- 
pany carrying  on  business  under  the  provisions  of  the  7  G-eo.  4,  c.  46, 
of  which  A.  was  a  member,  became  indebted  to  B.  in  the  sum  of 
5,00OZ.  A.  continued  to  be  a  partner  until  his  death,  and  died  in 
Becember,  1847.  In  April,  1 848,  B.  recovered  judgment  against  the 
public  officer  of  the  company.  ]ji  December,  1848,  the  usual  decree 
ibr  accounts  was  made  in  a  suit  for  the  administration  of  the  estate 
of  A.  B.  presented  a  petition  for  liberty  to  go  in  before  the  Master 
and  prove  as  a  creditor  against  A.'s  estate  for  5,000Z.  and  interest. 
The  petition  did  not  state  that  the  bank  had  ceased  to  carry  on 
business,  or  that  any  proceedings  had  been  taken  to  enforce  the 
judgment  against  the  existing  partners.  The  petition  was  dismissed. 
Hev)ard  v.  Wheatlsyy  21  Law  J.  (N  S.)  Chan.  854. 

JUDGMENT  CKEDVJ10R.--mreclosme—Sdle.—On  a  claim  by 
a  judgment  creditor  against  his  debtor  in  respect  of  certain  real 
estate  belonging  to  the  debtor,  the  Court  refused  to  give  a  decree  of 
foreclosure.     JEbotner  v.  Stmgis,  21  Law  J.  (N.  S.)  Chan.  741. 

LANDLOBD  AND  TENANT.  —  i\r<?«?  letting  —  Surrender  of 
term. — A  new  letting  to  an  old  tenant  commencing  immediately, 
operates  as  a  surrender  of  the  original  term,  because  the  lessor  could 
have  no  power  to  create  the  new  term,  if  the  original  term  had  sub- 
sisted ;  and,  for  a  like  reason,  ai  new  letting  to  a  third  party,  with 
^he  assent  of  the  original  tenant,  has  the  same  operation.  The  above 
principle  forms  the  grounds  of  the  decision  in  Thomas  v.  Cook  (2  B. 
^  A.  119) ;  and  the  authority  of  that  case  ought  not  to  be  carried 
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fiirfcher  than  the  reason  on  which  it  rests.    McI>onneU  v.   Pope, 
9  Hare,  706. 

LEASE. — Covenant — Quiet  enjoyment — Breach. — A.  B.  coTenanted 
ynth.  his  lessee  for  quiet  enjoyment  as  against  any  person  claiming 
by,  from,  or  under  hun.  An  eviction  by  a  prior  appointee  of  A.  B. 
and  C.  D.  is  a  breach  of  the  covenant.  Held  also,  that  the  case  was 
not  altered  by  the  grant  to  the  lessee  being  as  far  as  in  his 
power  lay  or  he  lamuUy  might  or  could.  Ccdvert  v.  Sebright^  16 
Beavan,  156. 

LB&ACT. — Lapse  —  Payment  to  executors, — W.  L.  by  his  will 
directed  his  executors  to  pay  the  residue  of  his  property  to  M.  E. ; 
but  in  case  of  her  death,  then  to  pay  the  same  to  the  executors  or 
executrices  whom  M.  F.  might  appoint.  M.  F.  died  before  W.  L., 
and  by  her  will  gave  the  residue  of  her  property  to  J.  W.,  and 
appointed  M.  L.  her  executrix.  Upon  a  bill  filed  bv  M.  L.  against 
J.  W. :  Held,  that  M.  L.  did  not  take  the  residue  of  W.  L.'s  estate 
beneficially,  but  that  she  took  it  as  part  of  the  personal  estate  of 
M.  F.,  and  that  she  was  to  hold  it  upon  the  trusts  and  for  the 
purposes  of  M.  F.'s  will.  Long  v.  Wathmsony  21  Law  J.  (N.  S.) 
Chan.  844. 

LEGACIES. — Pimd  for  payment. — ^A  testatrix  by  will  gave  real 
and  personal  estate  to  trustees  to  pay  debts  and  legacies.  By  a 
codicil  she  devised  the  said  estate  to  her  sister  for  life,  and  directea  it 
at  her  death  to  be  sold  for  payment  of  legacies ;  she  then  gave  various 
legacies,  amounting  to  50,000Z. :  Held  (upon  the  personal  estate 
proving  insufficient  to  pay  the  legacies^,  that  the  said  estate  was  not 
made  the  primary  fund  for  payment  of  legacies,  and  that,  subject  to 
the  life  estate  of  the  sister,  the  said  estate  was  an  auxiliary  fiind^ 
Wieldm  V.  Spode,  21  Law  J.  (N.  S.)  Chan.  913. 

LUNACY. — 1.  Allowa/nces  out  of  estate — Allowance  to  relation. — 
Where  a  lady  who  had  separate  property  married,  and  an  agreement 
was  made  that  out  of  her  income  certain  domestic  expenses  should 
be  defrayed,  and  the  agreement  was  acted  upon  until  her  lunacy,  and 
the  husband  continued  the  same  expenses  out  of  her  property  till 
his  death,  and  where  the  lady  was  under  a  moral  obligation  to  give 
her  nephew  600Z.,  part  of  which  she  gave,  and  a  further  part  her 
husband  after  her  lunacy  paid  out  of  her  property,  the  Court  allowed 
the  executors  of  the  husband  to  deduct  all  the  money  paid  for 
keeping  up  the  establishment  after  the  lunacy  till  his  death,  and 
also  the  money  paid  by  him  to  the  nephew,  before  paying  over  the 
separate  income  of  the  wife  to  her  committees.  jRe  Hewson,  21 
Law  J.  (N.  S.)  Chan.  826. 

2.  Attendance  upon  commission — Costs. — ^Where  a  petition  for  a 
commission  of  lunacy  stated  that  the  alleged  lunatic  had  been  of 
unsound  mind  for  upwards  of  thirty  years,  a  cestui  que  trust,  under  a 
settlement  made  during  the  period,  was  allowed  to  attend  the  ex- 
ecution of  the  commission  upon  an  undertaking  to  abide  by  such 
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order  as  the  Court  might  make  as  to  any  increased  oosts.oocaBioiied 
by  the  attendance.    Be  Richards,  1  D.  M.  &  &.  719. 

3.  ConmiUee — Loss  to  estate. — ^A  sum  of  money  having  been  lost 
to  the  estate  of  the  lunatic,  under  circumstances  which  the  Court 
considered  to  be  the  fault  of  the  committee  in  not  ticking  steps  to 
enforce  payment,  the  estate  of  the  committee,  who  had  died,  was 
charged  with  the  same.  Be  Swindell,  21  Law  J.  (N.  S.)  Chan.  748. 

4.  JEkmerdl  of  deceased  hmoHc. — ^A  lunatic  died  without  leaying  ready 
money  to  pay  the  expenses  of  his  funeral,  and  of  whose  person  and 
of  whose  estate  there  was  no  committee.  The  heir-at-law,  who  was 
one  of  the  next  of  kin,  petitioned  that  a  sufficient  sum  belonging  to 
the  lunatic  should  be  paid  out  of  court  for  such  purpose ;  but  the 
Court  directed  the  persons  with  whom  the  lunatic  had  resided  to 
proceed  with  the  funeral,  and  ordered  the  petition  to  stand  over.  A 
petition  for  this  purpose  is  necessary,  —  a  warrant  for  the  Lunatic- 
office  is  not  sufficient.    Be  Townsend,  21  Law  J.  (N.  S.)  Chan.  747. 

5.  Learn  to  attend  inqtUsitian, — ^A  party  interested  under  a  deed, 
executed  ten  years  bade,  was  allowed  to  attend  the  execution  of  a 
commission  de  lunatico  inquirendo,  when  the  lunacy  was  alleged  to 
have  existed  for  a  period  antecedent  to  the  date  of  the  deed;  but 
upon  an  undertaking  to  abide  by  such  order  as  the  Court  might 
make  as  to  the  party's  own  costs  and  the  increased  costs  occasioned 
by  the  attendance  of  the  inquisition.  Be  JEHchardSy  21  Law  J. 
(N.  S.)  Chan.  739. 

6.  Mortgage — Bc'Conoeycmce — Ciw<«.— The  costs  of  obtaining  a 
re-transfer  of  premises  mortgaged  to  a  lunatic,  are  to  be  paid  out  of 
the  lunatic's  estate,  where  the  petition  for  that  purpose  is  presented 
by  the  committee  of  the  estate.  If  the  petition  be  presented  by  the 
mortgagor,  he  will  not  be  allowed  the  costs,  except  in  a  case  where 
the  committee  has  refused  to  proceed.  Be  Wheeler,  21  Law  J. 
(N.  S.)  Chan.  769. 

7.  Faymmt  of  hmatic's  allowance  to  surmvor  of  ttoo  committees, — 
Two  committees  of  the  estate  of  a  lunatic  were  appointed,  one  of 
whom  died,  and  no  new  committee  was  appointed  in  his  place.  The 
estate  being  small,  the  Court  permitted  the  income  to  be  paid  to  the 
smrvivor  on  the  production  of  an  affidavit  of  his  solvent  circumstances. 
Be  Noble,  21  Law  J.  (N.  S.)  Chan.  748. 

8.  Beceipt  of  rents — OommiMee. — ^Where  the  income  of  a  lunatic 
consisted  of  rents  payable  weekly,  the  committee  was  allowed  to 
receive  them  before  perfecting  his  securities,  he  undertaiking  to 
perfect  them  within  a  given  &ne.  Be  Butter,  22  Law  J.  (N.  S.) 
Chan.  178. 

9.  Taxation  of  8oUcitor*s  hill, — Solicitors  who  claimed  costs  for 
taking  out  the  commission,  and  for  other  business  in  the  lunacy, 
obtained  an  order  for  taxation,  but  did  not  tax.  Five  years  after  the 
order,  the  lunatic  died,  leaving  real  estate  but  no  personal  property. 
The  solicitors  sued  the  committees  at  law,  but  they  set  up  the  Statute 
of  Limitations,  and  the  action  failed.  The  solicitors  now  presented 
a  petition,  praying  an  order  for  taxation,  with  a  view  to  proceedings 
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to  make  the  order,  but  without  prejudice  to  any  question  whether 
the  petitioners  had  any  daim  on  the  lunatic's  estate.  Me  Mart. 
21  Law  J.  (N.  S.)  Chan.  810. 

10.  Traverse, — ^A  person  found  lunatic  by  inquisition  is  entitled 
as  of  right  to  traverse  the  finding ;  but  before  granting  the  writ,  the 
Court  will  be  satisfied  by  personal  examination  that  the  alleged 
lunatic  is  competent  to  exercise  yolition  upon  the  subject,  and 
desires  to  have  a  traverse  of  the  finding.  Where  a  personal  ex- 
amination of  the  alleged  lunatic  by  the  Court  is  impracticable,  the 
Court  will  adopt  some  other  mode  of  inquiry.  Semble,  whether  a 
party  may  file  a  traverse  in  Petty  Bag  Office,  without  the  inter- 
vention o£  the  Court,  qu(ere.  Be  Ounming,  21  Law  J.  (N.  S.) 
Chan.  753. 

11.  Wife  of  —  Intestate's  estate  —  Settlement, ---The  wife  of  a 
lunatic  entitled  to  a  share  of  residue  of  an  intestate's  personal 
estate,  filed  a  bill  against  her  husband,  praying  a  settlement  of  the 
fund  on  herself  and  children.  After  inquuies  in  the  lunacy,  the 
committee  was  authorized  to  assent  to  a  settlement  of  one-half  of 
the  fund,  and  by  an  order  made  in  the  cause,  it  was  referred  to  the 
Master  to  approve  of  a  settlement.  The  Master  accordingly  ap- 
proved of  a  settlement  by  writing  at  the  foot  of  the  drafb,  and  no 
further  proceedings  were  had  when  the  lunatic  died.  Hhe  wife  sub- 
sequently died,  having  by  will  disposed  of  the  entire  fond :  Held, 
that  the  proposal  in  the  Master's  office  had  not  been  proceeded  with 
to  such  a  stage  at  the  time  of  the  lunatic's  death  as  to  preclude  his 
wife  from  retiring  from  the  proposed  settlement,  and  the  Court 
ordered  the  whole  amount  of  the  fund  to  be  paid  to  the  repre- 
sentatives of  the  wife.     Baldwin  v.  Baldwin,  5  D.  &  S.  319. 

MAEBIAGB  SETTLEMENT.  — J»  tail—lhsokent—Ineum^ 
trances — Priorities — Sale, — ^A.  B.,  on  his  marriage,  settled  certain 
estates  then  in  mortgage  on  himself  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  and  covenanted  against  incumbrances ;  he 
afterwards  mortgaged  other  estates,  and  became  insolvent.  A  bill 
was  filed  by  his  assignee  under  the  insolvency  against  the  several 
incumbrancers  on  all  the  estates,  and  against  the  tenant  in  tail, 
praying  an  account  of  what  was  due  on  the  several  incumbrances, 
that  their  priorities  might  be  ascertained,  and  for  a  sale  or  redemp- 
tion. A  decree  was  made  in  the  suit,  directing,  that  on  the  plaintiff 
and  defendant  (the  tenant  in  tail)  paying  what  was  due  on  the 
respective  incumbrances,  the  unsettled  es^tes  should  be  conveyed 
to  the  party  redeeming,  and  that  the  settled  estates  should  be  con- 
veyed on  the  trusts  of  the  settlement,  and  in  default  of  redemption, 
that  the  bill  should  be  dismissed:  Held,  by  the  Lord  Chancellor, 
that  the  decree  for  redemption  being  permissive  only  as  against  the 
tenant  in  tail,  was  correct,  and  that  a  decree  for  a  sale  would  have 
been  improper.     Ghappel  v.  Bees,  2  D.  M.  <&  Gt,  393. 

MEEGEE  OP  CHAEGE.    See  Ibtgumbeaitcb. 
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MORTGAGE.— 1.  Ibrechsure^^Decree-^Judffment  eredk&rs. — 
Upon  a  foreclosure  claim  against  the  mortgagor  and  three  judgment 
creditors^  a  decree  was  made,  that  all  the  three  judgment  creditors 
should  be  foreclosed  together,  and  not  successively.  Stead  v.  Banks, 
22  Law  J.  (N.  S.)  Chan.  208. 

2.  Enforcing  securities — Smt  for  administration. — Where  a  mort- 
gagee, instead  of  simply  filing  a  bill  to  enforce  his  securities,  insti- 
tutes or  adopts  a  suit  for  a  general  administration,  and  the  estate 
proves  deficient,  the  costs  of  the  suit  are  to  be  paid  in  the  first 
instance  out  of  the  estate.    Armstrong  v.  Stover,  14  Beavan,  535. 

3.  ^Redemption — Arrears  of  interest. — A.  mortgaged  an  estate  in 
fee  to  B.,  and  covenanted  to  pay  B.  the  mortgage-debt  and  interest. 
A.  died  intestate,  leaving  C.  ms  heir-at-law.  At  the  time  of  the 
death  of  A.,  an  arrear  of  more  than  six  years'  interest  was  due. 
Suit  for  redemption  by  C.  against  B.  Held,  that  C.  was  not  entitled 
to  redeem,  except  on  the  terms  of  paying  the  principal  and  the 
whole  of  the  interest  due.  Eh>y  v.  Norwood,  21  Law  J,  (N.  S.) 
Chan.  716. 

4.  Tranrfer — Beal  a/nd  personal  representatives  of  mortgagor. — ^A. 
mortgaged  real  estate  to  B.  for  8,000£,  and  died,  having  devised  two<^ 
thirds  of  it  to  C,  and  one-third  to  D.  and  E.,  in  equal  moieties.  By  a 
deed  of  transfer,  after  reciting  that  B.  had  requii^  payment  of  the 
debt  from  C,  D.,  and  E.,  which  they  were  unable  to  pay,  and  that 
they  had  applied  to  E.  to  lend  them  the  amount,  which  he  had  con- 
sented to  do  on  having  the  repayment  secured  as  thereinafter 
expressed,  B.,  at  the  request  of  C.,  D.,  and  E.,  conveyed  the  pre- 
mises to  E.,  subject  to  a  proviso  for  redemption,  on  pavment  by  C, 
his  heirs,  executors,  and  lulroinistrators,  of  2,000/.,  and  bv  D.  and  E., 
their  heirs,  executors,  and  administrators,  of  1,000Z. ;  and  C.  covenanted 
to  pay  2,000Z.,  and  D.  and  E.  covenanted  to  pay  1,000Z. :  Held,  that, 
as  between  the  real  and  personal  representatives  of  D.,  he  had  not 
taken  on  himself  the  payment  of  his  share  of  the  mortgage  debt. 
Hedges  v.  Sedges,  21  Law  J.  (N.  S.)  Chan.  858. 

MOKTGAGOR  AND  MOnTGA&EE.— Extinguishment  ofdeht 
— Redemption. — The  owner  of  a  reversion  in  personalty  mortgaged 
it.  He  then  mortgaged  the  equity  of  redemption  to  a  second  person, 
and  then  agreed  to  sell,  subject  to  the  mortgages,  to  a  third  party. 
The  first  mortgagee  required  to  be  paid  off.  The  mortgagor,  in  a 
memorandum  reciting  that  the  purchaser  had  paid  the  first  mortgagee 
in  discharge  of  her  debt  out  of  tne  purchase-money,  agreed  to  execute 
an  assignment  to  the  purchaser,  and  until  it  should  be  executed,  that 
the  purchaser  should  stand  in  the  place  of  the  first  mortgagee :  Held, 
reversing  the  decree  below,  that  the  debt  of  the  first  mortgagee  was 
not  extinguished,  and  that  the  purchaser  was  entitled  to  the  benefit 
of  that  security.  The  second  mortgagee  was  also  mortgagee  of  the 
other  property  of  the  mortgagor :  Held,  also,  reversing  the  decree 
below,  that  one  mortgage  could  not  be  redeemed  without  the  other. 
When  an  appeal  is  from  part  of  a  decree,  the  respondents  are 
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entitied,  without  a  cross  appeal,  to  open  that  part  which  is  not 
appealed  from.     Watts  t.  Symes,  21  Law  J.  (N.  S.)  Chan.  713. 

PABTNBE. — Betvring — Discharge — Froof  of^New  security. — A 
contract  to  discharge  a  retiring  partner  from  a  deht  due  from  the 
firm,  may  he  proved  either  hj  an  express  a^eement,  or  hj  facts  and 
conduct  from  which  it  may  he  fairly  mferred.  Taking  a  new  security 
is  not  of  itself  sufEicient  to  discharge  the  retiring  p^tner,  hut  there 
must  also  he  an  agreement,  either  express  or  to  he  fairly  inferred,  to 
discharge  the  old  firm.  A  bank,  consisting  of  three  members,  were 
indebtcHi  to  A.  B.  In  1837  one  of  the  members  died,  and  a  new 
partner  was  admitted.  A.  B.  received  interest  from  the  new  firm 
until  1841,  when  they  became  bankrupt.  A.  B.  went  in,  and  proved 
against  the  new  firm,  swearing  that  they  were  indebted  to  mm  for 
money  received  to  his  use :  Held,  that  the  separate  estate  of  the 
deceased  partner  had  not  been  discharged.  Morris  v.  JBhrwell, 
15  Beavan,  81. 

VliRT^^EBSiSlV.—Dissoluitumr-O^ 
articles  of  agreement  between  three  partners,  the  partnership  was  to 
be  dissolved  by  notice  from  any  of  them  on  breach  of  the  articles  by 
the  others  or  other.  Notice  of  dissolution  having  been  given  by  one 
of  the  partners,  in  consequence  of  a  breach  of  the  articles  by  another, 
and  the  third  partner  having  adopted  the  notice,  it  was  held  that  the 
partnership  was  dissolved  as  to  all,  but  without  the  consequences  to 
the  non-onending  partner,  which  attached  under  another  clause  of 
the  articles  to  a  general  dissolution.  Smith  v.  Mules^  21  Law  J. 
(N.  S.)  Chan.  803. 

PARTICULAES  OP  SJLLE.—Rouses—Bentah—Mtice  to  quit 
— Specific  performa/nce — Wilful  default. — Houses  described  in  the 
respective  occupations  of  specified  under-tenants,  and  as  let  to 
Messrs.  I.,  "at  the  very  low  rent  of  60Z.  per  annum,  who  have 
received  notice  to  quit "  at  a  day  past,  but  with  a  subsequent  per- 
mission to  occupy,  on  the  same  terms  as  before,  until  the  tenements 
are  sold,  were  contracted  to  be  sold,  subject  to  a  condition  that  the 
purchaser  should  be  entitled  to  the  rents  from  a  specified  day.  On 
completion  after  that  date,  the  purchaser  claimed  to  be  allowed  a 
rent  at  the  rate  of  150Z.  a  year,  the  sum  which  the  under-tenants 
paid  the  tenant,  on  the  ground  that,  in  allowing  the  tenant  to  con- 
tinue in  possession  at  the  rent  of  50Z.  a  year  after  the  date  of  the 
contract  for  sale,  the  vendors  were  guilty  of  wilful  defismlt.  On  a 
daim  by  the  vendors  to  enforce  specific  performance :  Held,  that  the 
purchaser  not  having  required  tne  vendors  to  turn  the  tenant  out, 
they  were  not  guilty  of  wilful  defaidt  in  allowing  him  to  remain  at  the 
lesser  rent,  and  specific  performance  was  decreed;  the  plaintifis 
accounting  only  for  the  lesser  rent.  Orosse  v.  The  Duke  of  Beaufort. 
5  D.  &  S.  7. 

POWEE. — 1.  Execution — Appointment. — By  a  marriage-settle- 
ment four  different  portions  of  property  were  limited  in  the  following 
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manner: — fini,  the  wife  was  given  a  general  power  of  appointment 
over  3,0002.,  to  take  effect  upon  her  own  death ;  secondly,  the  wife  had 
a  special  power  of  appointment  oyer  the  residue  of  the  stocks  and 
&nd8  to  be  exercised  m  &your  of  a  particular  class  of  relations,  and 
to  take  effect,  not  upon  her  own  death,  but  upon  the  death  of  her 
husband ;  thirdly,  the  wife  had  a  general  power  of  appointment  oyer 
the  plate,  furniture,  &c.,  but  not  to  take  effect  until  her  husband's 
death;  fourthly,  the  wife  had  a  general  power  to  dispose  of  her 
jewels,  tannkets,  &c.,  to  take  effect  upon  her  own  death.     The 
wife's  will,  which  was  dated  before  the  Wills  Act,  and  was  properly 
executed  in  the  form  prescribed  for  the  execution  of  the  powers  in 
the  settlement,  commenced :  '^  I  S.  H.  do,  by  yirtue  of  the  power  and 
authority  reserved  to  me  by  my  marriage-settlement,  hereby  make, 
publish,  and  dedare  this  to  be  my  last  will  and  testament."    The 
testatrix  then  referred  specially  to  her  power  of  appointing  the 
8,000Z.,  and  disposed  of  it.    The  third  and  fourth  portions  of  the 
property  she  disposed  of  without  referring  to  her  power.    Lastly, 
she  gave  and  bequeathed,  directed  and  appointed  all  the  rest,  residue, 
and  remainder  of  her  moneys,  and  other  her  personal  estate  of  what- 
Boeyer  description,  amongst  the  class  of  relations  pointed  out  by  the 
settlement,  but  did  not  refer  to  the  power.    As  to  the  first,  third, 
and  fourth  portions,  no  question  was  raised ;  but  as  to  the  second 
portion,  being  the  residue,  it  was  held  that  the  will  waa  a  good 
execution  of  the  power.    By  the  settlement  the  trustees  were,  after 
the  death  of  the  husband,  in  case  of  his  surviying  his  wife,  to  stand 
possessed  of  the  residue  (above  referred  to  as  the  second  portion  of  the 
property)  in  trust  for  all  and  every,  or  such  one  or  more  of  the  wife's 
relations  in  blood  at  the  time  of  her  decease,  within  the  eighth  degree 
of  consanguinity  to  her,  in  such  shares  and  proportions,  and  with 
such  future,  or  executory,  or  other  trusts,  being  for  the  benefit  of  the 
said  relations  in  blood  of  the  wife  within  the  degree  aforesaid,  as  the 
wife  should  by  will  direct  or  appoint:  Held,  that  the  power  to  be 
exercised  as  to  the  future  or  executory  trusts  for  the  said  relations 
in  blood  within  the  prescribed  degree,  applied  only  to  those  relations 
living  at  the  death  of  the  wife :  Held  also,  that  the  appointment 
which  was  made  by  the  wife  was  valid,  notwithstandii^^  that  the 
persons  who  were  to  take  as  appointees,  and  the  shares  and  interests 
which  they  were  to  take  under  the  appointment,  were  made  con- 
tingent upon  a  future  event ;  and  that  although  the  fdnd  was  appointed 
not  entirely  to  objects  of  the  power,  but  partiy  to  objects  of  the 
power  and  partiy  to  strangers,  the  appointment  was  nevertheless 
valid  pro  tanio,  that  is,  it  was  valid  quoad  those  who  were  objects  of 
the  power,  and  invalid  as  to  those  persons  who  were  not  properly 
objects  of  the  power.   Harvey  v.  Stracey^  22  Law  J.  (N.  S.)  Chan.  23. 
2.  Same — Exehuwe  appointment — A  testatrix,  having  an  absolute 
power  of  appointing  a  fund,  appointed  to  her  three  chil&en,  or  their 
respective  executors   and  administrators,  in  such  manuer  as  her 
husband  should  by  his  will  direct  and  appoint.    The  husband,  by 
his  will,  appointed  shares  to  two  of  the  children,  to  the  exclusion  of 
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the  third :  Held,  that  this  was  an  inyalid  execution  of  the  power,  and 
the  three  children  took  the  fiind  in  equal  shares  under  the  will  of 
the  original  testatrix.    White  v.  Wilcox,  22  Law  J.  (N.  S.)  Chan.  62. 

PBACTICB.— 1.  DefaaU  of  defendant  at  hearing.— If  defendant 
makes  default  at  the  hearing,  the  plaintiff  will  he  only  entitled  to 
such  decree  as  the  Court  considers  him  entitled  to  on  hearing  plead- 
ings and  evidence.  Hakewell  v.  We^fber,  22  Law  J.  (N.  S.)  Chaii.  96. 

2.  M>reclo9ure — Decree  for  sale — Procedure  Amendment  Act. — A 
claim  was  filed  for  foreclosure  hefore  the  statute  16  &  16  Yict.  c.  86, 
came  into  operation.  There  were  several  incumhrances ;  and  on 
application  under  the  48th  section  of  that  Act,  the  Court  made  an 
order  for  sale  of  the  mortgaged  property,  and  directed  accounts  of 
the  sums  due  to  the  several  incumhrancers.  Catory.  Beeves^  22 
LawJ.  (N.  8.)Chan.l9. 

8.  Motion — Notice — Service. — Notice  of  motion  may  he  well  served 
by  leaving  it  at  the  unoccupied  place  of  address  of  the  solicitor  in  the 
cause  who  has  absconded.  Newton  v.  Thomson,  22  Law  J.  (N.  S.) 
Chan.  20. 

4.  Supplemental  order — Procedure  Act. — ^A  female  ward  of  Court, 
before  the  passing  of  the  statute  15  &  16  Yict.  c.  86,  married  without 
the  leave  of  the  Court.  She  was  the  plaintiff  in  a  suit  at  this  time, 
and  upon  her  marriage  the  suit  was  revived  against  her  husband,  and 
under  an  order  of  the  Court  a  settlement  was  made  on  her  and  her 
issue,  by  which  her  whole  property  was  vested  in  trustees.  Upon  an 
application  on  behalf  of  the  plaintiff,  under  the  52nd  section  of  the 
statute :  Held,  that  this  was  a  change  or  transmission  of  interest 
within  the  spirit  of  the  section,  so  as  to  authorize  the  Court  to  make 
an  order  asainst  the  trustees  under  that  section  to  the  effect  of  the 
usual  supplemental  decree.  Atkinson  v.  Parker,  22  Law  J.  (N.  S.) 
Chan.  20. 

6.  Printed  hiU  —  Procedure  Amendment  Act. — ^A  printed  bill  was 
prepared  pursuant  to  section  1  of  the  statute  15  &  16  Yict.  c.  86 ; 
but  there  oeing  a  mistfJie  by  the  transposition  of  the  Christian  names 
of  the  next  friend,  the  error  was  corrected  in  ink,  and  the  officers 
declined  to  file  it  as  a  printed  bill ;  but  the  Court  held  that  the  altera- 
tion was  of  so  sli^t  a  nature,  that  it  did  not  constitute  a  sufficient 
sround  for  refusmg  to  ffle  the  bill,  and  directed  it  to  be  received  and 
filed  accordingly.    Teatman  v.  Mouseley,  22  Law  J.  (N.  S.)  Chan.  20. 

6.  Procedure  Amendment  Act — Delivery  ofvnterrogatories. — Under 
the  12th  section  of  the  statute  15  &  16  Yict.  c.  86,  and  by  the  17th  and 
18th  orders  of  the  7th  of  August,  1852,  requiring  a  copy  of  interroga- 
tories to  be  delivered  "  to  a  defendant  or  defendants,  or  his  or  their 
solicitor,"  it  is  sufficient  that  such  copy  be  lefb  at  the  office  of  the 
solicitor,  and  need  not  be  served  on  the  solicitor  personally.  B&men 
V.  Priee,  22  Law  J.  (N.  S.)  Chan.  179. 

7.  Procedure  Amendment  Act,  s.  52  —  Order  to  revive.  — ^Where  a 
Buit  had  become  abated,  the  Court  made  an  order  to  revive  at  the 
instance  of  a  creditor  whose  debt  had  been  reported  due,  and  the 
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report  had  been  confirmed.    Lowes  v.  Lowes,  22  Law  J.  (N.  S.) 
Chan.  179. 

PEOCEDUEE  AMENDMENT  ACT.— 1.  Ikamination  de  bene 
esse.  —  The  examination  of  witnesses  de  bene  esse  is  within  the 
Chancery  Procedure  Amendment  Act  (15  &  16  Vict.  c.  86,  s.  28). 
The  examination  of  witnesses  de  bene  esse  is  to  be  taken  by  one 
examiner.     Cook  y.  Hall,  22  Law  J.  (N.  S.)  Chan.  12. 

2.  Chuardian  ad  litem. — By  the  21st  section  of  the  statute  15  &  16 
Vict.  c.  86,  the  practice  of  the  *'  Court  of  issuing  commissions  to  take 
pleas,  answers,  oisclaimers,  and  examinations,"  token  within  the  juris- 
diction, is  abolished.  A  guardian  ad  litem  to  an  infant  defendant  to 
a  suit  who  is  within  the  jurisdiction  will  be  appointed  without  a  com- 
mission.   Egremowt  v.  JE^remont,  22  Law  J.  (N.  S.)  Chan.  108. 

3.  Endorsement  of  bill. — The  endorsement  on  bill  of  complaint  or 
claim  may  be  altered,  at  the  discretion  of  the  Court,  from  the  form 
prescribed  by  the  schedule  to  the  Chancery  Procedure  Amendment 
Act  (15  &  16  Yict.  c.  86),  and  such  endorsement  is  not  required  bv 
the  Act  to  be  printed,  semble.  Somes  v.  Bid^ie,  22  Law  J.  (N.  S.) 
Chan.  110. 

4.  Masters  in  Chancery  AboUtUm  Act. — In  directing  accounts  to  be 
taken  tinder  the  Masters  in  Chancery  Abolition  Act,  the  form  of  the 
i)rder  under  the  old  practice,  referring  it  to  the  Master  to  take  the 
accounts,  is  inapplicable,  and  the  accounts  are  to  be  directed  to  be 
taken  in  a  general  ioAi.    Be  Cailmg,  22  Law  J.  (N.  S.)  Chan.  9. 

5.  Same — Gonsideration  of  Master's  report, — ^At  the  hearing  of  a 
jcause  on  further  directions,  the  Court,  if  requisite,  will,  without  order, 
adjourn  the  cause  to  chambers,  for  the  purpose  of  investigating,  with 
the  assistance. of  the  chief  clerk,  the  correctness  of  the  IVfister's 
report  made  under  the  old  practice.  Saunders  v.  Walter,  22  Law  J. 
(N.  S.)  Chan.  11. 

6u  Same — In/vestment  of  money  in  purchase  of  land. — ^Where  a 
petitioner  prays  for  investment  in  lands,  the  Court,  on  being  satisfied 
that  the  investment  is  eligible,  will  order  the  petition  to  stand  over 
for  the  opinion  on  the  title  of  such  of  the  conveyancing  counsel  of 
the  Court  as  the  petitioner  may  select,  and  on  the  return  of  such 
opinion  to  the  Court,  an  order  will  be  made  on  the  petition.  JRe 
Caddick,  22  Law  J.  (N.  S.)  Chan.  10. 

7.  Same — Motion. — ^A  motion  by  consent,  in  a  cause,  commenced 
under  the  old  practice,  to  enlarge  a  publication,  to  take  the  evidence 
orally  under  the  new  practice,  and  to  suppress  depositions  taken 
under  the  old  practice,  is  properly  made  m  court  instead  of  by 
application  at  chambers.  Atkinson  v.  The  Oaford,  Worcester,  and 
Wolverhampton  Saihuay  Chmpany,  22  Law  J.  (N.  S.)  Chan.  15. 

8.  Same — Payment  of  pwrchase-monev  into  court. — Where  a  pur- 
chaser of  propeirty  sold  under  decree,  is  satisfied  with  the  title,  the 
application  for- the  payment  of  the  purchase-money  into  court  is  to 
be  made  to  the  judge  at  chambers,  under  the  15  &  16  Vict.  c.  80, 
s.  26  (Master  in  Chancery  Abolition  Act)«  Davenport  v.  Daven* 
port,  22  Law  J.  (N.  S.)  Chan.  11. 

12 
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9.  Same — Parties — Devisees  and  executors — Mortgage, — In  a  fore- 
closure suit,  the  deviseeB  and  executors  of  the  mortgagor  represent 
the  cestuis  que  trust  of  the  equity  of  redemption^  under  the  Chancery 
Procedure  Amendment  Act  (15  &  16  Vict.  c.  SQ,  s.  42,  rule  9),  and 
the  cestuis  que  trust  are  not  necessary  parties  to  the  trust.  JEEannam 
Y.  Bileg,  22  Law  JF.  (N.  S.)  Chan.  110. 

10.  Parties — Trwtees — Settlement, — In  a  suit  for  foreclosure, 
(Commenced  under  the  old  practice,  the  trustees  of  the  equity  of  re- 
demption, if  in  settlement,  ao  not  sufficiently  represent  the  cestuis  que 
trust  under  the  Chancery  Procedure  Amendment  Act  (15  &  16  Vict, 
c.  86,  s.  42,  rule  9).  The  cestuis  que  trust  will  still  be  necessary 
parties  to  the  suit.  Goldsmith  y.  Stonehewer,  22  Law  J.  (N.  S.} 
Chan.  109. 

11.  Productiok  of  dbeiMMfi^.— Application  for  production  of 
documents  is  to  be  made  in  the  first  mstance  by  summons  at  the 
chambers  of  the  judge.  Questions  of  difficulir  as  to  the  production 
are  to  be  adjourned  to  and  argued  in  court  (Masters  in  Chancery 
Abolition  Act,  15  &  16  Yict.  c.  80,  s.  26).  Thomson  Y.JhuloUy  22  Law 
J.  (N.  S.)  Chan.  n. 

12.  Betioor  and  supplement, — ^An  order  and  decree  of  reyiyor  and 
supplement,  in  a  suit  mstituted  by  chum,  is  within  the  15  &  16  Yict. 
c.  86,  s.  52  (Chancery  Procedure  Amendment  Act).  Martin  y. 
Hadlow,  22  Law  J.  (N.  S.)  Chan.  9. 

13.  Same, — ^An  ord^  and  decree  of  reviyor  and  supplement  by  a 
plaintiff  against  a  co-plaintiff,  in  a  suit  commenced  by  daim,  is  not 
within  the  Chancery  Procedure  Amendment  Act  (15  &  16  Yiefe. 
c.  86).  A  printed  special  daim  of  reyiyor  and  supplement  must  be 
filed.     Tate  y.  Lighthead,  22  Law  J.  (N.  S.)  Chan.  9. 

14.  Suitors  in  Chtmeerg  BeU^  Act — Written  hill — Printed  cofg 
of  bill, — ^Where  a  bill  was  filed  in  writing  (being  for  an  injuno^ 
tion),  pursuant  to  section  6  of  the  statute  of  15  &  16  Yict.  c.  86, 
and  had  been  duly  impressed  with  a  11,  stamp,  as  directed  by  the  6th 
of  the  orders  of  the  25th  of  October,  1852,  and  a  printed  copy  of 
the  bill  was  within  fourteen  days  tendered  to  the  clerk  of  records 
and  writs  for  reception,  and  to  be  filed,  he  refused,  on  the  ground 
that  he  was  preduided  from  doing  so  by  the  12th  section  of  the 
Chancery  Suitors  Belief  Acts  (15  &  16  Yict.  c.  87) ;  but  the  lords 
justices  being  of  opinion  that  in  such  a  case  only  one  stamp  was 
necessary,  ordered  the  printed  bill  to  be  receiyed  and  filed,  but 
directed  that  in  all  cases  where  a  written  bill  is  filed,  the  same  shall 
be  retained  in  the  office  together  with  the  printed  bill.  Jones  y. 
JBatten,  22  Law  J.  {N.  S.)  Chan.  13. 

15.  Written  hiU — LUerrogaiories — Stamp, — ^Where  a  written  bill 
is  filed  under  the  Chancery  Procedure  Amendment  Act  (15  &  16 
Yict.  c.  ^Qy  s.  6),  interrogatories  may  be  filed  before  the  printed  copy 
of  the  bill  is  filed.  Only  one  stamp  is  to  be  paid  for  by  a  plaintiff 
filing  a  written  and  printed  copy  of  a  bill.  Lambert  y.  Lomas, 
22  Law  J.  (N.  8.)  Chan.  12. 

And  see  Fra^cticx. 
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PRODUCTION  OP  DOCUMENTS.— L  16  ^  16  Viei.  e.  86.— 
A  motion  bj  the  defendant  that  the  plamtiff  should  produce,  on 
oath,  all  the  documents  in  his  possession  or  power  relating  to  the 
matters  in  the  suit  (the  defendant  not  specifying  any  documents,  or 
giving  any  evidence  that  the  plaintiff  had  any),  was  refused,  with 
costs.     :Fioet  V.  MuUins,  22  Law  J.  (N.  S.)  CW.  72. 

2.  15  ^  16  Tict.  c.  86,  *.  20— Defendant  entitled  to  order.— No 
affidavit  is  necessary  to  support  an  application  for  production  on 
oath  of  documents,  under  the  15  &  16  Vict.  c.  86,  s.  20.  The  Court 
has  settled  an  order  under  that  Act  requiring  the  plaintiff  to  make 
an  affidavit  of  the  documents  in  his  possession,  and  to  produce  such 
as  he  does  not  thereby  object  to  produce.  A  defendant  is  entitled, 
of  right,  to  such  an  order  for  production,  and  a  delay  in  making  the 
application  does  not  deprive  hun  of  it.  Eoehdale  Gtmal  Oompcmy  r. 
King^  15  Beavan,  11. 

3.  Oo-defendant  and  agent.  —  Under  an  order  that  one  of  the 
defendants  should  allow  the  plaintifl's,  their  solicitors,  or  agents,  to 
inspect  certain  documents,  it  was  held,  that  the  defendant  was  justi- 
fied in  refusine;  to  allow  the  inspection  to  take  place  in  the  presence 
of  a  co-defendant,  although  employed  as  an  agent  of  the  plaintiff. 
JBartleg  v.  Bartley,  22  Law  J.  (N.  S.)  Chan.  47. 

PUBLIC  COMPANY.— 5>a«^*r  of  sharea  —  Limatic.  — The 
plaintiff  being  possessed  of  shares  in  a  public  company,  when  in  a 
state  of  extreme  sickness  transferred  the  shares  into  the  name  of 
the  defendant ;  the  plaintiff  having  recovered  from  his  sickness,  but 
having  subsequently  become  lunatic,  a  bill  was  filed  in  his  name,  by 
his  committee,  to  have  the  defendant  declared  a  trustee  of  the  shares: 
Held,  that  as  the  plaintiff  had  survived  the  sickness  during  which 
the  transfer  was  made,  the  gift  could  not  operate  as  a  donatio  mortis 
causdy  and  it  appearing  that  the  gift  had  been  received  by  the  defen- 
dant upon  the  distinct  understanding  that  it  was  to  be  absolute  only 
in  the  event  of  the  death  of  the  plaintiff:  Held,  that  the  defendant 
must  be  considered  as  trustee  of  the  shares  for  the  plaintiff.  The 
bill  contained  charges  of  fraud,  which  were  neither  supported  nor 
repelled  by  evidence ;  but  inasmuch  as  the  costs  were  not  increased 
by  such  charges :  Held,  that  the  costs  of  the  suit  ought  not  to  be 
affected  thereby.    Staniland  v.  Willotty  3  D.  &  S.  664. 

fiAILWAT  —  1.  Abortive  undertaking  —  Bill  for  account  —  2>m- 
fnis8(d. — ^A  bill  was  filed  in  1849,  for  the  purpose  of  taking  the 
accounts  of  an  abortive  railway  undertaking.  Upon  a  motion  in 
July,  1851,  by  a  defendant  to  dismiss  the  bill,  the  plaintiff  undertook 
to  tile  a  replication  on  or  before  the  first  day  of  Hilary  Term^  1852. 
He  made  default  in  performing  his  undertaking.  Upon  a  motion 
made  in  February  following,  the  plaintiff  proved  that  he  had  been 
unable  to  serve  the  other  defendants,  so  as  to  perfect  the  suit,  which 
he  was  prosecuting  bond  Jide :  Held,  that  the  plaintiff  must  be  held 
to  the  undertaking,  and  that  if  he  had  a  case  entitling  him  to  be 
i^elieved  from  that  undertaking,  he  ought  to  have  mn^  »  speciid 
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application  to  be  discharged  fcom  it.  Other  defendants  had  abstained 
from  moving  for  the  dismissal  of  the  bill,  relying  on  the  undertaking 
given  on  the  motion  in  July,  1851 ;  but  on  the  de&ult  of  the  plain- 
tiff to  perform  that  undertaking  by  filing  a  replication,  these  defen- 
dants, in  February,  1852,  moved  for  the  dismissal  of  the  bill  as 
against  them,  and  the  Court  dismiased  the  bill  accordingly.  Xa  Mert 
V.  Stanhope,  5  D.  &  S.  247. 

2.  Opposition  to  bill — Bopery — Alteration  of  level. — Lesaees  of 
premises  occupied  by  them  as  a  ropery  agreed  to  withdraw  their 
opposition  to  a  Bill  in  Parliament  for  a  railway  which  would  intersect 
the  ropery.  The  agreement,  among  other  stipulations,  provided  that 
the  railway  should  be  so  construct^  as  that,  when  finished,  the  level 
of  the  ropery  should  not  be  altered,  nor  the  surface  of  the  ropery  be 
in  the  least  respect  diminished :  Held,  that  the  railwav  company 
were  bound  to  restore  the  surface,  so  as  to  be  available  for  all  pur- 
poses to  which  it  might  have  been  applied  before  the  construction  of 
the  railway,  and  not  for  the  purposes  of  a  ropery  only.  Harly  v. 
jTAtf  East  and  West  India  Docks  and  Birminghm  Junction  ItaUway 
Company,  1  D.  M.  &  G.  290. 

EAILWAT  ACT. — 1.  Disqualified  persons — Investment — Befer- 
ence  to  Master. — Land  belonging  to  the  vicarage  was  taken  by  a 
railway  company,  and  the  purchase-money  paid  into  court,  to  the 
account  of  the  vicar.  On  a  petition  by  the  vicar,  stating  an  agree- 
ment to  purchase  land  particularly  mentioned  in  the  agreement, 
and  that  the  title  had  been  approved  of  by  a  barrister,  and  that 
the  title-deeds  had  been  examined  and  found  correct,  and  prapng  for 
a  conveyance  and  payment  of  the  monev  out  of  court,  without  a 
reference  to  the  Master,  the  Court  made  the  order.  Bx  parte  Vicar 
qf  Bast  Dereham,  21  Law  J.  (N.  S.)  Chan.  677. 

2.  Pwrchase  of  lands. — By  a  Bailway  Act  a  company  was  em- 
powered to  take  lands  belonging  to  a  vicarage,  and  it  was  declared 
that  the  purchase-money  should  be  paid  into  court,  and  that,  on  a 
petition  by  the  vicar  and  patron,  with  the  consent  of  the  Ordinary 
of  the  diocese,  it  might  be  laid  out  in  the  purchase  of  other  lands. 
A  purchase  was  made  accordingly:  Held,  that  the  bishop  was 
entitied  to  be  paid  by  the  company,  not  only  the  cost  of  his  attend- 
ance in  the  Master's  office^  but  also  of  his  appearance  on  the  petition 
to  the  Court  for  a  reference  and  confirmation  of  the  Master's  report. 
Ex  parte  Vicar  of  Creech  St  Michael,  21  Law  J.  (N.  S.)  Chan.  677. 

EAILWAY  COMPANY. — 1.  Agreement  or  undertaking  in  a 
catise — Act  of  Barliament. — A  railway  company,  defendants  in  a 
cause^  entered  into  an  agreement  or  undertaking  with  the  plaintiff, 
not  to  do  any  act  contrary  to  a  then  pending  notice  of  motion^  unless 
under  the  authority  of  Parliament,  until  the  hearing  of  the  cause  or 
the  further  order  of  the  Court.  The  company  subsequentiy  obtained 
an  Act  of  Parliament,  which  did  not  by  positive  enactment,  nor,  in 
the  opinion  of  the  Court,  by  necessary  conclusion  from  its  provisions, 
take  the  case  coinplained  of  by  the  plaintiff  out  of  the  reach  of  the 
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uadertddng,  although  it  did  not  prohibit  the  act,  and  might  have 
contemplated  the  act  consistently  wifch  the  proyisions  of  the  Act  of 
Parliament:  Held,  on  motion  by  the  plaintif!,  that  the  undertaking 
was  bindine  on  the  company,  untdl  the  further  order  of  the  Court ; 
but  that  the  compamr,  on  showing  merits,  might  have  moved  to 
discharge  it,  and  the  Court,  deeming  such  merits  to  have  been  shown 
by  the  answer,  accordingly  discharged  the  undertaking.  Stevens  v. 
The  South  Devon  Bailway  Company,  21  Law  J.  (N.  S.)  Chan.  816. 

2.  Agreement  by  directors  for  interchangeable  use — Contract — 
Negative  agreement. — Two  directors  of  a  railway  company  (the 
plamtifSs)  met  two  directors  of  another  railway  company  (the  de* 
fendants),  and  entered  into  an  arrangement  in  writing,  signed  by  all 
four  directors  on  behalf  of  their  respective  compames,  whereby  it 
was  mutually  agreed,  that  each  of  the  companies  should  interchange* 
ably  use  the  rauway  of  the  other  company  on  certain  specified  terms* 
The  agreement  contained  no  words  of  succession  or  of  restriction  i 
Held,  that  these  contracts  were  not  mere  licenses  determinable  at 
will,  but  conferred  rights  of  a  permanent  nature  on  the  companies : 
Held  also,  that  the  terms  of  this  contract  were  not  too  va^;ue,  but 
that  the  user  conceded  was  one  consistent  with  the  proper  enjoyment 
of  the  railway,  the  subject-matter  of  the  contract,  and  witn  the 
rights  of  the  granting  party :  Held  also,  that  this  Court  will  grant 
an  injunction,  restraining  the  defendants  from  acting  contrary  to  a 
negative  agreement,  although  it  cannot  specifically  enforce  the  per- 
formance of  the  whole  of  the  agreement.  The  Great  Northern 
Bailtoay  Qompwny  v.  The  Manchester^  Sh^eld^  and  Lincolnshire 
Bailway  Company^  5  D.  &  S.  138. 

3.  Jpplication  to  Parliament — Illegal  contract — HxclusUm  qf 
directors — Majority, — Parliament  having  created  a  company,  the 
power  rests  in  Parliament  to  vary  its  constitution  or  to  annihilate 
it,  and  it  \&  not  the  function  of  a  Court  of  Equity  to  decide  on  the 
propriety  of  an  application  to  Parliament  to  vary  the  object  con- 
templated by  the  Act.  Such  an  application  is  not  illegal,  if  it  be 
pursued  by  legal  means.  But  it  appearing  in  a  suit  by  certain 
shareholders,  that  a  company  had  resolved  to  use  its  funds,  and  to 
pledge  its  credit,  and  to  make  contracts  for  the  purpose  of  such  an 
application  to  Parliament :  Held,  that  such  appropriation  of  funds  and 

E ledges  and  contracts  were  illegal,  and  at  the  instance  of  the  share- 
olders,  an  injunction  was  granted,  restraining  the  appropriation  of 
funds,  the  pledging  of  the  company's  credit,  and  the  entering  into 
contracts  in  support  of  such  an  application  to  Parliament ;  but  the 
Court  declined  to  restrain  the  company  from  introducing  or  soliciting 
such  bill,  or  using  the  name  and  seal  of  the  company  for  those  pur- 
poses. Certain  of  the  directors  of  a  railway  company,  acting  on  the 
nomination  of  another  railway  company,  which  was  interested  in 
certain  shares  in  it,  and  which  nominated  those  directors  by  virtue 
of  the  Act  constituting  the  company,  were  excluded,  by  a  resolution 
of  the  board  of  directors,  from  the  meetings  of  the  directors,  and  the 
majority  delegated  all  the  powers  of  the  board  to  a  managing  com- 
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mittee:  Held,  that  although  in  such  a  body  the  majorii^  hinds  the 
minority,  yet,  that  it  is  essential  to  the  validity  of  their  acts,  that 
the  voice  of  the  minority  should  have  been  heard ;  and  such  exclusion 
of  directors  was  restrained.  A  railway  company  was  beneficially 
entitled  to  certain  shares  in  another  railway  company,  which,  under 
the  authority  of  the  Act  constituting  the  latter  company,  were  vested 
in  trustees  for  the  former.  The  former  company  nled  a  bill  against 
the  directors  and  certain  shareholders  of  the  latter,  and  against  the 
trustees  of  their  own  shares,  complaining  that  certain  dispositions 
of  the  trust-funds  and  contnusta  which  were  in  contemplation  were 
ill^ial,  and  prajpng  for  an  account  and  relief  against  the  directors, 
and  an  injunction  to  restrain  such  disposition  of  funds  and  con- 
tracts :  Held,  that  as  the  equitable  title  of  the  plaintiffs  was  executed, 
they  making  their  trustees  defisndants  could  sustain  their  suit,  and 
were  not  precluded  from  suing  by  the  provisions  of  the  Companies 
Glauses'  Consolidation  Act,  1845,  s.  20,  which  exonerates  com- 
panies from  seeing  to  the  execution  of  any  trusts  affecting  shares. 
The  Great  Western  Bailioay  OompamT.  Buahout,  6  D.  &  S.  290. 

4i.' Pweons  under  disabtUty  —  Wmey  paid  into  cowrt^—^ythstQ 
money  has  been  paid  into  court  in  respect  of  lands  taken  by  a 
company  from  persons  under  disability,  and,  with  the  exception  of  a  I 

small  surplus,  has  been  afterVnirds  laid  out  in  the  purchase  of  lands  | 

to  be  settled  to  the  same  uses,  if  such  surplus  is  under  202.,  the  | 

Court  will  allow  it  to  be  paid  to  the  tenant  for  life,  but  not  other-  | 

wise.    Be  Bateman's  Estate,  21  Law  J.  (N.  S.)  Chan.  691.  i 

6,  Purchase — Payment  of  moneu  into  cowrt — Chrporation. — A 
railway  company,  under  pressure,  paid  the  purchase-mone^  for  lands 
bought  of  a  corporation  to  the  vendors,  instead  of  payine  it  into  court, 
under  the  8  &  9  Vict.  c.  18,  s.  69.  IJpon  a  bill  filed  by  the  former, 
the  latter  were,  on  motion,  ordered  to  pay  into  court  the  purchase- 
money  in  their  hands  for  the  purpose  of  mteiim  protection.  London 
and  Nbrth-  Western  Bailway  Ompany  v.  2%«  Corporation  of  Laur 
caster,  15  Beavan,  22. 

6.  Puvrchase-meney — Payment  into  Bank  of  England — Interest-^ 
Agreement — Constitution — Costs, — ^By  agreement  in  1847,  a  railway 
company  took  possession  of  certain  lands  required  for  their  under- 
taking, and  stipulated  to  pay  the  price  awardeid  by  arbitration  to  the 
owner,  or  into  the  Court  of  Chancery,  and  interest  in  the  mean  time 
from  the  delivery  of  his  abstract  untd  the  day  on  which  the  purchase 
should  be  completed.  In  1849  the  company  paid  the  purchase- 
money  into  the  Bank  of  England,  under  the  provisions  of  the  Lands 
Clauses'  Consolidation  Act,  and  received  from  the  solicitors  of  the 
vendors  an  account  for  interest  up  to  that  time.  This  account  was 
mislaid,  and  another  account  was  in  1851  sent  to  the  company  at 
their  request,  in  which  the  interest  was  brought  down  to  the  latter 
period.  No  application  had  been  made  by  the  vendor  for  the  invest- 
ment of  the  money  paid  in  by  the  company :  Held,  on  special  case 
between  the  vendor  and  the  company,  that  the  interest  ceased  to 
run  from  the  time  of  payment  of  &e  purchase-money  into  the  Bank 
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of  England.  The  Court,  oonnderbe  there  had  been  great  delay  on 
the  part  of  the  company  in  paying  the  purchase-money,  gare  them  no 
costs  of  the  application.  Lewis  v.  8^h  Waiei  BMww  Oompami^ 
22  Law  J.  (N.  S.)  Chan.  200. 

7.  Specific  perforfMmce — Ckmtraet  for  purehage — Tenmii  fir  ^5h-* 
Lands  clauses  consolidation  act. — ^The  Ea^m  Counties  Bailway  Com- 
pany havinga  Bill  before  Parliament  for  enabling  them  to  make  a  rail- 
way  from  W.  to  S.,  entered  into  an  absolute  agreement  with  A.,  a 
Jandowner  on  the  proposed  line,  in  consideration  of  his  withdrawing 
his  opposition  to  the  Bill,  to  purchase  a  house  and  six  acres  of  land 
which  stood  settled  on  A.  for  life,  with  remainders  over,  for  the  price  of 
8,000Z.,  and  5,000Z.  additional,  by  way  of  compensation,  and  unoertook 
to  obtain  all  such  powers,  and  to  ao  all  such  acts  as  would  enable 
A.  to  sell  the  estate.  The  Bill  was  passed  containing  no  special 
powers  as  to  A.'s  estate,  but  the  company,  under  their  compulsory 
powers,  could  have  taken  two  acres  of  the  estate  as  within  their  line 
of  deviation.  No  funds  were  raised  under  the  Act,  and  no  part  of 
the  line  was  commenced.  The  company  having  totally  abandoned 
the  line,  sent  a  notice  to  A.  that  they  should  not  require  his  estate. 
Upon  a  bill  filed  by  A.  against  the  company,  before  their  compulsory 
powers  had  expired,  it  was  held  that  the  company  were  bouna  speci- 
ncallv  to  perform  their  contract.  The  case  of  Webb  v.  The  Durect 
London  and  Portsmouth  Bailway  Company,  is  to  be  explained  on 
the  ground  of  the  uncertainty  of  the  contract.  An  existing  railway 
corporation  duly  authorized,  promoted  a  Bill  in  Pariiament  for  ex- 
tending their  bne,  and  entered  into  an  onerous  contract  with  a 
landowner  in  furtherance  of  the  objects  to  be  carried  out  by  their 
Bill.  The  Act  passed,  but  no  money  was  raised  under  it,  and  the 
Bcheme  utterly  failed :  Held,  that  it  was  no  objection  to  enforcing 
Bpecific.  performance,  that  it  would  involve  the  payment  of  the  pur- 
chase*money  out  of  the  general  funds  of  the  company,  and  so  would 
work  hardship  upon  the  shareholders,  who  had  no  notice  of  the 
arrangement,  for  the  Court  could  not  recognise  the  rights  of  indi- 
vidual members  as  distinct  from  the  rights  and  liabilities  of  the  cor- 
poration itself.  Sawkes  v.  Eastern  Counties  Baikomf  Ckmpany^  22 
Law  J.  (N.  S.)  Chan.  77. 

8.  Tenant  for  Ufe — Notice — JBaymmU  of  pwrchase-monei^ — Interest 
— Payment  into  hanker^ s. — ^A  rulway  company  gave  the  usual  notice 
to  a  tenant  for  life,  of  settled  estates,  that  they  required  a  portion 
of  the  estates  for  their  line,  and  afterwards  made  an  offer  for  the 
^-simple.  The  solicitor  of  the  tenant  for  life  aco^ted  the  offer, 
stipulating  that  interest  at  bh  per  cent,  should  be  paid  from  the  time 
of  the  company  taking  possession,  and  proposing  that  as  the  title 
^as  well  known,  the  company  should  be  satisfied  without  the  pro- 
duction of  the  deeds.  To  this  the  company  objected,  and  proposed 
^  pay  the  money  into  a  banker's,  in  the  names  of  the  respective 
Bphcitors  pending  the  investigation  of  the  title.  The  tenant  for 
^ife*8  solicitor  thereupon  suggested  that  as  the  money  must  be  paid 
iiito  court,  it  had  better  te  so  at  once.    The  CMnpany  thereupon 


154  Differ  of  Cases. 

paid  the  money  into  oonit  to  the  acoonnt  of  ihe  Railway  Act  only, 
and  communicated  to  the  tenant  for  life's  solicitor,  that  they  had 
paid  the  money  into  court  under  the  69th  section  of  the  Landg 
Clauses'  Consolidation  Act.  The  solicitor  for  the  tenant  for  life 
thereupon  reminded  them  that  interest  at  61,  per  cent,  would  con- 
tinue to  he  payahle  till  the  purchase  was  completed.  To  this  the 
company's  solicitor  returned  no  answer,  and  although  sereral  other 
communications  passed  hetween  the  solicitors  respeding  the  piov 
chase,  the  company's  solicitor  did  not,  till  a  year  afterwards,  expiess 
an;^  objection  to  the  paym^it  of  interest.  The  money  remained 
uninvested  during  that  period :  Held,  that  the  company  had  acquiesced 
in  the  vendor's  view  of  the  case,  and  were  bound  to  pay  interest  up 
to  the  investment.  Ms  parte  the  JSarl  of  Hardmehe^  re  The 
Boyston  and  HiteUn  MaHimty  Ompan^s  Act,  1846,  1  D.  M.  ^ 
G.  297. 

EEAL  ESTATE.    See  AoMnrisTEATioif  Suit. 

BECEIYEE.  — 1.  Banker's  UabiUtif— Separate  aeeounts.—Tbe 
plaintiff  being  owner  of  an  estate,  employed  an  agent  and  receiver, 
who  paid  into  the  defendant's  bank  the  rents  of  the  estate,  to  aa 
account  headed  with  the  name  of  the  estate,  to  distinguish  it  from 
his  private  account.  The  receiver's  private  account  being  over- 
drawn, he  transferred  the  balance  of  the  estate  account  to  make  up 
the  deficiency  due  upon  his  private  account.  Upon  a  bill  filed  by 
the  plaintiff  against  the  bankers,  to  refund  this  balance  so  transferred^ 
it  was  held  that,  according  to  the  principles  of  a  Court  of  Equity,  a 
person  who  deids  with  another,  knowing  him  to  have  in  his  handls  or 
under  his  control,  moneys  belonging  to  a  third  person,  must  not 
enter  into  a  transaction  with  him,  the  effect  of  which  is  that  a  £raud 
is  committed  on  the  third  person ;  and  it  appearing  upon  the  evidence 
that  the  bankers  were  aware  that  the  money  was  the  produce  of  the 
rents  of  the  plaintiff's  estate,  a  decree  was  made  against  the  bankers 
for  repayment  of  the  amount.  Bodenkam  v.  Sosbins^  21  Law  J* 
(N.  S.)  Chan.  864. 

2.  Mortgagee  m  possession — TTdrd  mortgagee. — ^Motion  for  received 
against  a  mortgagee  in  possession,  granted  after  decree  on  the 
application  of  another,  mortgagee,  a  co-defendant.  A.  B.,  the  third 
mortgagee,  took  possession,  and  then  bought  up  the  first  mortgagee. 
Having  retained  possession  many  years,  and  received  a  considerable 
sum,  a  receiver  was  appointed  against  him  on  the  application  of  the 
second  mortgagee,  the  affidavit  of  A.  B.  not  satisfactorily  showing 
that  anything  remained  due  on  the  first  mortigage.  HUes  v.  Moor^y 
15  Beavan,  176. 

EEDEMPTION".    See  Mobtgage. 

SALE. — 1.  Conditions  of— Interest  on  purohase-moneg — Sale  of  « 
reversion, — ^Beal  estate,  including  property  in  possession  and  in  re- 
version, was  put  up  for  salej^y  auction  in  lots,  under  a  condition 
that  the  vendors  should  confirm  the  Master's  report  of  purchases  on 
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or  before  the  25th  of  Decembeir,  1849,  and  that  on  or  before  that 
day  each  purchaaer  should  pay  his  purchaae-inoney  into  courfc,  and 
be  entitled  to  the  rents  of  his  lot  nom  that  day,  and  that  if,  from 
any  cause  whatever,  the  purchase-money  should  not  be  so  paid,  he 
should  pay  interest  on  it  at  5/.  per  cent,  from  that  day.  A.  pur- 
chased a  reversion  in  fee,  being  one  of  the  lots.  Through  the  de&ult 
of  the  vendors,  the  Master's  report  was  not  confirmed  until  August, 
1851.  Motion,  that  A.  should  pay  his  purchase-money  into  court, 
with  interest  from  the  25th  of  December,  1849 :  Held,  that  interest 
was  payable  from  that  day  at  4d.  per  cent.  WaUia  y.  Sarelf  21  Law 
J.  (N.  SO  Chan.  717. 

2.  Trtutee — Eeeeipt  for  pwrohase-moneif — Speeifie  perfbrmamce.'^ 
On  a  sale  by  a  trustee,  he  stipulated  that  his  receipt  should  be  deemed 
an  effectual  and  conclusive  discharge,  and  that  uie  purchaser  should 
not  require  the  concurrence  of  the  heir  or  eeatui  que  trust.  A  decree 
was  noade  for  specific  performance  and  reference  as  to  title.  The 
Master  found  in  &your  of  the  trustee,  and  upon  exceptions,  the  pur- 
chaser contended  that  the  rule  as  to  the  concurrence  of  the  ceHuia 
que  trusty  being  one  for  their  protection,  it  was  a  breach  of  trust  to 
stipulate  that  they  should  not  concur ;  but  the  Court  held  the  point 
concluded  by  the  decree.  The  rule  that  the  costs  of  a  suit  for 
specific  performance  depend  upon  when  the  title  was  first  shown,  is 
to  be  strictly  adhered  to.     Witki/Mon  v.  Hartley^  15  Beavan,  183. 

SAIiE  BY  ACTING  EXBOUTOES.— Potr^«— DwcZowTwr*.— 
A  testator  devised  his  freehold  estates  to  A.,  B.,  C,  and  D.  and  their 
heirs,  on  the  usual  trusts  for  sale.    He  then  ordered  and  directed 
that  A.,  B.,  C,  D.,  the  executors  of  that  his  will,  or  the  survivors  or 
surviyor  of  them,  or  the  executors  or  administrators  of  such  survivor, 
should  sell  his  copyhold  estates.    He  then  gave  all  his  personal 
estate  to  the  same  persons,  and  declared  the  trusts  of  all  the  moneys 
to  arise  from  his  real  and  personal  estate.    A.  died. in  the  lifetime  of 
the  testator.    The  testator  died  in  1880.     B.  and  C.  sold  the  copy- 
hold estates  in  1832.    In  1851  D.  executed  the  usual  deed  of  dis- 
claimer.   There  was  no  evidence  that  D.  had  refused  to  accept  the 
executorship  before  the  sale  in  1882 :  Held,  first,  that  copyholds  were 
within  the  21  Henry  8,  c.  4 ;  and  secondly,  that  under  that  Act  the 
sale  of  the  copyholds  had  been  properly  made  by  B.  and  0.    FeppcT' 
com  y.  Waymm,  21  Law  J.  (N.  s!)  Chan.  827. 

8EPAEATE  TTSE.    See  Feme  CoyBBT,  3. 

SETTLEMENT.— 1.  Conatruotionr^JSstateforUfei^^eondUion.— 
By  a  post-nuptial  settlement  4,000^.  were  vested  in  trustees  upon  trust 
to  invest  and  to  pay  the  income  to  the  husband  and  wife  for  their 
joint  Uves,  and  then  to  the  survivor  for  life ;  and  after  the  death  of 
either,  to  stand  possessed  of  one  moiety  of  the  trust  fund  for  the 
survivor  absolutely,  and  of  the  other  moiety  for  the  children  of  the 
marriage  as  the  parents  should  jointly  appoint,  and  in  de&ult  of  such 
appointment,  for  the  children  in  equal  shfures,  with  powers  of  advance- 
ment ;  and  it  was  hereby  declared  that  the  income  of  the  trust  moneys 
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was  made  payable  to  the  parents  and  the  surviyor  of  them,  npon  the 
oondition  only  that  thej  and  the  suryiyor  of  them  should  during  the 
minority  of  the  children  proyide  them  with  suitable  diet,  clotibing, 
maintenance,  and  support,  in  proportion  to  the  ciieumstanoes  and 
condition  in  life  of  the  parents  and  the  expectancies  of  each  child  or 
children;  but  that  in  case  of  an  adyanoe  to  any  of  the  children,  the 
parents  or  the  surviyor  should  be  released  frtnn  the  condign.  In 
1S4A  the  husband  petitioned  the  Court  of  Bankruptcy,  and  under  the 
6&6  Vict.  c.  116,  a  conditional  order  was  made  for  his  protection, 
upon  payment  of  a  yearly  sum.  In  1846  the  husband  and  wife 
assigned  by  way  of  mortgage  all  their  interest  in  the  ino(Mne  and 
capital  of  the  trust  fund.  The  fund  was  then  transferred  into  court 
under  the  Trustees'  Belief  Act.  On  petition  by  the  six  in&nt  children, 
stating  that  their  parents  were  in  embarrassed  circumstances  and 
had  for  some  time  past  omitted  to  provide  them  with  suitable  diet, 
Ac.  (following  the  words  of  the  deed),  and  that  no  advance  had  been 
made  to  them  or  any  of  them,  and  it  appearing  that  the  parents  were 
in  a  resped»kble  station  in  life  and  in  no  business,  the  Court  ordered 
the  whole  income  to  be  applied  for  the  maintenance  of  the  petitioners. 
Quarey  the  effect  of  a  conditional  order  for  protection  under  the 
§&Q  Vict.  c.  116,  as  to  yesting  the  assets  of  the  insdiyent  in  the 
official  assignee.  £e  Ikdton's  Settlement,  21  Law  3.  (N.  S.)  Chan. 
681. 

2.  Jomture.-^Bj  a  settlement  made  on  the  marriage  of  an  adult 
female,  it  was  declu^  that,  in  con8iderati0n  of  the  intended  marriage 
and  for  providing  a  competent  jointure  and  provision  of  maintenance 
for  the  wife  and  issue  of  the  marriage,  the  father  of  the  husband  had 
paid  him  8,000^.,  and  that  the  husband  had  ^ven  a  bond  for  the 
payment  of  2,000^.  six  months  after  the  marriage,  to  be  settled  on 
trusts  for  the  benefit  of  himself,  his  vnfe,  and  the  issue  of  the  mar- 
riage. During  the  coyerture,  the  husband  bought  certain  lands, 
wmch  he  subsequently  sold  to  a  purchaser,  fiN>m  whose  devisees  the 
defendant  jjuichased  wiUi  notice  of  settlement.  The  husband  died 
without  satisfying  the  bond.  On  a  bill  by  the  wife  for  dower  out  of 
the  lands  so  sold:  Held,  thiU;  her  ri^ht  was  barred  by  the  settlement, 
and  that  she  had  no  Hen  on  or  right  to  resort  to  the  lands  for  the 
satisfaction  of  the  amount  due  on  the  bond.  J)vke  y.  Bendall^  2  D. 
M.  &  Or.  209. 

8.  Lmiiation  of  estate— IJntaU — Beeavefy. — ^By  indenture  of  set- 
tlement, two  estates,  A.  and  B.,  were  limited  to  the  &ther  for  Hfe, 
and  subject  thereto,  the  estate  A.  was  limited  to  the  first  and  other 
sons  in  tail  male,  and  the  estate  B.  was  limited  to  the  second  and 
other  sons  in  like  manner ;  and  it  was  pro vided,  that  if  the  second  son 
.should  become  an  eldest  son  and  as  such  should  become  entitled  to 
the  actual  possession  or  to  the  receipt*  of  the  rents  and  profits  of  the 
estate  A.,  the  limitations  of  the  estate  B.  should  cease  and  determine 
as  if  such  second  son  were  dead  vrithout  issue.  The  second  son,  by 
the  death  of  his  eldest  brother,  became  the  eldest  son,  and  joined  his 
father  in  suffering  a  recovery  of  the  estate  A.,  the  uses  of  which 
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were  declared  to  the  joint  appointment  of  the  fiither  and  ion,  and 
subject  thereto,  to  the  old  uaes.  In  exerdae  of  this  power,  the  fkther 
and  son,  by  a  mortgage  in  fee  of  the  estate  A.,  raised  a  sum  of  money, 
which  was  paid  to  die  father  and  son :  Held,  that  on  the  death  of 
the  father  the  estate  B.  shifted  from  the  second  son,  under  the  terms 
of  the  proviso  contained  in  the  settlement:  Held  iJso,  that  the 
recovery  suffered  by  the  father  and  son  did  not  by  itself  prevent  the 
operation  of  the  proviso,  and  that  the  mortgage  had  not  that  effect ; 
but  that,  notwithstanding  both  the  recovery  and  the  mortgage,  the 
second  son  came  on  the  death  of  his  father  into  possession  of  the 
estate  A.  within  the  meaning  of  the  terms  of  the  settlement :  Held  also, 
that  the  party  entitled  to  the  estate  A.  might,  previously  to  the 
happening  of  the  event  mentioned  in  the  proviso,  nave  so  exercised 
his  rights  over  the  estate  as  to  have  prevented  it  from  ever  coming 
into  the  possession  of  the  second  son  within  the  meaning  of  the 
terma  of  tne  settlement.  The  decisions  in  the  cases  of  Fazerkerly  v. 
Pord,  4  Sim.  890,  and  Taylor  v.  Earl  of  Harewood,  3  Hare,  872, 
approved  of.    HarrUon  v.  Bownd,  2  D.  M.  &  Qt.  190. 

4.  Power  cf  appoinimetU — Besiduary  gift. — ^A  testatrix  having  a 
power  of  appointms  a  sum  of  10,0002.  secured  by  a  term  of  five 
nimdred  years,  and  having  also  a  power  of  appointing  the  fee  of  lands 
on  which  the  money  was  secured,  by  her  will  devised  her  lands  to  A. 
for  life,  with  remainder  to  B.  in  toil,  and  gave  to  A.  all  the  residue  of 
her  personal  estate:  Held,  that  the  10,000/.  passed  under  the  resi- 
duary gift  of  the  personal  estate.  Effect  of  a  eeneral  release  by  a 
partv  entitled  to  a  charge  on  real  estate  secured  by  a  term  of  years 
to  the  trustees  of  the  term,  the  term  itself  not  being  assigned  or 
merged.     (JUford  v.  CfHfard,  9  Hare,  676. 

SHIP  AND  SHIPPING.— 1.  JurisdieHon^Jgreement.— Where 
part-owners  of  a  ship  differ  on  the  terms  of  an  agreement  to  mana^ 
and  charter  the  vessel,  the  construction  of  such  agreement  is  within 
the  province  of  a  Court  of  Equity,  and  the  question  of  its  concur- 
rent jurisdiction  with  the  Court  of  Admiralty  cannot  be  raised. 
Da^Mf  V.  Baines,  21  Law  J.  (N.  S.)  Chan.  801. 

2.  Begistry — Mortgage — Freight. — ^A  ship  belonged  to  A.  and  B. 
in  different  shares,  and  they  were  registered  as  the  owners  of  it,  at 
the  port  of  Liverpool.  In  April,  1^9,  the  ship  sailed  from  Liver- 
pool to  Sidney.  In  October,  A.  executed  a  power  of  attorney,  autho- 
rizing B.  to  sell  his  shares.  In  November,  A.  mortgaged  bis  shares  in 
the  ship  and  freight  to  C,  and  the  deed  of  mortgage  was  registered 
at  Liverpool.  In  March,  1850,  B.  being  in  Sidney  (acting  under  the 
power  of  attorney  as  to  A.*s  shares),  sold  the  ship  to  D.  On  this 
occasion  the  old  certificate  of  registry  was  given  up,  and  the  ship  was 
registered  de  novo,  in  D.'s  name,  at  Sidney.  The  ship,  with  a  cargo, 
was  put  into  the  London  Docks  in  February,  1851,  and  both  C.  and 
D.  took  possession  of  it,  by  each  of  them  putting  a  man  on  board. 
Upon  the  question  as  to  the  rights  of  C.  and  D.  in  the  ship  and 
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freight:  Held,  that  C.  was  entitled  to  A.'s  share  in  the  ship  and 
freight.     Cato  v.  Irving,  21  Law  J.  (N.  S.)  Chan.  676. 

SIMPLE  CONTEACT  AND  SPECIALTY  DEBTS.— JBowJ 
creditors. — ^An  assignment  of  property  was  executed  to  trustees  for 
the  benefit  of  creditors,  who  were  to  be  paid  equally ;  and  it  was 
stipulated  that  anj  securities  held  by  creditors  might  be  realized  and 
applied  towards  payment  of  their  debts ;  and  as  to  any  deficiency, 
such  creditors  were  to  stand  pari  passu  with  the  others,  but  not  to 
receiye  more  than  the  principal  and  interest.  A  schedule  was  added 
containing  the  debts,  calculated  with  the  interest  up  to  the  date  of 
the  deed,  but  there  was  no  express  contract  that  simple  contract  debts 
should  carry  interest :  Held,  upon  exceptions  to  the  Master's  report, 
that  this  md  not  convert  the  simple  contract  debts  into  specialty 
debts,  and  no  right  to  interest  after  the  deed  was  created,  which  did 
not  otherwise  exist :  Held  also,  that  bond  creditors  were  only  en- 
titled to  prove  for  the  amount  of  the  penalties  in  their  bonds.  Clowes 
V.  Waters,  21  Law  J.  (N.  S.)  Chan.  840. 

SPECIFIC  PEBFOBMANCB.— 1.  am^«rf/or  sale  of  ship.^ 
A  Court  of  Equity  will  not  enforce  specific  performance  of  a  contract 
for  the  sale  of  a  ship  or  part  of  a  ship.  By  the  34th  section  of  the 
statute  8  &  9  Vict.  c.  89  (the  Ship  Begistry  Act),  every  sale  or 
transfer  of  a  ship,  or  part  of  a  ship,  must  be  registered ;  and  a  Court  of 
Equity  must  construe  the  section  to  extend  to  any  contract  for  sale, 
or  contract  to  transfer.  Whether,  under  this  statute,  an  action  could 
be  maintained  on  a  contract  for  sale  of  a  ship  or  part  of  a  ship, 
quare.    Hughes  v.  Morris,  21  Law  J.  (N.  S.)  Chan.  761. 

2.  Laches— Agreement  for  lease — Lmdlord  and  tenant, — ^A  strong 
case  is  irequired  to  induce  the  Court  to  refuse  specific  performance 
of  an  agreement  for  a  lease  by  a  landlord,  on  the  ground  that  the 
tenant  and  proposed  lessee  has  not  adhered  to  the  conditions  which 
would  be  the  subject  of  covenant  on  his  part  in  the  lease;  but 
where  a  tenant,  contrary  to  the  terms  of  the  draft  lease,  has  neg- 
lected to  insure  for  eleven  years,  has  allowed  the  premises  to  go 
out  of  repair  yearly  for  four  years,  and  has  refused  to  permit  the 
lessor  or  his  agents  to  enter  and  view  the  condition,  of  the  premises 
after  notice  to  repair,  the  Court  will  not,  on  bill  filed  by  the  tenant, 
after  notice  to  quit  has  been  given  by  the  landlord,  enforce  specific 
performance  or  an  agreement  for  a  lease,  notwithstanding  a  Isurge 
sum  of  money  has  been  laid  out  according  to  the  agreement,  and 
the  premises  occupied  for  upwards  of  thirW  years  under  the  agree- 
ment.    Gregory  v.  Wilson,  22  Law  J.  (N.  S.)  Chan.  159. 

3.  FurcJiase  hy  a  solicitor  from  his  client — Infant, — ^Bill  by  a 
solicitor  against  his  client  for  specific  performance  of  a  contract  for 
sale  by  auction,  dismissed  with  costs,  the  purchase  being  made  by 
the  solicitor  (who  had  the  conduct  of  the  sale)  whilst  his  client  was 
a  minor,  and  the  sale  not  having  been  conducted  with  due  regard  to 
the  interests  of  the  client  or  the  protection  of  the  estate.  The 
solicitor  of  the  vendor  bidding  in  person  at  the  sale  on  his  own 
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behalf,  is  bound  to  state  that  fiict  publicly,  in  order  to  exclude  the 
inference  that  he  is  bidding  on  behalf  of  the  estate.  A  reserved 
bidding  is  proper  in  the  case  of  a  sale  of  an  infant's  estate ;  but 
where  there  is  no  reserved  bidding,  that  fact  should  be  publicly 
stated.     (Mts  v.  Salmon,  21  Law  J.  (N.  S.)  Chan.  750. 

4.  Statute  of  Fraudi — Frocedure  Amendment  Act. — A.  filed  a 
claim  for  specific  performance  of  a  contract  by  B.,  C,  and  D.,  stating 
in  his  claim  that  the  defendants  had  by  an  agreement  in  writing, 
contracted  to  demise  a  house  to  A.,  for  a  certain  term,  at  a  stated 
rent,  and  that  the  plaintiff  A.  had  agreed  by  parol  at  the  same  time 
to  pay  to  the  defenaant  a  premium  of  200Z.  The  daim  prayed  that 
the  defendants  might  grant  a  lease,  the  plaintiff  offering  to  pay  the 
premium  according  to  the  parol  agreement:  Held,  on  appeal,  over- 
ruling  the  decision  of  the  Court  below,  that  the  Statute  of  Frauds 
did  not  present  an  obstacle  to  specific  performance,  if  there  were  no 
fraud.  The  defendant,  at  the  hearing,  aUegins;  that  the  agreement 
was  obtained  by  ike  plaintiff  from  one  by  mud,  and  firom  another  by 
fraudulent  misrepresentation,  the  cause  was  ordered  to  stand  OY^fijir 
that  an  oral  examination  of  witnesses  might  take  place  under  the 
provisions  of  the  statute  15  &  16  Vict.  c.  86 ;  and  such  examinatiom ' 
having  taken  place,  upon  which  the  allegations  of  fi^rud  and  fraudu- 
lent misrepresentation  fisdled,  the  Court  decreed  specific  performance. 
Where  persons  sign  a  written  agreement,  and  there  Wi  been  no 
circumvention  or  fraud,  or  mists^e,  the  written  agreement  binds 
at  law  and  in  equity,  according  to  its  terms,  although  verbally  a 
provision  be  agreed  to  which  has  not  been  inserted  in  the  document, 
if  the  party  who  should  perform  the  omitted  term  consents  to  the 
performance  of  it.    Mdrtm  v.  Pyeroft,  22  Law  J.  (N.  S.)  Chan.  94. 

And  see  Aobbembnt. 

STATUTES.— Cbw<^Me^ww»—Xa«<^^aa?  BedempUon  Aet^^Fendor 
and  purchaser — Sale  hv  pre^>endary  to  trustee. — ^A  prebendary  sold 
to  a  trustee  for  himself,  in  1808,  certain  prebendal  property,  for  the 
redemption  of  the  land-tax.  The  lords  commissioners  and  other 
necessary  persons  were  parties  to  the  sale.  The  succeeding  preben- 
dary  did  not  question  the  transaction,  but  his  successor,  who  was 
appointed  in  1833,  and  had  ever  since  been  in  the  receipt  of  the 
amiual  amount  of  land-tax,  which  had  been  redeemed,  filed  a  bOl  in 
1848  to  set  aside  the  sale,  on  the  ground  of  illegality,  irregularity, 
and  fraud :  Held,  first,  that  such  property  was  saleahle  under  the 
provisions  of  the  Land-tax  Eedemption  Acts ;  secondly,  that  the 
selling  prebendary  might  purchase  the  property  for  himself;  and 
thirdly,  frau4  not  being  proved,  the  prebendaiy  not  being  a  direct 
trustee  of  the  property  for  his  successors,  and  forty  years  having 
elapsed  since  the  transaction,  impeachable  (if  at  all)  at  its  inception, 
that  the  bill  ought  to  be  dismissed  vdth  costs.  Beadon  v.  King,  22 
Law  J.  (N.  S.)  Chan.  111. 

STATUTE  OF  LIMITATIONS.— :Bfl»;feer'«  deposU^te.—'R,  B, 
deposited  llOZ.  with  Messrs.  H.  B.  L.,  C.  F.,  B.  L.,  and  C.  S.  F., 
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bankers,  UTOn  a  deporit-note  payable  twenty  days  aft^rm  InJmie, 
1838,  H.  B.  L.  died,  haviiu;  by  his  will  devised  his  real  and  personal 
estate  to  trustees,  one  of  whom  was  his  son  H.  L.,  upon  trust  to  raise 
money  to  pay  his  debts,  Ac.^  and  subject  thereto,  upon  trust  for  H.  L., 
whom  he  appointed  sole  executor.  H.  L.  was  admitted  a  partner  in 
the  bank.  In  1835  E.  L.  died,  and  in  1848  C.  F.  died.  C.  S.  7. 
and  H.  L.  continued  the  business,  but  became  bankrupts  in  1847. 
B.  B.  from  the  death  of  H.  B.  L.  received  interest  at  the  bank  upon 
his  deposit-note  until  the  bankruptcy,  when  he  proved  his  debt 
against  the  bankrupt's  estate,  and  on  a  bill  filed  to  make  the  real 
and  personal  estate  of  H.  B.  L.  liable  to  the  payment  of  the  llOZ. : 
Held,  that  the  interest  was  not  paid  by  the  continuing  partners  as 
agents  of  H.  B.  L.,  the  testator;  that  no  agency  could  be  implied; 
that  the  interest  was  paid  on  account  of  the  fim ;  that  all  claim  against 
the  real  and  personal  estate  was  barred  by  the  Statute  of  Limitations 
in  six  years ;  that  B.  B.  had  accepted  tbe  surviving  partners  as  his 
debtors ;  and  the  devise  made  by  H.  B.  L.  for  payment  of  debts  was 
satisfied :  and  the  bill  was  dismissed  with  costs.  Brown  y.  Gordon, 
22  Law  J.  (N.  S.)  Chan.  65. 

STAT  OF  ^EOCEEDlNQS.—Oost8—Bill^I>Umi88al,—A  new 
next  friend  of  a  feme  covert  having  been  substituted,  the  old  next 
friend,  who  was  a  defendant  to  the  suit,  was  ordered  to  give  security 
for  costs  up  to  the  time  of  his  appointment,  and  proceedings  were 
stayed  in  the  mean  time.  No  security  having  been  given,  it  was 
asked  that,  in  de&ult  of  its  being  completed  within  a  limited  time, 
the  bill  might  be  dismissed  with  costs ;  but  the  application  was  re- 
fused.   Fojfne  V.  LiUle,  21  Law  J.  (N.  8.)  Chan.  718. 

TENANT  FOE  LIFE  WITHOUT  IMPEACHMENT  OF 
WASTE. — Power  to  cut  timber. — ^Family  estates  which  were  sub- 
ject to  mortgages  were  conveyed  to  trustees  to  raise  money  for  the 
payment  of  mcumbrances,  and  subject  thereto  for  A.  B.  for  life,  and 
then  for  C.  D.,  his  eldest  son,  for  liie,  without  impeachment  of  waste, 
but  subject  to  a  power  to  the  trustees  after  contained,  with  an  ulti- 
mate remainder  to  A.  B.  in  fee-simple.  The  power  to  the  trustees 
was  during  the  life  of  A.  B.  and  after  his  death,  with  the  consent  of 
C.  D.,  if  he  should  be  the  survivor,  to  fell  timber  and  apply  the  pro- 
ceeds towards  paying  off  incumbrances  so  long  as  they  should  exist : 
Held,  that  the  power  was  paramount  to  any  authority  in  the  tenant  for 
life,  without  impeachment  of  waste,  and  that  it  was  not  an  infringe- 
ment on  the  law  of  perpetuity.  Brigga  v.  The  Earl  of  Oaford,  21 
Law  J.  (N.  S.)  Chan.  829. 

TEEM  OF  TEAES.— IVw*^  estate— 'Mortga^e^Mreclomre.— 
Certain  tenements  were,  up6n  a  loan  of  200^.,  assigned  bv  the  ovnier 
to  the  lender  for  a  long  term  of  years,  upon  trust  to  self,  and  out  of 
the  proceeds,  first,  to  pay  the  costs  of  sale ;  secondly,  to  pay  the  200/. 
and  mterest ;  and  thirdly,  to  pay  the  surplus  to  the  owner.  The  deed 
contained  a  covenant  by  the  owner  to  pay  the  lender  the  200Z.  and 
interest  at  the  end  of  six  months,  and  also  absolute  covenants  by  the 
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owner  for  title  as  upon  a  mortgage  and  for  quiet  enjoyment  by  the 
lender  after  default.  Upon  a  bul  to  foreclose  the  equity  of  peremp- 
tion in  the  form  No,  6  of  schedule  A,  to  the  orders  of  April,  1850 : 
Held,  that  the  case  was  one  for  a  sale  and  not  for  a  foreclosure. 
Jenkin  v.  Jtow,  6  D.  &  S.  107. 

THBLLUSSON  ACT.— Portions  to  children.— Bj  a  marriage 
settlement  dated  in  1823,  certain  famDy  estates  at  B.,  of  which  Lord 
B.  was  tenant  for  life  in  remainder,  were  limited  to  uses  for  raising 
40,000/.  as  portions  for  the  younger  children  of  Lord  B.,  to  be  payable 
and  divided  among  such  children  as  Lord  B.  should  appoint,  and  in 
default  of  appointment,  equally  to  be  divided  among  them;  and 
payable  at  the  decease  of  Lord  B.,  or  during  the  lifetime  of  Lord  B. 
with  his  consent.  The  bishop  of  D.,  the  great  uncle  of  Lord  B.,  by 
his  will  dated  in  1825,  recitmg  the  settlement  of  1823,  bequeathed 
15,000/.  to  trustees  upon  trust  to  accumulate  the  same  during  the 
£fe  of  Lord  B.,  or  for  such  further  period  as  should  make  up  the 
space  of  twenty  years  from  the  testator's  death,  in  order  by  means  of 
the  accumulated  funds  to  exonerate  the  family  estate  of  B.  from  the 
charge  of  40,000/.,  with  a  proviso  that  if,  before  the  expiration  of  the 
period  of  accumulation,  the  accumulated  ftind  should  be  of  sufficient 
amount  for  answering  the  purpose  aforesaid,  then  the  accumulation 
should  thereupon  immediately  cease.  The  testator  then  gave  certain 
chattels  to  go  as  heirlooms  with  the  settled  estates,  and  bequeathed 
30,000/.  for  building  a  mansion-house  upon  the  same.  The  testator 
died  in  1826.  In  1847  being  twenty-one  years  after  the  testator's 
death,  the  accumulated  fund  amounted  only  to  35,000/.,  but  at  the 
time  of  the  institution  of  the  suit  it  amounted  to  43,000/. :  Held, 
upon  appeal,  reversing  the  decision  of  the  Court  below,  that  as  Lord  B. 
took  an  interest  under  the  will,  the  directions  for  accumulation  were 
within  the  2nd  section  of  the  89  &  40  Geo.  3,  c.  98,  and  valid  for  the 
whole  period  of  Lord  B.'s  life.  To  bring  a  case  within  the  exception 
of  the  2nd  section,  it  is  not  necessary  that  the  parent  should  taKe  an 
interest  in  the  estate  or  fimd  out  of  which  the  accumulations  are 
directed,  but  it  is  sufficient  that  he  take  an  interest  generally  under 
the  instrument  directing  the  accumulations.  Semble,  the  exception  in 
the  2nd  section  as  to  accumulation  for  payment  of  debts  is  to  be  con- 
strued as  extending  to  the  payment  of  the  debts  of  a  stranger  as  well 
as  to  the  debts  of  the  grantor,  settlor,  or  devisor,  directing  the  accu- 
mulation.    Lord  Barrington  v.  LiddeU,  22  Law  ef.  (N.  S.)  Chan.  1. 

TITHES. — 1.  Composition. — ^A  rector  of  a  parish  in  the  city  of 
London  received  for  some  years,  without  objection,  a  fixed  sum  by 
way  of  tithes  of  particular  premises,  and  then  filed  his  bill  for  an 
account :  Held,  that  the  receipt  of  such  fixed  sum,  though  less  than 
the  annual  value,  did  not  necessarily  imply  a  composition,  and  that 
much  stronger  evidence  would  be  required  to  establish  such  a  pay- 
ment as  a  composition  than  in  the  ordinary  case  of  a  money  payment 
in  lieu  of  tithes  in  kind.  Quwre,  whether  the  rule  requiring  six 
months'  notice  for  determining  an  ordinary  composition  for  tithes  in 
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kind  is  applicable  to  the  case  of  a  composition  for  a  money  payment 
in  lieu  of  tithes.  Porm  of  reference  to  the  Master  to  take  an  account 
of  tithes  due  under  the  37  Hen.  8,  c.  12,  whether  the  rent  or  annual 
value  of  the  buildings  and  premises  is  increased  by  means  of  imple- 
ments or  fittings,  not  titheable,  let  or  used  therewith.  Letts y.  London. 
Com  Exchange  Comparuf,  21  Law  J.  (N.  S.)  Chan.  684. 

2.  Disputed  title — Quaker — Proceedings  in  Chancery — Dismissal. 
— A  bill  was  filed  by  a  tithe-owner,  claiming  tithes  against  seyeral 
occupiers  of  land,  who  had  not  rendered  any  tithe,  and  disputed  the 
plaintiff's  title  to  it.  One  of  the  defendajits  was  a  Quaker,  and 
applied  to  the  plaintiff  on  that  ground  to  dismiss  the  bill  against 
him,  which  the  plaintiff  consented  to  do,  provided  the  Quaker's 
answer  admitted  the  actual  title  of  the  plaintiff^  so  as  to  enable  the 
plaintiff  to  obtain  his  tithes  against  the  Quaker  by  the  ordinary 
proceedings  before  justices  in  the  country.  The  draft  of  the  Quaker's 
proposed  answer  was  then  shown  to  the  plaintiff,  and  was  by  arrange- 
ment altered  so  as  not  to  deny  the  plaintiff^s  title,  but  so  as  to 
object  merely  on  the  grounds  of  religious  scruple  entertained  by 
him  as  a  Quaker.  On  this  answer  being  produced  in  evidence,  the 
plaintiff  recovered  his  tithes  before  the  justices,  and  the  further 
prosecution  of  the  suit  against  the  Quaker  became  unnecessary.  On 
motion  by  the  plaintiff,  the  suit  was  dismissed  against  the  Quaker 
defendant ;  but  as  it  appeared  upon  the  affidavits,  and  the  draft  of 
the  answer  as  originally  prepared,  that  the  defendant  had  previously 
to  and  at  the  time  when  nie  bill  was  filed  disputed  the  plaintiff^s 
title,  the  bill  was  dismissed  without  costs  of  the  suit  or  or  of  the 
motion.     Wright  v.  Barlow,  5  D.  &  S.  43. 

TETJST.  — 1.  Breach  of— Annual  rests— CosU--- Compromise^ 
Letters. — A,  trustee  of  a  marriiufe-Bettlement  who  allowed  a  sum 
of  860/.  to  remain  in  the  hands  of  a  trading  firm  for  a  period  exceed- 
ing fifteen  years  after  the  death  of  the  tenant  for  life,  but  who 
eventually  and  before  the  bill  was  filed,  paid  the  principal,  with  five 
per  cent,  interest :  Held,  liable  to  account  with  annual  rests,  and 
also  to  the  costs  of  the  suit.  The  Court  will  discountenance  all 
attempts  to  convert  offers  of  compromise  by  letter  into  admissions 
prejudicial  to  the  parties  using  them.    Observations  as  to  the  limited 

rmose  for  which  such  letters  toay  be  used.   Jones  v.  Boxall,  21  Law 
(N.  S.)  Chan.  725. 

2.  Trustxfwid — Tenant  for  Iffe — Breach  qf  trust. — ^Trustees  are 
liable  for  not  taking  proper  steps  to  get  the  trust-fund  transferred 
into  their  natoes.  Tenant  for  life,  who  had  obtained  the  benefit  of  a 
breach  of  trust,  made  responsible  upon  a  bill  for  that  purpose,  insti- 
tuted by  the  trustees.  Two  classes  of  trustees  had  committed  a 
breach  of  trust :  Held,  that  the  cestuis  que  trust  might  proceed  against 
the  one  class,  making  the  other  class  parties.  McGarhen  v.  Dew, 
15  Beavan,  84. 

TEUSTEE  ACT,  1850.-<1.  BaihvM  comprng.--^  petition  under 
the  Trustee  Act^  1850,  stated  that  A.  had  mor^aged  lands  to  R  in 
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fee ;  that  B.  bad  died,  haying  hj  his  will  deyised  the  lands  to  infants, 
and  appointed  C.  his  executor ;  that  a  contract  had  been  entered  into 
by  C.  ^th  a  railway  company  for  the  sale  of  a  part  of  the  lands  at  a 
certain  price ;  and  for  the  purpose  of  carrying  out  the  contract,  it 
was  necessary  to  get  in  the  legal  estate.  The  petition  prayed  that 
the  legal  estate  might  be  yested  in  C,  and  that  the  railway  com- 
pany might  pay  the  costs  of  the  petition.  The  railway  company 
appeared  at  the  hearing,  but  objected  to  pay  the  costs :  Held,  that 
the  Court  had  no  jurisdiction  to  make  an  order  either  in  &your  of 
or  against  the  company.  Re  Bees' a  Bevisees,  21  Law  J.  (N.  S.) 
Chan.  687. 

2.  ,^aht  to  tranrfer — JSaecutriop — Married  woman, — A  testator 
bequeathed  property  to  A.  and  B.  equally,  and  appointed  an  executor 
and  an  execul^ix.  The  executrix  married,  and  the  property  was  laid 
out  in  stock,  in  the  names  of  the  executor  and  executrix,  ^'  the  wife 
of  C."  C,  the  husband,  in  1889,  went  abroad,  and  had  down  to 
1852  neyer  been  heard  of,  and  was  not  known  whether  to  be  aliye  or 
dead.  A.  attained  twenly-one,  and  he  and  the  executor  and  execu- 
trix petitioned  under  the  stat.  13  &  14  Vict.  c.  60,  for  a  declaration 
that  C.  was  a  trustee  within  the  meaning  of  the  Act,  and  a  direction 
that  the  right  to  transfer  was  yested  in  the  executor  and  executrix 
and  an  official  of  the  Bank,  and  that  half  the  fund  might  be  trans- 
ferred by  them  into  the  name  of  A. :  the  Court  declared  C.  to  be  a 
kiistee,  and  that  the  right  to  transfer  was  yested  in  the  executor 
alone.  Ex  parte  Bradshaw,  re  D&rmiaon^a  Trust.  22  Law  J.  (N.  B.) 
Chan.  181. 

3.  Vesting  order — I^ew  trustees, — In  cases  where  new  trustees  are 
appointed  under  the  Trustee  Aet,  1850,  the  real  estates,  suliject  to 
the  trust,  ought  to  be  conyeyed  to  them  by  deed,  and  the  yesting 
order  ought  only  to  be  resorted  to  when  it  is  ineonyenient  to  bbtain 
a  conyeyance.    Lanffhom  y.  Lanffhom,  21  Law  J.  (N,  S.)  Chan.  860. 

And  see  BAKxnra  Cohpaitt. 

VENDOE  AND  ErECHASEE.— L  Conditions  of  sah— Lessor's 
title, — Leasehold  property  put  up  for  sale,  with  the  condition  that 
the  lessor's  title  would  not  be  shown,  and  should  not  be  inquired 
into.  In  the  inquiry,  as  to  the  title  in  a  reference  to  the  Master, 
the  purchaser  showed  that  the  lessors  were  a  canal  company,  and 
that  the  company  had  under  their  Act  the  power  of  selling  the  pro- 
perty, but  not  the  power  of  leasing  it :  Held,  that  the  purchaser  was 
precluded  by  the  conditions  of  sale  &om  takmg  that  objection  to  the 
title.     Swme  y.  Bentley,  21  Law  J.  (N.  S.)  Chan.  760. 

2.  /Specific  performcmce — Stcb-ptir chaser. — A.  signed  the  usual 
agreement  for  purchase  at  an  auction,  and  also  a  memorandum  that 
he  had  purchased  as  trustee  for  B.,  who  was  present,  and  paid  the 
deposit.  The  abstract  of  title  was  sent  to  a  solicitor,  but  wheth^ 
he  acted  for  A.  or  B.,  or  both,  was  disputed,  and  was  afterwards  sent 
by  ike  yendors  to  B.*s  solicitor.  On  bill  filed  by  the  vendors  against 
A.  and  B.,  for  spedfic  peilbrmance,  A.  stated  as  aboye,  but  B.  stated 
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that  be  had  bought  the  property  as  sub-purchaser  from  B. :  Held, 
that  the  contract  having  been  entered  into  bj  the  vendors  with  A., 
the  bill  must  be  dismissed  as  against  B.,  but  that  A.  was  not  bound 
bv  any  communication  or  proceeding  which  had  taken  place  as  to 
the  title  or  otherwise  between  the  vendors  and  B.  Ghadwicle  v. 
Madsn,  21  Law  J.  (N.  8.)  Chan.  876. 

8.  Same — Lessee  and  leasehold  auctioneer — Puffer. — ^A  purchaser 
cannot  refuse  to  perform  a  contract  to  purchase  leaseholds,  because 
the  lessee  or  covenantee  is  unknown,  if  the  tenants  regularly  pay  the 
rent  according  to  the  lease.  A  vendor  may  be  his  own  auctioneer, 
and  may,  unknown  to  the  bidders,  employ  a  person  to  bid  progres- 
sively u^  to  a  reserved  price.  Every  objection  to  title  or  contract 
must  be  immediately  notined  bv  the  purchaser,  on  becoming  acquainted 
with  it,  otherwise  it  will  be  aeemed  to  have  been  waived.  Flint  v. 
Woodin,  22  Law  J.  (N.  S.)  Chan.  92. 

4.  Sale  of  reversion — Public  auction — Interest  in  leaseholds — Local 
circumstances. — ^If,  previously  to  the  sale  of  a  reversionary  interest, 
the  vendor  and  purchaser  concur  in  ascertaining  from  persons  of 
competent  skill,  and  having  knowledge  of  the  property  and  of  all  the 
circumstances  likely  to  influence  its  value,  a  well-considered  estimate 
of  what  the  property  would  be  likely  to  fetch  at  a  sale,  and  act  on 
that  opinion :  Semhle,  that  such  a  transaction  would  not  be  after- 
wards disturbed,  merely  because  other  surveyors  afterwards  came  to  a 
different  conclusion  from  that  on  which  the  parties  acted.     It  is  not 
necessary,  to  give  validity  to  such  a  sale,  that  it  should  be  made  by 
public  auction.   But  where  upon  the  sale  by  private  contract  of  such 
an  interest  in  leaseholds,  nothing  was  done  except  obtaining  the 
opinion  of  an  actuary  unacquainted  with  the  local  circumstances 
likely  to  influence  the  value,  and  in  a  suit  to  impeach  the  sale  the 
purchaser  was  unable  to  show  that  he  had  given  the  full  value,  the 
sale  was  set  aside.    Edwards  v.  Burt,  2  D.  M.  &  G.  55. 

5.  Same — Reference  as  to  title — Costs. — ^A.  entered  into  a  written 
contract  for  the  sale  of  an  estate  to  B.  B.  declined  to  perform  the 
contract,  on  the  ground  of  inadequacy  of  value.  In  a  suit  by  A. 
against  B.  for  a  specific  performance,  by  a  decree  dated  in  April, 
1851,  it  was  declared  that  A.  was  entitled  to  a  specific  performance 
of  the  agreement,  and  a  reference  was  made  to  the  Master  to  in- 
quire whether  A.  could  make  a  good  title,  and  if  so,  to  state  when 
such  good  title  was  made,  and  that  it  was  first  shown  in  April,  1852 : 
Held,  that  A.  was  entitled  to  the  costs  of  the  reference  to  the  Master. 
Ahhot  V.  Sworder,  22  Law  J.  (N.  S.)  Chan.  235. 

And  see  Akhitttt. 

VOLUNTAEY  SETTLEMENT.— 1.  Legal  otoner— Declaration 
of  trust. — The  Court,  in  order  to.  give  effect  to  voluntary  settlements, 
requires,  where  the  settlor  is  the  owner,  everything  to  have  been  done 
which  is  requisite  to  transfer  the  legal  ownership,  and  where  he  is 
the  equitable  owner,  clear  and  distinqt  evidence .  of  a  declaration  of 
trust  in  favour  of  the  donee.    A  father  being  entitled  during  the 
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life  of  his  son  to  the  dividends  on  funds,  standing  in  the  names  of 
liimself  and  three  other  trustees,  directed  tvro  of  the  trustees  to  pay 
over  the  dividends  for  the  future  to  his  son.  They  acted  on  the  di- 
rection, and  the  testator  afterwards  recognised  the  gift :  Held,  that 
there  was  a  valid  and  effectual  voluntary  settlement  which  this  Court 
vould  give  effect  to.     Beniley  v.  Machay,  16  Beavan,  12. 

2.  Trustees  and  eestuis  que  trust — Deed — Acts  ultra  trust — Notice. 
— J.  L.  6.  being  entitled  tinder  the  will  of  his  uncle  to  real  and 
personal  estate,  a  portion  of  which  consisted  of  shares  in  the  General 
Mining  Association,  Begent's  Canal  shares,  Columbian  bonds.  Consols, 
and  cash  at  the  banker's,  executed  a  voluntary  settlement  for  the 
benefit  of  himself  for  life,  with  remainder  for  his  children.  Upon  a 
suit  by  him,  asking  that  the  deed  might  be  decUred  void  i  Held,  that 
no  legal  estate  passed  to  the  trustees  of  the  settlement,  and  that  it 
did  not  create  any  declaration  of  trust,  as  the  trustees  of  the  will 
were  not  parties  to  the  deed ;  but  as  the  shares  in  the  General  Mining 
Association  and  the  Eegent's  Canal  shares  had  been  transferred  to 
the  trustees  of  the  settlement,  the  transfer  was  complete,  and  the 
bill  was  dismissed  as  to  these,  but  that  the  deed  did  not  affect  the 
real  estate ;  and  as  no  complete  transfer  of  the  Columbian  bonds,  and 
12,694/.  Consols,  and  475Z.  10«.  6i.  cash,  which  were  standing  in  the 
names  of  the  trustees  of  the  will,  had  been  made,  they  were  unaf- 
fected by  the  deed,  and  the  trustees  of  the  will  were  directed  to 
transfer  them  to  the  plaintiff,  but  the  costs  of  all  parties  to  the  suit 
were  to  be  paid  by  the  plaintiff.  Bridge  v.  Bridge,  22  Law  J.  (N.  8.) 
Chan.  189. 

3.  Wife's  estate— 27  Miz.  c,  4 — Husband's  creditors. — A  feme 
covert  being  seized  of  an  estate  in  fee,  joined  with  her  husband  in 
conveying  it  to  trustees,  for  the  benefit  of  her  husband,  herself,  and 
children,  of  whom  there  were  several.  The  husband  and  wife  sub- 
sequently joined  in  mortgaging  the  estate  to  secure  2,500/.,  and  after 
that  they  joined  in  conveying  the  estate  to  trustees  upon  trust  to  sell 
and  divide  the  proceeds  among  the  creditors  of  the  husband.  All  the 
deeds  were  acknowledged  by  the  wife,  but  the  last  two  were  executed 
without  the  intervention  of  the  trustees  of  the  settlement.  The 
trustees  of  the  last  deed  sold  the  estate  for  the  benefit  of  the 
creditors,  but  the  purchaser  objected  to  the  title,  and  upon  a  claim 
for  specific  performance :  Held,  that  the  settlement  was  voluntary 
under  the  27  Eliz.  c.  4,  and  void  against  a  purchaser  for  valuable 
consideration.     Butterfield  v.  Heath,  22  Law  J.  (N.  S.)  Chan.  270. 

W KTEl&W 01^1^,— Extension— Waterwor^  Clauses  Act,  1847 
— Possession  of  land — Ejectment, — The  defendants,  the  owners  of 
certain  waterworks,  solicited  a  Bill  in  Parliament  to  empower  them 
to  extend  their  works,  by  constructing  a  reservoir  upon  the  lands  of 
the  plaintiff  and  others.  The  plaintiff  petitioned  against  the  Bill, 
but  upon  an  agreement  that  the  value  of  the  land  and  the  amount 
of  all  compensation  should  be  settled  by  arbitration,  and  that  the 
defendants  should  fix  the  exact  quantity  of  the  plaintiff's  land  re- 
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3 aired,  within  six  monthfl  after  the  BUI  shonld  have  passed,  he  with* 
rew  his  opposition,  and  the  Bill  became  an  Act.  The  Act  incorpo- 
rated a  former  special  Act,  and  the  Lands  Clauses'  Ccmsolidatioa  Act, 
1845,  and  the  Waterworks  Clauses  Act,  1847,  and  empowered  the 
defendants  to  take  certain  parts  of  the  plaintifTs  lands,  aooording  to 
the  deposited  plans  and  books  of  reference.  Prior  to  the  expiration 
of  the  six  months  after  the  Act  had  passed,  the  defendants  gave  the 
plaintiff  notice,  specifying  the  portions  of  his  land  that  would  be 
required  according  to  the  bounoaries  in  the  plan  and  book  of  refe- 
rence. The  arbitration  proceeded,  and  after  the  expiration  of  the  six 
months,  the  plaintiff  pointing  out  on  the  arbitration  the  inaocuracr 
in  the  boundaries,  which  attributed  to  the  plaintiff's  land  less  in  ao- 
measurement  than  he  possessed,  the  arbitrator  made  his  award,  giving 
compensation  for  land  described  according  to  the  plan  and  book  of 
reference  only ;  but  it  was  in  dispute  whether  he  ha^  included  in  his 
assessment  of  value  the  two  roods  and  five  perches  which  the  plain- 
tiff claimed  beyond  the  admeasurement  of  the  land  comprised  in  the 
plans  and  book  of  reference.  The  defendants  paid  the  amount 
awarded  to  the  plaintiff.  The  defendants  had  made  a  statutory  con- 
veyance to  themselves  by  deed-poll,  describing  the  land  according  to 
the  inaccurate  plan  and  book  of  reference.  They  took  possession  oi 
the  land.  The  plaintiff  recovered  the  two  roods  and  five  perches  in 
an  action  of  gectment  against  the  defendants.  The  defendants  then 
proceeded,  within  six  months  after  a  motion  for  a  new  trial,  made  by 
themselves,  had  been  refused,  under  the  124th  section  of  the  Lands 
Clauses'  Consolidation  Act,  1845,  to  issue  their  warrant  to  the  sheriff 
to  summon  a  jury  to  ascertain  the  value  of  the  land  and  obtain  the 
compulsory  purchase  of  it  from  the  plaintiff.  The  bill  was  for  an 
injunction  according  to  the  prayer  of  the  bill :  Held,  that  the  defen- 
dants had  to  proceed  under  the  124th  section  of  the  Lands  Clauses' 
Consolidation  Act,  1845 ;  that  the  agreement  vrith  the  plaintiff  pre- 
vious to  the  Act  did  not  control  that  right ;  and  that,  in  proceeding 
within  six  months  after  the  refusal  by  the  Court  to  grant  a  new  trial 
in  ejectment,  the  defendants  were  within  the  six  months  after  the 
right  had  been  finally  established  at  law,  and  the  Court  refused  the 
motion.  Hyde  v.  The  Mayor,  Aldermen^  and  Bwrgesses  of  the 
Borough  of  Manchester,  5  D.  <&  S.  249. 

WILL. — 1.  Appomtment  of  trustees — Death  of  trustee  in  lifetime 
of  testatrix, — A  testatrix  gave  real  and  personal  property  to  trustees, 
with  a  proviso  that  if  the  trustees  thereby  appointed  should  die  or 
decline  to  act,  it  should  be  lawful  for  the  then  surviving  or  con- 
tinuing trustee,  or  if  there  should  be  no  surviving  or  continuing 
trustee,  then  for  the  trustee  so  declining  to  act,  by  deed  to  substitute 
or  appoint  any  other  person  or  persons  to  be  a  trustee  or  trustees  in 
the  place  of  the  trustee  or  trustees  so  dying  or  declining  to  act.  One 
of  the  two  trustees  died  in  the  lifetime  of  the  testatrix,  the  other 
surviving  her,  and  by  deed  disclaimed  the  trusts,  except  the  power 
of  nominating  other  persons  to  be  trustees  \  and  by  the  same  deed  he 
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appointed  two  penons  to  be  trustees  in  the  place  of  the  trustee  who 
had  died  before  the  testatrix,  and  of  himself:  Held,  that  the  power 
had  been  properly  executed:  Held  also,  that  this  Court  has  no 
power  under  the  Trustee  Act,  1850,  to  appoint  trustees  where  there 
are  trustees  de  facto  acting  as  such.  Ex  parte  Hadley,  6  D.  &  S.  67. 
2.  Beguegt  te  ehiUren — FoHthunums  child — Ounvulatitfe  legaeiei, — 
Sequest  of  600^.  each  to  the  four  children  of  his  niece  A.  B.,  nomi" 
na^im,  followed  by  a  like  gift  to  each  of  the  children  that  may  be 
bom  to  any  nephew  or  niece :  Held,  not  to  include  a  fifth  child  of 
A.  B.  bom  at  the  date  of,  but  not  named  in,  the  will :  Held  also,  on 
the  same  will,  by  Bir  John  Leach,  that  a  child  bom  after  the  testator's 
death  was  not  entitled;  and  by  Sir  J.  L.  Knight  Bmoe,  that  the  four 
children  did  not  take  cumulative  legacies.  Early  y.  Middleian,  14 
Seavan,  463. 

8.  Bequest  af  (mnmt^  to  trustee — Appropriation  of  fumd  to  meet 
annuity — Iden  on  annuity  for  breach  ^  trust. — ^A  testator  directed 
three  trustees  to  raise  a  fluid  sufficient  to  ^ay  an  annuity  to  one  of 
them,  and  gave  power  to  resort  to  the  residue,  if  the  fund  should 
become  deficient.  The  three  trustees  invested  more  than  enough  on 
mortgage,  and  paid  the  amount  out  of  it.  On  the  mortgage  being 
paid  off,  the  annuitant  (a  trustee)  received  the  money  and  misap- 
^ed  it.  The  annuity  had  been  assigned,  and  the  assignment  recited 
the  appropriation.  The  purchaser  filed  a  bill  against  tdl  the  trustees, 
to  compel  them  to  pay  tne  mon^  misapplied,  or  for  a  resort  to  the 
residue  to  make  good  the  same :  Held,  that  there  had  been  an  appro- 
priation ;  that  the  recital  was  binding  on  the  purchaser  as  to  appro- 
priation; and  that  the  purchaser  haid  no  claim  upon  the  residue, 
the  fund  not  having  become  deficient  within  the  meaning  of  the  will. 
Bamett  v.  Sheffield,  21  Law  J.  (N.  8.)  Chan.  692. 

4.  Construction — Bequest  to  husband. — ^A  testator  by  his  will 
bequeathed  the  sum  of  7007.  unto  and  amongst  J.  C.  and  C.  his  wife, 
and  W.  L.,  and  in  the  same  will  beoueathed  200Z.  to  W.  L.,  and  200Z. 
to  J.  0.,  and  also  2007.  to  the  said  0.  the  wife  of  J.  0. :  Held,  that 
the  fund  was  divisible  into  two  parts  only,  and  not  into  three  parts; 
and  that  one  moiety  belonged  to  J.  0.  and  C.  his  wife,  and  that  the 
other  moiety  belonged  to  W.  L.  Be  Wylde's  Estate,  22  Law  J. 
(N.  8.)  Chan.  87. 

5.  Same — Charge  of  debt. — A  testator  bequeathed  to  A.  all  his 
policies  of  life  assurance  which  he  had  effected  m  the  U.  and  L.  Life 
Assurance  Companies,  and  to  B.  all  his  goods,  chattels,  and  shares 
in  public  companies.  The  testator  had  shares  in  both  the  TJ.  and  L. 
Liie  Assurance  Companies,  but  no  policies ;  and  had  shares  in  other 
assurance  companies :  Held,  that  his  shares  in  the  U.  and  L.  Life 
Assurance  Companies  did  not  pass  to  A.  under  the  term  '*  policies.'^ 
Moores  v.  JVhiUle,  22  Law  J.  (^.  8.)  Chan.  207. 

6.  Same — Condition — Direction  to  pay. — A  testator  gave  the  residue 
of  his  estate  to  trustees  upon  the  usual  trusts,  for  conversion  and 
investment,  and  directed  them  to  pay  such  sums  for  the  maintenance 
and  education  of  his  sons  M.  and  M*.  daring  their  minorities,  or  for 
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ajpprenticing  them,  as  his  trustees  should  think  proper,  and  dech»ed 
that  when  his  sons  should  attain  their  ages  of  twentj-one  years,  his 
trustees  should  pay  the  then  residue  of  the  moneys  unto  hia  two  sons, 
provided  that  they  should  be,  in  the  opinion  of  his  trustees,  of  com- 

Setent  understanding  and  sufficient  discretion  to  mana^  and  take 
ue  care  thereof.  M.  and  N.  were  both  lunatic  at  the  time  of  their 
attaining  their  majority :  Held,  that  the  qualification  as  to  the  sons 
bein^  of  competent  understanding  did  not  make  the  gift  to  them 
conditional,  and  that  the  testator's  estate  vested  in  them  absolutely. 
Wright  y.  Wright,  21  Law  J.  (N.  S.)  Chan.  776. 

7.  Same — Defective  iuit — Omitting  to  demur, — ^A  testator  gave  his 
freehold  estate  and  property,  whether  real  or  personal,  to  M.  S.  for 
life ;  and  after  her  decease,  he  gave  all  his  said  freehold  estate  and 
property  to  S.  H.  and  his  wife  for  their  Hyes ;  and  after  their  decease, 
ne  gaye  all  his  said  freehold  property  to  their  children,  for  an  estate  of 
inheritance  in  fee-simple;  but  in  case  none  should  attamtwenty-one,  he 
^ye  his  freehold  estate  and  property  to  W.  M.,  his  heirs  and  assigns, 
in  fee-simple.  He  charged  his  personal  estate  with  the  payment  of 
seyend  legacies,  and  the  residue  of  what  he  should  die  possessed  of 
was  to  become  the  property  of  M.  S. :  Held,  that  M.  S.  was  entitled 
to  the  personal  estate,  ana  that  S.  H.,  his  wife  and  children  took  no 
interest  in  the  personal  estate.  A  plaintiff  whose  case  wholly  fails, 
will  not  be  allowed  to  perfect  it  by  tne  gift  or  waiyer  of  one  defend- 
ant against  another.  If  the  case  made  by  the  bill  is  clear,  a  defend- 
ant who  brought  the  cause  to  a  hearing  instead  of  demurring,  was 
refused  all  costs,  though  he  succeeded.  Interest  on  balances  may  be 
charged  against  an  executor,  though  it  is  not  prayed  by  the  biii. 
HollvMsworth  y.  Shakeahaft,  21  Law  J.  (N.  S.)  Chan.  722. 

8.  Same — IHe  without  leaving  children. — Bequest  of  a  sum  oi 
money  to  trustees  upon  trust  to  pay  the  income  to  A.  for  life,  and 
then  to  transfer  the  capital  to  the  child  or  children  of  A.  as  tenants  in 
common  when  they  should  attain  their  ages  of  twenty-one  years ;  and 
in  case  any  child  cue  before  his  share  should  become  payable,  leaving 
issue,  such  share  should  go  to  his  issue ;  and  if  any  child  should 
die  before  his  share  should  become  payable,  leaving  no  issue,  such 
share  should  go  to  the  survivors ;  and  in  case  A.  should  leave  no 
child,  then  that  the  trustees  should  pay  the  same  in  the  manner 
therein  mentioned.  A.  had  a  child  who  attained  twenty-one,  and 
died  in  her  lifetime :  Held,  that  the  legacy  had  absolutely  vested  in 
A.'s  child.     Thompson's  Trusts,  22  Law  J.  (N.  S.)  Chan.  273. 

9.  Satne — Election — Heritable  bonds, — ^A  Scotchman  domiciled  in 
England,  and  having  real  and  personal  estate  here,  and  also  real  estate 
(heritable  bonds)  in  Scotland,  made  his  will  in  this  country  and  in 
the  English  form,  by  which,  "  by  virtue  of  every  right,  power,  or  autho- 
rity enabling"  him  "in  this  behalf,"  he  devised  and  bequeathed  all 
his  real  and  personal  estate  whatsoever  and  wheresoever,  upon  certain 
trusts,  for  the  benefit  of  his  children.  It  appeared  that  the  will  was 
wholly  inoperative  to  pass  real  estate  according  to  the  law  of  Scot- 
land :  Held,  affirming  a  decision  of  the  Master  of  the  Soils,  that  the 
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eldest  son  (the  heir^at-law  according  to  the  Scotch  law)  was  not  put 
to  his  election  whether  he  would  take  the  benefits  given  to  him  as 
one  of  the  children  of  the  testator  in  the  real  and  personal  estate  in 
England,  or  would  take  the  Scotch  real  property.  Maxwell  v.  Max- 
well, 22  Law  J.  (N.  S.)  Chan.  48. 

10.   Same — G^  qfdividende — Life  interest — Enjoyment  m  specie, 
— A  testator  gave  the  residue  of  his  estate  to  trustees,  upon  trust 
to  pay  the  dividends  of  1,500^  Consols  to  A.  for  life,  and  after  his 
death,  to  divide  the  dividends  of  the  said  sum  equally  between  his 
wife  JB.  B.  and  his  niece  F.  B.,  or  the  survivor  of  them.    The  testator 
gave  all  the  residue  of  his  estate  to  his  vrife  £.  B.  for  life,  with 
remainder  to  his  niece  F.  B.  for  life,  with  remainders  over.     F.  B. 
died :  Held,  £.  B.  was  entitled  only  to  a  life  estate  in  the  1,600/. 
Consols,  and  was  not  entitled  to  the  principal.    A  testator  gave  the 
residue  of  his  real  and  personal  estate  to  trustees,  upon  trust  to  pay 
certain  specified  legacies,  and  then,  as  to  all  the  rest,  residue,  and 
remainder  of  his  freehold,  copyhold,  and  leasehold  estates,  and  all 
other  his  estate  and  effects,  upon  trust  to  pay  the  dividends,  interest, 
rents,  profits,  and  annual  produce  to  his  wife  for  her  life.    The 
testator  at  his  death  was  possessed  of  leaseholds,  shares  in  com- 
panies, and  Dutch  bonds :  Held,  that,  the  widow  was  entitled  to 
the  enjoyment  of  the  leaseholds  in  specie,  but  not  of  the  shares  or 
Dutch  bonds.    A  testator  directed  his  debts  to  be  paid,  and  then 
gave  all  his  real  and  personal  estate  to  trustees  upon  trust  to  pay 
certain  legacies,  and  then  declared  certain  trusts  of  all  the  rest, 
residue,  and  remainder  of  his  freehold  estates,  and  all  other  his  estate 
and  effects :  Held,  that  the  personal  estate  was  the  primary  fund  for 
the  payment  of  the  debts  ana  legacies,  and  that  the  real  estate  was 
only  cnarged  with  them  as  a  subsidiary  fund.  Blown  v.  Ball^  21  Law 
J.  (N.  S.)  Chan.  811. 

11.  Same — Mdhire  ofiuue. — Bequest,  by  a  will  dated  in  1819,  of 
a  sum  pf  stock  to  trustees,  upon  tnuit  to  pay  the  dividends  to  A.,  the 
wife  of  B.,  for  life,  and  after  her  death,  if  she  should  leave  no  issue 
living  at  her  death,  to  B.  for  life;  but  if  she  should  leave  issue,  then 
to  Bay  a  moiety  of  the  dividends  to  B.  for  life,  and  the  other  moiety 
to  be  applied  for  the  benefit  of  such  issue  as  the  trustees  should 
think  fit ;  and  as  to  a  moiety  of  the  capital  after  the  death  of  A.,  and 
after  the  death  of  the  survivor  of  A.  and  B.  as  to  the  whole  of  the 
capital,  to  divide  the  same  among  the  children  of  A.,  and  if  A.  should 
die  in  the  lifetime  of  B.,  leaving  issue,  and  such  issue  should  die  in 
the  lifetime  of  B.,  under  age  and  unmarried,  then  to  pay  the  whole 
of  the  income  to  B.  for  his  lifetime,  and  after  the  death  of  the  sur- 
vivor of  A.  and  B.,  and  the  failure  of  issue  of  A.,  to  transfer  the 
stock  to  C.  A.  died  without  issue,  leaving  B.  surviving :  Held,  that 
by  the  word  *^  issue"  was  meant  children,  and  that  by  the  words  at 
the  end  of  the  will,  '*  failure  of  issue,"  was  meant  failure  of  children. 
Brym  v.  Mmeion,  22  Law  J.  (N.  S.)  Chan.  233. 

12.  Same —  Gift  by  implication, — ^A  testatrix  devised  real  estate 
to  A.  B.  in  fee ;  she  then  gave  legacies,  and  devised  the  residue  of 
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her  real  estate  to  C.  D.  for  life,  with  remainder  to  his  ic«ae,  with 
remainder  to  the  first  and  other  sons  of  A.  B.  in  tail  male,  with 
remainders  orer.  She  then  bequeathed  the  residue  of  her  personal 
estate  to  trustees,  upon  trust  for  A.  B.,  but  if  he  should  die  in  her 
lifetime,  *' without  leaving  anj  child  or  children  him  surriying,'' 
the  residue  was  to  be  in  trust  for  C.  D.  absolutely.  A.  B.  died  in 
the  lifetime  of  the  testatrix,  leaving  children:  Held,  affirming  a 
decree  of  the  Master  of  the  Bolls,  tlmt  the  wiU  did  not  create  any 
trust,  bj  implication,  of  the  residue  of  the  personal  estate  in 
favour  of  the  children  of  A.  B.  Lee  v.  Busk,  22  Law  J.  (N.  S.) 
Chan.  97. 

13.  Same — Gift  to  a  person  generally^  with  a  gift  oieer  of  what 
remained  at  his  death, — ^A  testator,  by  his  will,  directed  his  debts, 
&e.  to  be  paid,  and  then  gave,  devised,  and  bequeathed  all  and  every 
his  estate  and  effects,  whatsoever  and  wheresoever,  to  his  wife,  for  her 
sole  and  separate  use  and  benefit;  and  further  gave,  willed,  and 
directed,  that  at  her  death,  whatever  remained  of  his  said  estate  and 
effects  should  go  to  the  persons  therein  named:  Held,  that  the 
widow  was  entitled  to  an  estate  for  life  onlj  in  the  residuary  per- 
sonal estate  of  the  testator,  after  payment  of  his  debts  and  funeral 
and  testamentary  expenses.  Qmstable  v.  Ball,  22  Law  J.  (N.  S.) 
Chan.  182. 

14.  8ame — Uleaitimate  child, — A  testator  recited  in  his  will  that 
he  had  nine  children,  whom  he  named  and  described,  and  he  be- 

Sueathed  the  income  of  his  estate  to  his  wife  for  life,  and  after  her 
eath,  the  capitzd  to  be  divided  among  his  children  by  his  wife  then 
living,  and  the  issue  of  them  who  should  then  be  dead.  Various 
other  trusts  were  declared  by  the  will,  and  among  them,  that  the 
trustees  should  pay  the  interest  during  the  life  of  such  of  his  siod 
children  as  should  be  a  daughter,  in  a  particular  manner.  One  (^ 
the  daughters  was  illegitimate :  Held  (Lord  Cranworth  laying  great 
stress  on  the  latter  ckuse,  but  the  Lord  Chief  Justice  considering 
the  will  sufficient  without  it),  that  the  intention  of  the  testator  was 
on  the  will  manifest,  that  the  illegitimate  daughter  should  take  a  share 
with  the  legitimate  children.  There  is  no  inflexible  general  rule 
that  illegitimate  children  cannot  participate  in  a  gifl;  to  children. 
Owen  V.  Bryant,  21  Law  J.  (N.  S.)  Chan.  860. 

15.  Same — Issue, — ^Bequest  of  personalty  to  A.  for  life,  and  after 
his  death  to  the  issue  of  the  body  of  A.  with  a  gifb  over,  if  A.  should 
die  without  issue :  Held,  that  at  the  death  of  A.  all  his  issue,  and 
not  merely  children,  were  entitled.  Hall  v.  Nalder,  22  Law  J.  (N. 
S.)  Chan.  242. 

16.  Same — Issue  of  deceased  child. — ^A  testator  gave  to  trustees 
a  sum  of  money  od  the  usual  trusts,  for  investment,  and  directed 
them  to  pay  the  income  to  A.  for  life,  and  after  his  death  to  divide 
the  principal  between  the  children  of  A.  who  should  be  living  at  the 
time  of  his  (A.'s)  death,  and  the  issue  of  such  as  should  be  then 
dead  leaving  issue,  so  that  the  issue  of  such  child  so  dying  should 
take  the  part  which  their  deceased  parent  would  have  tak^i  n  living, 
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to  be  paid  to  such  children  and  issue  upon  their,  attaining,  and  in 
case  they  should  live  to  attain,  twenty-one.  A.  had  a  child,  B.,  who 
died  in  nia  lifetime,  leaving  four  children.  Two  of  these  chUdren 
died  in  their  infancy,  in  the  lifetime  of  A. :  Held,  that  the  class  to 
take  was  all  the  children  left  by  B.,  and  that  the  gift  had  vested 
absolutely  in  all  those  children.  Barker  v.  Barker^  21  Law  J. 
(N.  8.)  Chan.  794. 

17.  Same — L^al  ewMe — Securities  far  money, — ^A  testator,  a 
mortgagee  in  fee  of  real  estate,  save  and  bequeathed  to  A.  all  his 
moneys,  securities  for  money,  ana  all  his  goods,  chattels,  persoiuil 
estate  and  effects  whatsoever  and  wheresoever,  to  hold  to  A.,  his 
executors,  administrators,  and  assigns,  he  paying  thereout  all  his 
debts :  Held,  that  the  legal  estate  in  the  mortgaged  property  passed 
to  A..     Be  Kin^s  Estate,  21  Law  J.  (N.  S.)  Chan.  678. 

18.  Same — Lapse — Personal  representatives. — A.  bequeathed  a 
legacy  of  5,000^.  to  B.,  with  a  declaration  that  if.  B.  died  in  his  life* 
time,  the  legacy  should  not  lapse,  but  should  go  and  devolve  on  his 
personal  representatives.  B.  died  in  A.'s  lifetime,  having  by  his  will 
appointed  C,  his  vridow,  and  D.,  his  executor  and  executrix,  and 
giving  all  his  persoiuil  estate  to  C,  and  leaving  C.  and  three  children 
his  next  of  kin,  according  to  the  Statute  of  Distribution.  C.  and  D. 
both  proved  the  will :  Held,  that  C,  in  her  own  right  was  alone  en- 
titled to  the  legacy  of  5,000^.  On  the  hearing  of  a  petition  relating 
to  the  disposition  of  a  trust  fund,  it  appeared  that  A.  had  an  interest 
in  it,  which  might  be  asserted.  A.  died  in  the  United  States,  having 
by  his  will  appointed  B.  his  executor,  who  proved  the  will  there,  but 
not  in  this  country.  Counsel  appeared  for  B.  at  the  hearing.  The 
Court  at  the  hearing,  under  the  15  &  16  Vict.  c.  86,  appointed  B.'s 
counsel  to  represent  B.'s  estate.  Hewitson  v.  To^wntery  22  Law  J. 
(N.  S.)  Chan.  76. 

19.  Same — MMdescription. — A  testator,  by  his  will,  gave  his 
dauffhter  A.,  so  long  as  she  should  continue  unmarried,  all  his  copy- 
hold estates,  situate  at  P.,  and  also  ail  his  live  and  dead  stock,  furni- 
ture, moneys,  and  securities  for  money,  after  the  ^yment  of  his  just 
debto,  funeral  expenses,  and  the  costs  of  proving  his  will,  and  declared 
that  if  A.  should  be  married  after  his  aeath,  or  die  unmarried,  the 
whole  of  the  estates,  with  the  live  and  dead  stock,  furniture,  and 
goods  whatsoever,  should  be  sold,  and  the  proceeds  arising  there£rom 
be  divided  between  B.,  C,  and  D. :  Held,  that  the  testator  had  charged 
his  copyhold  estates  with  the  payment  of  his  debts.  Waters  v.  Wood, 
22  Law  J.  (N.  S.)  Chan.  207. 

20.  Same — Moneys. — ^A  testator,  by  his  will,  appointed  A.  and  B. 
to  be  his  executors,  to  take  and  receive  all  moneys  that  might  be  in 
his  possession,  or  due  to  him  at  the  time  of  his  death,  to  be  by  them 
plac^  in  the  Funds,  or  otherwise  laid  out  on  security,  the  interest 
thereof  to  be  paid  to  his  wife  for  life,  and  directed  them,  afber  her 
death,  to  divide  the  moneys  held  in  trust  by  them  between  his  two 
nieces.  The  testator  had  at  his  death  only  a  small  balance  at  his 
banker*a  and  the  sum  of  1,200/.  Consols :  Held,  that  the  Consols  were 
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disposed  of  by  the  will  under  the  term  of  moneys.     Winte  v.  Combes, 
21  Law  J.  (N.  S.)  Chan.  814. 

21.  Same — Power  of  sale — Devise  of  trust  estates. — ^A.  devised 
freehold  and  leasehold  estates  to  B.  and  C,  their  heirs,  executors, 
administrators,  and  assigns,  with  a  power  for  B.  and  C,  or  the  sur- 
vivor of  them,  his  heirs,  executors,  and  administrators,  to  sell  the 
devised  property.  A.  survived  B.  and  died  leaving  C.  his  heir  at 
law,  and  having  by  his  will  devised  all  his  trust  estates  to  C.  and  P., 
and  appointed  them  his  executors :  Held,  that  neither  C.  alone,  nor 
C.  and  D.  together,  had  the  power  of  selling  estates  devised  by  A. 
Wilson  V.  Bennett,  21  Law  J.  (N.  S.)  Chan.  741. 

22.  Same — Repairs — TenasUfor  Itfe — Remainderman. — A  testator 
gave  all  his  real  and  personzd  estate  whatsoever  to  his  wife  and  son, 
whom  he  appointed  executrix  and  executor,  upon  trust  to  permit  his 
wife  during  ner  life  to  receive  the  clear  rents,  issues,  and  profits,  in- 
terest, dividends,  and  annual  proceeds  thereof,  subject  to  all  out- 
goings ;  and  upon  the  death  of  his  wife,  then,  as  to  all  his  said  devised 
and  bequeathed  ireehold  and  residuary,  rezd  and  personal  estate, 
with  their  appurtenances,  and  of  which  his  wife  was  to  have  the  clear 
yearly  income  for  her  life,  upon  trust  for  his  son  absolutely  :  Held, 
that  certain  leaseholds  belonging  to  the  testator  were  to  be  held  by 
his  widow  in  specie,  no  intention  of  conversion  being  expressed. 
Shortly  after  the  testator's  death,  his  widow  was  called  upon  to  make 
^ood  the  dilapidations  to  the  leaseholds,  under  a  covenant  in  tbe 
lease :  Held,  that  these  expenses,  which  the  widow  had  paid  out  of 
her  income,  were  properly  chargeable  upon  the  corpus  of  the  estate. 
Harris  v.  Poyner,  21  Law  J.  (N.  8.)  Chan.  915. 

23.  Same — Tenant  far  life. — ^A  testator,  by  his  will,  bequeathed  all 
the  residue  of  his  real  and  personal  estate  to  his  executors,  upon 
trust  to  pay  his  wife  the  income  and  profits  thereof  so  long  as  she 
should  continue  his  widow.  A  part  of  the  personal  estate  of  the 
testator,  at  his  death,  consisted  of  a  debt  of  12,000Z.,  payable  by 
annual  instalments  of  1,500^.,  with  interest  at  6/.  per  cent,  from  tbe 
death,  on  the  debt,  or  such  part  as  for  the  time  beuig  should  remaia 
unpaid  :  Held,  that  the  tenant  for  life  was  entitled  to  4Z.  per  cent. 
on  the  debt,  or  such  part  as  should  remain  unpaid,  and  that  tbe 
other  11.  per  cent,  ought  to  be  invested  for  the  benefit  of  the  tenant 
for  life  and  those  entitled  in  remainder.  Meyer  v.  Simonson,  21  La^ 
J.  (N.  S.)  Chan.  678. 

24.  Same — Testamentary  instruments — Conflict — Revocation  ^ 
inconsistent  disposition — Incomplete  devise. —  W.  B.  by  a  will  dated 
the  5th  of  October,  1837,  gave  all  his  property,  real  and  personal,  to 
trustees,  to  be  divided  between  C.  S.  and  the  three  boys  of  W.  ^• 
By  another  will,  dated  the  13th  April,  1838,  he  gave  his  household 
goods  to  C.  S.,  and  he  gave  all  his  real  estates  to  her  for  life,  witb 
remainder  to  W.  W.  for  life,  and  after  the  decease  of  both,  to  ^f- 
and  &.,  the  sons  of  W.  W. ;  and  by  another  testamentary  instrument, 
dated  the  same  day,  he  appointed  C.  S.  and  W.  W.  his  executors. 
By  another  instrument  without  a  date,  the  testator  gave  bis  real 
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estate  to  trustees,  to  divide  the  rents  into  three  portions,  and  pay  one- 
third  to  C.  S.  for  life ;  as  to  the  other  two-thirds,  to  ail  the  chil({ren  of 
"W.  W.,  to  permit  him  to  receive  the  rents  for  their  maintenance,  Ac, 
until  their  arrival  at  twenty-one.  The  testator  then  directed  his  trus- 
tees out  of  the  rents  to  pay  his  debts,  Ac.,  and  the  costs  of  executing 
the  trusts  of  his  will :  Held,  that  revocation  by  inconsistencv  of  dis- 
position will  only  a£fect  the  prior  will  to  the  extent  that  such  incon- 
sistency deposed  is  operative ;  that  the  fourth  will  revoke  the  first 
altogether,  and  the  second  so  &r  only  as  it  related  to  real  estate ;  that 
by  the  fourth  will  two-thirds  of  the  real  estate  were  devised  to  the 
c  hildren  of  W.  W.  in  fee-simple ;  that  the  remaining  third  was  given 
to  C.  S.  for  life ;  and  that  the  reversion  in  fee  in  9uch  third  was  undis- 
posed of  and  passed  to  the  heir-at-law  of  the  testator,  but  charged 
with  debts,  legacies,  Ac.,  ,in  exoneration  of  the  testator's  personal 
estate.     Flen^  v.  West,  22  Law  J.  (N.  8.)  Chan.  185. 

25.  Scime — Vesting  legacies  charged  on  land. — A  testator  devised 
real  estate  to  A.  in  fee,  charged  with  an  annuity  to  B.  for  life,  and 
directed  that,  after  the  dJeath  of  B.,  the  estate  should  be  charged  with 
the  repayment  of  100^  apiece  to  X.,  Y.,  and  Z.,  and  that  the  same 
should  be  paid  to  them  respectively,  within  six  calendar  months  after 
the  death  of  B.,  or  such  of  them  as  should  be  then  living.  X.  died 
in  the  lifetime  of  B. :  Held,  that  the  legacy  to  X.  had  not  vested,  and 
was  not  payable  to  his  representatives.  Ooodman  v.  Drwy,  21  Law 
J.  (N.  S.)  Chan.  680. 

26.  Devise  to  children — Revocation — Entail — Besiduary  personal 
estate, — Devise  to  the  children  of  A.  held  not  to  be  revoked  by  an 
expression  in  a  codicil  that  they  were  not  intended  to  take  any  bene- 
ficial interest  under  the  will  or  codicil.  A  testator  devised  his  real 
estate  to  his  brother  William  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail,  ^-ith  remainders  over;  and  he  bequeathed  his 
residuary  personal  estate  between  his  nephews  and  nieces.  By  a 
codicil  he  revoked  his  will  so  far  only  as  it  was  altered  by  the  codicil, 
and  he  gave  to  his  nephews  and  nieces,  except  (as  he  said)  his  brother 
"William's  children,  who  are  not  intended  to  take  anv  beneficial 
interest  under  his  will  or  this  codicil,  1,000Z.  each :  Held,  that  the 
devise  to  the  children  of  William  was  not  revoked.  Cleobury  v. 
Beckett,  14  Beavan,  583. 

27.  Devise  in  trust — Bemainder  to  children — Qift  over. — ^Devise  in 
trust  for  A.  for  life,  with  remainder  to  any  of  his  children,  as  he 
should  appoint.  At  the  date  of  the  will  A.  had  no  child,  but  at  the 
death  of  the  testator  he  had  a  son,  B.,  three  years  old.  A.  by  will 
appointed  to  trustees  and  their  heirs,  in  trust  for  B.  and  his  heirs,  and 
to  be  conveyed  to  him  at  twenty-three,  with  a  gift  over  to  other  sons 
if  B.  died  under  twenty-one,  ana  he  directed  the  rents  to  be  accumu- 
lated until  B.  or  such  other  sons  should  attain  twenty-three,  and  then 
pay  them  over :  Held,  that  the  gift  was  not  too  remote,  and  that  the 
direction  to  accumulate  was  valid.    Peard  v.  Kekewich,  15Beavan,  166. 

28.  Devise  and  bequest  to  trusteesr— Bemainder  to  heirs  and  assigns  of 
testator  ex  parte  matemd. — Devise  and  bequest  of  real  and  personal 
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estate  to  trustees,  upon  trust  for  the  testator's  daughter,  for  h<3r  life 
(with  power  of  side  on  her  consent),  and,  after  her  decease,  for  Bach 
person  or  persons  as  his  daughter  shovdd  by  will  appoint;  and  in 
de£Biult  of  such  appointment,  a  devise  and  bequest  of  such  real  and 
personal  estate  to  the  testator's  heirs  and  assigns  ex  parte  maternd, 
as  if  he  had  died  intestate ;  and  power  (by  a  codicil)  to  sink  any 
part  of  the  personal  estate,  or  proceeds  of  the  sale  of  the  real  estate, 
in  the  purchase  of  an  annuity  for  the  daughter :  Held,  upon  a  daim 
of  the  daughter  against  the  trustees  for  the  conveyance  of  the  real 
estate  to  her,  that  the  heir  ejp  parte  matemd  was  the  heir  at  the 
death  of  the  testator,  and  that  the  daughter  was  such  heir,  and  the 
Court  directed  a  conveyance  to  her  accordingly.  BawUnson  v.  Wms^ 
9  Hare,  678. 

29.  Devise  —  Oavelkind    tenure — Pa^fment    ef    dehU — EnlaiZ — 
Tenancy  for  life. — J.  M.  by  his  will  devised  the  Maytham  Hall  estate, 
beiug  of  gavelkind  tenure,  to  trustees,  upon  trust  to  sell  a  com- 
petent part  for  the  payment  of  debts,  and  subject  thereto,  upon  trust 
for  P.  M.  for  life ;  and  after  his  decease,  for  tne  first  son  of  P.  M.  for 
life ;  and  after  his  decease,  for  the  first  son  of  such  first  son,  and  the 
heirs  male  of  his  body ;  and  in  de&ult  of  such  issue,  for  every  other 
son  of  P.  M.  successively,  for  the  like  interests  and  Hmitations ;  and 
in  default  of  issue  of  the  body  of  P.  M.,  or  in  case  of  his  not  leaving 
any  at  his  decease,  for  T.  M.  for  life ;  and  after  his  decease,  for 
T.  G*.  M.,  the  eldest  son  of  T.  M.,  for  life ;  and  after  his  decease,  for 
the  first  son  of  T.  G*.  M.  and  the  heirs  male  of  his  body ;  and  in 
default  of  issue  of  the  body  of  the  said  T.  G.  M.,  for  every  other  son 
of  T.  M.  successively,  for  the  like  estates  and  interests ;  and  on 
fiuluie  of  all  such  issue  of  the  body  of  T.  M.,  upon  trust  for  him,  his 
heirs  and  assims,  for  ever.     P.  M.  never  had  any  children :  Held, 
that  P.  M.  took  an  estate  for  life,  with  remainder  to  his  first  unborn 
son,  if  such  son  had  been  bom ;  and  that  all  the  remainders  over  were 
void :  Held  also,  that  efiect  was  to  be  given  to  the  gift  over  to  T.  M!. 
and  his  sons,  in  default  of  issue  of  the  body  of  P.  M.  &c.  as  an 
independent  dause,  and  that  it  was  consequently  valid.    Although 
by  the  doctrine  of  ey  pres  or  by  implication,  as  applied  to  the  con- 
struction of  a  will,  an  estate  may  be  earned  oUierwise  than  in  the  exact 
form  and  manner  indicated  by  the  testator,  yet  it  must  always  be  in 
favour  of  a  class,  or  part  of  a  class,  of  persons  intended  to  be  provided 
for  by  the  testator.    In  construing  wills,  efiect  may  in  certain  cases 
be  given  to  the  general  intent,  at  the  expense  of  a  particular  intent ; 
but  this  is  not  to  be  done  without  an  adnial  necessity.     Where  an 
estate  is  so  limited  to  A.  as  would  generally  raise  by  implication  an 
estate  tail,  but  there  are  added  limitations  to  the  children  of  A.  which 
are  void  for  remoteness,  it  is  not  a  general  rule  to  reject  these  limi- 
tations as  unimportant,  and  to  give  to  A.  an  estate  tail,  although 
cases  may  arise  m  which  this  would  be  done  in  fiivoiur  of  the  clear 
intention  of  the  testator.     The  cases  of  Pitt  r.  Jackson,  2  Bro.  C.  C. 
51,  and  NichoU  v.  NichoU,  2  W.  M.  1159,  observed  on.    Where 
tiiere  are  gifts  over  which  are  void  for  perpetuity,  and  there  is  a  sub- 
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sequent  and  independent  clause  on  a  gift  over,  which  is  within  the 
Ihie  of  perpetuity,  effect  cannot  be  given  to  such  dause  unless,  it  will 
accord  with  previous  valid  limitations.  A  gift  over  made  in  words 
comprising  ovlj  one  event,  will  not  be  construed  as  made  on  two 
events,  although,  in  point  of  fact,  it  may  consist  very  reasonably  of 
two  branches^  unless  it  is  so  expressed  by  the  testator.  Moneypennff 
V.  Bering,  2  D.  M.  &  G.  145. 

30.  Legacy — School. — ^A  bequest  of  a  legacy  to  be  applied  towards 
establishing  a  school  at  A.,  provided  a  farther  sum  could  be  raised  in 
aid  thereof  if  necessary.  Held,  to  import  an  intended  outlay  of  the 
sum  in  building  a  school-house  at  the  place  referred  to ;  and  there- 
fore to  be  a  void  bequest,  within  the  Statute  of  Mortmain.  Aitomey^ 
General  v.  Hale,  9  Hare,  647. 

31.  Legacies  to  children — MdUUenanee  during  minority — Ckmtiip' 
gencies, — Legacies  of  1,000Z.  each  to  the  three  children  then  living 
of  A.,  the  testator's  daughter,  vrith  a  proviso  for  the  payment  of  the 
interest  for  their  maintenance  during  minority,  and  a  bequest  of 
2,000/.  to  trustees  upon  trust  for  A.  for  her  life,  and  fix>m  and  after  her 
decease,  for  all  and  every  her  children  living  at  her  decease,  equally 
to  be  divided,  with  a  proviso,  that  if  any  one  or  more  of  the  children 
of  A.  should  die  under  twenty-one  without  leaving  issue,  the  original 
and  accrued  legacies  and  shares  bequeathed  to  the  child  or  children 
so  dving,  should  go  to  the  others  and  other  of  the  said  children 
equally ;  and  a  declaration,  that  if  all  of  the  children  of  A.  should  die 
under  twentv-one,  and  without  leaving  issue,  the  legacies  of  1,000/. 
apiece  should  not  be  raiseable ;  but  ^m  and  after  the  decease  of 
the  kst  surviving  child,  the  said  legacies,  and  from  and  after  the 
decease  of  her  diaughter,  the  2,000/.  should  sink  into  the  residue : 
Held,  that  the  rights  of  the  children  of  A.  in  the  legacy  of  2,000/. 
were  contingent  upon  their  surviving  their  mother.  Some  of  the 
reasons  which  have  influenced  the  Court  in  decisions  in  £Bivour  of 
vesting  legacies  in  children,  have  no  application  in  the  case  of  grand- 
children, where  there  is  nothing  to  show  that  the  testator  had  placed 
himself  m  loco  parentis.    I^arrer  v.  Ba/rher^  9  Hare,  737. 

32.  Fower  qf  sale — Jkfeet — Release  qf  cestuis  que  trust. — ^A 
testator  gave  a  power  of  siale  to  two  trustees,  and  the  survivor,  his 
heirs,  executors,  and  administrators:  Held,  that  a  title  dependent  on 
a  sale  by  the  devisee  in  trust  of  the  survivor,  was  too  doubtful  to 
force  on  a  purchaser ;  and  secondly,  that  a  defect  was  cured  by  the 
release  of  all  the  cestuis  que  trust  to  the  representatives  of  the  suiv 
viving  trustee.  Consider^on  of  the  cases  of  Cook  v,  Crawford  and 
Titley  v.  Wolstenholme.    Macdonald  v.  Walker^  14  Beavan,  556. 

33.  Eesiduary  estate — Fower  of  sale — Fayment  of  debts. — A  tes- 
tator, by  his  wUl,  after  appointing  three  persons  his  executors,  gave 
to  them  the  residue  of  his  personal  estate,  and  directed  them,  or  othw 
the  trustees  to  be  appointed  under  the  provisions  contained  in  his 
win,  to  stand  possessed  of  his  residuary  personal  estate,  upon  trust, 
at  such  time  or  times  as  to  them  should  seem  meet,  to  sell  and  con- 
vert into  money  all  such  part  thereof  as  should  not  consist  of  money. 
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and  invest  the  produce  in  securities,  and  to  stand  possessed  of  the 
same  upon  trust  thereout  to  pay  his  funeral  expenses  and  debts, 
and  certain  large  legacies  which  he  specified,  and  to  stand  possessed 
of  the  residue  for  his  two  sons  equally ;  and  the  will  contained  a 
clause,  which,  according  to  the  construction  put  on  it  by  the  Court, 
empowered  the  trustees  to  give  receipts.  Sixteen  years  afber  the 
death  of  the  testator,  the  then  acting  trustees  of  the  will,  who  were 
not  the  executors,  raised  money  upon  a  deposit  of  the  title-deeds  of 
two  leasehold  houses,  part  of  the  testator's  residuary  estate :  Held, 
dismissing  a  claim  filed  by  the  mortgagors  to  enforce  their  securities, 
that  inasmuch  as  the  trusts  of  the  will  showed  a  conversion  out 
and  out  of  the  testator's  properly  to  be  absolutely  necessary,  the 
trustees  were  not  authorized  in  raising  money  by  mortgage.  A  power 
of  sale  out  and  out,  and  having  an  object  beyond  the  raising  of  a 
particular  chai^,  does  not  authorize  a  mortgage;  but  where  the 

Sower  is  for  raising  a  particular  charge,  and  the  estate  is  settled  or 
evised  subject  to  that  charge,  it  may  be  proper  to  raise  the  money 
by  mortgage,  and  such  a  mortgage  will  be  supported  as  a  conditional 
sale.  Where  a  trust  is  created  by  will  for  the  payment  of  debts  and 
legacies,  a  purchaser  or  mortgagee  is  not  bound  to  see  to  the  appli- 
cation of  tne  money  raised ;  the  principle  referable  to  such  a  case 
being,  that  the  testator  has  shown  his  intention  to  be  to  intrust  the 
trustees  with  the  power  of  receiving  and  apj)lying  the  money.  Per- 
sons, however,  who  deal  with  trustees  raising  money  at  a  con- 
siderable distance  of  time,  and  without  apparent  reason  for  so  doing, 
are  under  an  obligation  to  inquire  and  see  that  no  breach  of  trust  is 
being  committed.  Distinction  in  reference  to  the  raising  of  money 
not  apparently  for  the  payment  of  a  charge,  between  the  case  of  a 
man  who  is  owner  as  well  as  trustee,  and  that  of  a  man  who  holds 
the  property  merely  as  trustee,  subject  to  a  charge.  Clause  in  a 
will  enabling  trustees  to  give  receipts  in  a  particular  case  specified, 
construed  in  favour  of  the  intention  of  the  testator  to  confer  a 
power  to  give  receipts  generally.  Sir&nghill  v.  Anstey,  1  D.  M. 
&  a.  635. 

34»  Bevocation — Oowve^ance  of  equity  of  redemption,^-A.  testator, 
by  his  will,  gave  to  A.>  a  married  woman,  an  annuity  for  her  life,  for 
her  separate  use,  and  by  a  codicil,  gave  to  A.,  in  addition  to  the 
legacy  mentioned  in  his  will,  the  sum  of  300Z.  No  legacy  had  been 
given  to  A.  by  the  will :  Held,  that  A.  was  entitled  to  the  300^.  for 
her  separate  use.     Plowden  v.  Hyde^  21  Law  J.  (N.  S.)  Chan.  796. 

35.  Special  case — Legateee — Charge  "upon  real  estate, — The  rule, 
where  there  are  two  classes  of  legatees,  the  one  having  a  charge  upon 
real  estate,  the  other  having  no  such  charge,  and  the  personalty  is 
not  sufficient  to  satisfy  both, — ^that  the  legatees  whose  legacies  are 
80  charged,  shall  be  paid  out  of  the  land,  in  order  to  leave  the  per- 
sonal estate  to  those  who  have  no  other  fund,  appHes  equally  to  the 
case  where  one  of  the  legacies  only  is  charged  upon  real  estate. 
The  Court  does  not  construe  a  charge  upon  real  estate  of  one  only 
of  several  legacies,  if  the  personal  estate  should  not  be  sufficient,  as 
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intended  for  the  exclusive  benefit  of  that  legatee,  but  construes  the 
intention  of  the  testator  to  be,  that  all  his  legacies  shall  be  paid,  and 
therefore  that  the  charge  is  to  take  effect,  if  the  personal  estate  be 
insufficient  for  the  payment  of  all  the  legacies.  Scales  v.  Collins,  9 
Hare,  657. 

36.  Tenants  in  common — Special  case, — A  testator  gave  his  real 
and  {personal  estate  to  A.,  B.,  and  C.  as  tenants  in  common.  B^  a 
codicil  he  declared  that  if  any  of  the  devisees  should  die  in  his  life- 
time, his  estate  and  interest  should  go  to  the  survivors,  or  survivor 
of  them,  and  the  heirs,  executors,  administrators,  and  assigns  of 
such  survivor.  A.  died  in  the  testator's  lifetime :  Held,  that  B.  and 
C.  took,  as  joint  tenants,  the  share  intended  for  A.  Leiffh  v.  Mosley, 
14  Beavan,  605. 

37.  Trustee  Act — Dividends  of  stock — Life  interest — Dividends  to 
accrue, — ^The  person  entitled  for  life  to  the  dividends  of  stock  held 
in  trust,  requested  in  writing  two  executors  of  a  sole  deceased  trus- 
tee, in  whose  name  the  trust  stock  was  standing  in  the  bank  books, 
to  receive  the  dividends,  and  they  made  default  for  twenty-eight 
days  in  doing  so.  Upon  the  petition  of  the  person  entitled  for  life  to 
the  dividends,  the  Court  declared  that  the  right  to  receive  the  divi- 
dends which  accrued  due  prior  to  such  request,  was  vested  in  the 
petitioner ;  but  held,  that  it  had  no  authority  to  make  any  order  as 
to  any  dividends  accrued,  or  to  accrue,  subsequent  to  the  date  of  the 
request.     Re  Sartwell,  ex  pa/rte  Hodges,  5  D.  <&  B.  111. 

WLlSJyi^Qt'-JJ^KQ'^^.^CMtributory-^Alhtte^ 
— ^At  a  meeting  of  the  managing  committee  of  a  provisionally  regis- 
tered railway  company,  at  which  A.  and  B.  were  present  as  members, 
it  was  resolved  that  the  shares  of  the  company  should  be  allotted 
according  to  a  certain  scheme,  by  which  500  shares  were  to  be 
allotted  to  each  member  of  the  managing  committee,  under  the  head 
of  "  reserves."  In  fact  100  shares  only  were  aUotted  to  and  accepted 
by  A.  and  B.  respectively^  and  for  that  number  only  they  signed  the 
parliamentary  contract.  On  th^  winding  up  of  the  company,  the 
Master  placed  A.  and  1$,  on  the  list  as  contnbutories  in  respect  of 
500  shares  each :  Held,  upon  appeal,  that  A.  and  B.  were  liable  in 
respect  of  the  100  shares  only,  and  that  the  reservation  of  the  500 
shares  in  their  favour  did  not  amount  to  a  contract  binding  upon 
them  to  accept  that  number  of  shares,  (k^/brd  and  Worcester  Ex' 
tension  and  Chester  Junction  Baihoav  Company ,  ea  parte  James  and 
Shaxpe,  21  Law  J.  (N.  S.)  Chan.  767. 
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